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OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Parts 831 and 842

RIN 3206–AJ82

Voluntary Early Retirement Under the 
Homeland Security Act of 2002; 
Correction

AGENCY: Office of Personnel 
Management.
ACTION: Final rule; correction.

SUMMARY: The Office of Personnel 
Management (OPM) published in the 
Federal Register of June 15, 2004, a 
document providing guidance in the 
requirements for submission of requests 
for voluntary early retirement authority, 
the qualifications for voluntary early 
retirement, etc. Inadvertently, identical 
typographical errors occurred in two 
places within the document. This 
document corrects the errors.
DATES: Effective on August 16, 2004.
FOR FURTHER INFORMATION CONTACT: 
Charles W. Gray at 202–606–0960, FAX 
at 202–606–2329, TTY at 202–418–
3134, or e-mail at cwgray@opm.gov.
SUPPLEMENTARY INFORMATION: OPM 
published a document in the Federal 
Register of June 15, 2004, (69 FR 33277) 
providing guidance in the submission of 
requests for voluntary early retirement 
authority. Inadvertently, identical 
typographical errors occurred in two 
places within the document. This 
document is being issued to correct the 
errors.

List of Subjects 

5 CFR Part 831

Administrative practice and 
procedure, Alimony, Claims, 
Firefighters, Government employees, 
Income taxes, Intergovernmental 
regulations, Law enforcement officers, 
Pensions, Reporting and recordkeeping 
requirements, Retirement. 

5 CFR Part 842
Air Traffic Controllers, Alimony, 

Firefighters, Government employees, 
Law enforcement officers, Pensions, 
Retirement.

� Accordingly, 5 CFR part 831 is 
amended as follows:

PART 831—RETIREMENT

� 1. The authority citation for part 831 
continues to read as follows:

Authority: 5 U.S.C. 8347; Sec. 831.102 also 
issued under 5 U.S.C. 8334; Sec. 831.106 also 
issued under 5 U.S.C. 552a; Sec. 831.108 also 
issued under 5 U.S.C. 8336(d)(2); Sec. 
831.114 also issued under 5 U.S.C. 
8336(d)(2), and section 1313(b)(5) of Pub. L. 
107–296, 116 Stat. 2135; Sec. 831.201(b)(1) 
also issued under 5 U.S.C. 8347(g); Sec. 
831.201(b)(6) also issued under 5 U.S.C. 
7701(b)(2); Sec. 831.201(g) also issued under 
sections 11202(f), 11232(e), and 11246(b) of 
Pub. L. 105–33, 111 Stat. 251; Sec. 831.201(g) 
also issued under sections 7(b) and 7(e) of 
Pub. L. 105–274, 112 Stat. 2419; Sec. 
831.201(i) also issued under sections 3 and 
7(c) of Pub. L. 105–274, 112 Stat. 2419; Sec. 
831.204 also issued under section 102(e) of 
Pub. L. 104–8, 109 Stat. 102, as amended by 
section 153 of Pub. L. 104–134, 110 Stat. 
1321; Sec. 831.205 also issued under section 
2207 of Pub. L. 106–265, 114 Stat. 784; Sec. 
831.301 also issued under section 2203 of 
Pub. L. 106–265, 114 Stat. 780; Sec. 831.303 
also issued under 5 U.S.C. 8334(d)(2) and 
section 2203 of Pub. L. 106–235, 114 Stat. 
780; Sec. 831.502 also issued under 5 U.S.C. 
8337; Sec. 831.502 also issued under section 
1(3), E.O. 11228, 3 CFR 1964–1965 Comp. p. 
317; Sec. 831.663 also issued under sections 
8339(j) and (k)(2); Secs. 831.663 and 831.664 
also issued under section 11004(c)(2) of Pub. 
L. 103–66, 107 Stat. 412; Sec. 831.682 also 
issued under section 201(d) of Pub. L. 99–
251, 100 Stat. 23; Sec. 831.912 also issued 
under Appendix C to Pub. L. 106–554, 114 
Stat. 2763A–125; subpart V also issued under 
5 U.S.C. 8343a and section 6001 of Pub. L. 
100–203, 101 Stat. 1330–275; Sec. 831.2203 
also issued under section 7001(a)(4) of Pub. 
L. 101–508, 104 Stat. 1388–328.

§ 831.114 [Amended]

� 2. Amend § 831.114(k)(2)(iv)(B) by 
removing the word ‘‘servicing’’ and 
adding the word ‘‘serving’’ in its place.

PART 842—FEDERAL EMPLOYEES 
RETIREMENT SYSTEM—BASIC 
ANNUITY

� 3. The authority citation for part 842 
continues to read as follows:

Authority: 5 U.S.C. 8461(g); Secs. 842.104 
and 842.106 also issued under 5 U.S.C. 

8461(n); Sec. 842.104 also issued under 
sections 3 and 7(c) of Pub. L. 105–274, 112 
Stat. 2419; Sec. 842.105 also issued under 5 
U.S.C. 8402(c)(1) and 7701(b)(2); Sec. 
842.106 also issued under section 102(e) of 
Pub. L. 104–8, 109 Stat. 102, as amended by 
section 153 of Pub. L. 104–134, 110 Stat. 
1321; Sec. 842.107 also issued under sections 
11202(f), 11232(e), and 11246(b) of Pub. L. 
105–33, 111 Stat. 251; Sec. 842.107 also 
issued under section 7(b) of Pub. L. 105–274, 
112 Stat. 2419; Sec. 842.108 also issued 
under section 7(e) of Pub. L. 105–274, 112 
Stat. 2419; Sec. 842.213 also issued under 5 
U.S.C. 8414(b)(1)(B) and section 1313(b)(5) of 
Pub. L. 107–296, 116 Stat. 2135; Secs. 
842.604 and 842.611 also issued under 5 
U.S.C. 8417; Sec. 842.607 also issued under 
5 U.S.C. 8416 and 8417; Sec. 842.614 also 
issued under 5 U.S.C. 8419; Sec. 842.615 also 
issued under 5 U.S.C. 8418; Sec. 842.703 also 
issued under section 7001(a)(4) of Pub. L. 
101–508, 104 Stat. 1388; Sec. 842.707 also 
issued under section 6001 of Pub. L. 100–
203, 101 Stat. 1300; Sec. 842.708 also issued 
under section 4005 of Pub. L. 101–239, 103 
Stat. 2106 and section 7001 of Pub. L. 101–
508, 104 Stat. 1388; subpart H also issued 
under 5 U.S.C. 1104; Sec. 842.810 also issued 
under Appendix C to Pub. L. 106–554, 114 
Stat. 2763A–125.

§ 842.213 [Amended]

� 4. Amend § 842.213(k)(2)(iv)(B) by 
removing the word ‘‘servicing’’ and 
adding the word ‘‘serving’’ in its place.
Office of Personnel Management. 
Kay Coles James, 
Director.
[FR Doc. 04–18700 Filed 8–13–04; 8:45 am] 
BILLING CODE 6325–39–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 905

[Docket No. FV04–905–2 IFR] 

Oranges, Grapefruit, Tangerines, and 
Tangelos Grown in Florida; Exemption 
for Shipments of Tree Run Citrus

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Interim final rule with request 
for comments. 

SUMMARY: This rule exempts shipments 
of small quantities of tree run citrus 
from the rules and regulations under the 
Florida citrus marketing order (order). 
The order regulates the handling of 
oranges, grapefruit, tangerines, and 
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tangelos grown in Florida and is 
administered locally by the Citrus 
Administrative Committee (Committee). 
Under this rule, shipments of tree run 
citrus are exempt from grade, size, and 
assessment requirements under the 
order. Producers can ship 150 13⁄5 
bushel boxes, per variety, per shipment 
of their own citrus free from order 
regulations, not to exceed 3,000 boxes 
per variety, per season. The Committee 
believes this action may be a way to 
increase fresh market shipments, 
develop new markets, and improve 
grower returns.
DATES: Effective August 17, 2004; 
comments received by October 15, 2004 
will be considered prior to issuance of 
a final rule.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; Fax: (202) 
720–8938, or E-mail: 
moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours, or 
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT: 
Cathy Harding, Southeast Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 799 
Overlook Drive, Suite A, Winter Haven, 
Florida 33884–1671; telephone: (863) 
324–3375, Fax: (863) 325–8793; or 
George Kelhart, Technical Advisor, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938.

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 84 and Marketing Order No. 905, 
both as amended (7 CFR part 905), 
regulating the handling of oranges, 

grapefruit, tangerines, and tangelos 
grown in Florida, hereinafter referred to 
as the ‘‘order.’’ The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601–674), hereinafter referred to 
as the ‘‘Act.’’

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

This rule exempts shipments of small 
quantities of tree run citrus free from the 
grade, size, and assessment 
requirements under the order. Tree run 
fruit is quality citrus picked and boxed 
in the field and taken directly to market 
without being graded or sized. By 
providing this exemption, producers 
can ship 150 13⁄5 bushel boxes per 
variety, per shipment, of their own 
citrus free from order regulations. Total 
shipments cannot exceed 3,000 boxes 
per variety, per season. The Committee 
believes this action may be a way to 
increase fresh market shipments, 
develop new markets, and improve 
grower returns. This action was 
recommended unanimously by the 
Committee at its meeting on June 15, 
2004. 

Section 905.80 of the order provides 
authority for the Committee to exempt 
certain types of shipments from 
regulation. Exemptions can be 
implemented for types of shipments of 
any variety in such minimum 
quantities, or for such purposes as the 
Committee, with the approval of USDA, 

may specify. No assessment is levied on 
fruit so shipped. The Committee shall, 
with the approval of USDA, prescribe 
such rules, regulations, or safeguards as 
it deems necessary to prevent varieties 
handled under the provisions of this 
section from entering channels of trade 
for other than the purposes authorized 
by this section. 

Section 905.149 of the order’s rules 
and regulations defines grower tree run 
citrus and outlines the procedures to be 
used for growers to apply to the 
Committee to ship their own tree run 
citrus exempt from grade, size, and 
assessment requirements. The 
provisions were originally established 
just for the 2002–03 season, then 
extended for the 2003–04 season. 
During the 2003–04 season, growers 
were allowed to ship a maximum of 150 
13⁄5 bushel boxes per variety, per 
shipment, up to a seasonal total of 3,000 
boxes per variety of their tree run fruit 
free from order requirements.

For the past two seasons, the 
Committee has utilized the provisions of 
§ 905.149 on an annual basis. Rather 
than making this recommendation each 
year, the Committee recommended that 
the provisions of § 905.149 be 
established on a continuous basis. 
However, growers must receive 
approval from the Committee before 
they can utilize this exemption. 

According to Florida Department of 
Citrus (FDOC) regulation 20–35.006, 
‘‘Tree run grade is that grade of 
naturally occurring sound and 
wholesome citrus fruit which has not 
been separated either as to grade or size 
after severance from the tree.’’ Also, 
FDOC regulation 20–62.002 defines 
wholesomeness as fruit free from rot, 
decay, sponginess, unsoundness, 
leakage, staleness, or other conditions 
showing physical defects of the fruit. By 
definition, this fruit is handled by the 
grower and bypasses normal handler 
operations. Prior to implementation of 
the exemption, all tree run citrus had to 
meet all requirements of the marketing 
order, as well as State of Florida 
Statutes and Florida Department of 
Citrus regulations. Even with this rule, 
tree run citrus must continue to meet 
applicable State of Florida Statutes and 
Florida Department of Citrus 
regulations, including inspection and 
any container marking requirements. 
However, growers will be able to pick, 
box, and ship directly to buyers, and 
avoid the costs incurred when citrus is 
handled by packinghouses. 

During the season prior to the 
utilization of § 905.149, small producers 
of Florida citrus expressed concerns 
about problems incurred when trying to 
sell their citrus. These concerns 
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included increasing production costs, 
limited returns, and the availability of 
markets. For some growers, there is 
limited demand for the variety of citrus 
they produce or they do not produce 
much volume. Consequently, they have 
difficulty getting packinghouses to pack 
their fruit. These problems, along with 
market conditions, have driven a fair 
number of small citrus growers out of 
the citrus industry. 

According to Florida Agricultural 
Statistics Service, from 1998–99 to 
2002–03, fresh grapefruit sales have 
dropped 22 percent and fresh orange 
shipments are down 11 percent. This 
means fewer cartons are being packed. 
This can cause problems for varieties 
that may be out of favor with handlers 
and consumers, or for a particular 
variety of fruit where there may be a 
glut on the market. As a result, 
packinghouses do not wish to become 
over stocked with fruit which is difficult 
to market and, therefore, will not pack 
less popular minor varieties of fruit or 
fruit that is in oversupply. 
Packinghouses do not want to pack 
what they cannot sell. These factors 
have caused wholesome fruit to be 
shipped to processing plants or left on 
the tree. 

When citrus cannot be sold into the 
fresh market, it can be sold to the 
processing plants. However, the prices 
received are considerably lower. During 
the last seven seasons, only the 1999–
2000 season produced on-tree returns 
for processed grapefruit that exceeded 
one dollar per box. Over the period from 
1998–99 through 2002–03, the 
differential between fresh prices and 
processed prices has averaged $4.43 per 
box for grapefruit and $2.20 per box for 
oranges. Hence, many growers would 
prefer to ship to the fresh market. 

In addition, the costs associated with 
growing for the fresh market are greater 
than the costs for growing for the 
processed market. While the costs of 
growing for the fresh market have been 
increasing, in many cases the returns to 
the grower have been decreasing. The 
cost of picking, packing, hauling, and 
associated handling costs for fresh fruit 
is sometimes greater than the grower’s 
return on the fruit. In some cases, where 
the cost of harvesting exceeds the 
returns to the grower or the grower 
cannot find a buyer for the fruit, 
economic abandonment can occur. 
According to information from the 
National Agricultural Statistics Service, 
the seasons of 1995–96, 1996–97, 1997–
98, and 2000–01 had an average 
economic abandonment of two million 
boxes or more of red seedless grapefruit 
alone. 

As a result, growers are looking for 
other outlets for their fruit in an effort 
to increase returns. Some growers 
believe secondary markets exist which 
are not currently being supplied that 
would provide additional outlets for 
their citrus. They think niche markets 
exist that could be profitable and want 
the opportunity to continue servicing 
them. They believe they can ship 
quality fruit directly to out-of-state 
markets and that it would be well 
received. 

These growers contend tree run citrus 
does not need a minimum grade and 
size to be marketable, and that they can 
supply quality fruit to secondary 
markets not served by packed fruit. 
However, they believe they need to 
bypass normal handler operations and 
the associated costs for it to be 
profitable. 

To address these concerns, the 
Committee recommended for the past 
two season that producers be allowed to 
ship small quantities of their own 
production directly to the market 
exempt from order requirements. The 
exemption was established on an annual 
basis for the 2002–03 season [68 FR 
4361, January 29, 2003] and for the 
2003–04 season [68 FR 68717, December 
10, 2003]. The exemption for the 2003–
04 season expired July 31, 2004.

The Committee recommended this 
exemption on a yearly basis for the past 
two seasons to determine its effect and 
how fruit shipped under the exemption 
was received on the market. The 
Committee was interested in whether 
markets existed that packed fruit was 
not supplying. They also wanted an 
indication of the number of growers 
interested in utilizing the exemption 
and the volume of citrus shipped under 
the exemption. In addition, the 
Committee wanted information 
regarding any compliance issues or any 
impact on competitive outlets. 

During the 2003–04 season, 101 
growers were approved to ship under 
the exemption. Approximately 40 
growers actually used the exemption, 
shipping a total of nearly 16,000 1–3/5-
bushel boxes of oranges, grapefruit, 
tangerines, and tangelos. This is an 
increase from 23 growers shipping 
approximately 4,500 boxes during the 
2002–03 season. Those producers who 
took advantage of the exemption believe 
that the program was successful. They 
were able to sell their fruit and supply 
markets not already supplied by 
traditional packers. Growers also believe 
more markets exist. They think with 
time, they can identify additional 
markets. Thus, growers want to 
continue have the opportunity to supply 
these markets. 

The Committee had agreed that 
following the 2003–04 season they 
would review the information provided 
by growers who applied for and used 
the tree run exemption to determine if 
the exemption should be continued. In 
the June 15, 2004, meeting, the 
Committee discussed this issue, and 
considered the impact and benefits of 
the exemption. The Committee also 
reviewed a letter in support of the 
exemption from Florida Citrus Mutual, 
a large grower organization. 

The Committee believes that markets 
have been developed and that tree run 
fruit will continue to be sold primarily 
to non-competitive, niche markets, such 
as farmers’ markets, flea markets, 
roadside stands, and similar outlets and 
will not compete with non-exempt fruit 
shipped under the order. Fruit is sold in 
similar markets within the state, and 
such markets have been successful. 
Continuing this exemption allows 
growers to sell directly to similar 
markets outside of the state, supplying 
markets that might not otherwise be 
supplied. The Committee believes this 
action will allow the industry to service 
more non-traditional markets and may 
be a way to increase fresh market 
shipments and to develop new markets. 
Consequently, the Committee voted 
unanimously to extend the tree run 
exemption on a continuous basis. 

Growers will continue to be required 
to apply to the Committee, on the 
‘‘Grower Tree Run Certificate 
Application’’ form provided by the 
Committee, for an exemption to ship 
tree run citrus fruit to interstate markets. 
On this form, the grower must provide 
their name; address; phone number; 
legal description of the grove; variety of 
citrus to be shipped; and the 
approximate number of boxes produced 
in the specified grove. The grower must 
also certify that the fruit to be shipped 
comes from the grove owned by the 
grower applicant. The application form 
will be submitted to the Committee 
manager and reviewed for completeness 
and accuracy. The manager will also 
verify the information provided. After 
the application has been reviewed, the 
manager will notify the grower 
applicant in writing whether the 
application is approved or denied. 

Once the grower has received 
approval for their application for 
exemption and begins shipping fruit, a 
‘‘Report of Shipments Under Grower 
Tree Run Certificate’’ form, also 
provided by the Committee, must be 
completed for each shipment. On this 
form, the grower will provide the 
location of the grove, the amount of fruit 
shipped, the shipping date, and the type 
of transportation used to ship the fruit, 
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along with the vehicle license number. 
The grower must supply the Road Guard 
Station with a copy of the grower 
certificate report for each shipment, and 
provide a copy of the report to the 
Committee. This report will enable the 
Committee to maintain compliance. 
Failure to comply with these 
requirements may result in the 
cancellation of a grower’s certificate. 

This rule does not affect the provision 
that handlers may ship up to 15 
standard packed cartons (12 bushels) of 
fruit per day exempt from regulatory 
requirements. Fruit shipped in gift 
packages that are individually 
addressed and not for resale, and fruit 
shipped for animal feed are also exempt 
from handling requirements under 
specific conditions. Also, fruit shipped 
to commercial processors for conversion 
into canned or frozen products or into 
a beverage base are not subject to the 
handling requirements under the order. 

Section 8e of the Act requires that 
whenever grade, size, quality, or 
maturity requirements are in effect for 
certain commodities under a domestic 
marketing order, including citrus, 
imports of that commodity must meet 
the same or comparable requirements. 
This rule does not change the minimum 
grade and size requirements under the 
order. Therefore, no change is necessary 
in the citrus import regulations as a 
result of this action. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 11,000 
producers of Florida citrus in the 
production area and approximately 75 
handlers subject to regulation under the 
marketing order. Small agricultural 
producers are defined by the Small 
Business Administration (SBA) as those 
having annual receipts of less than 
$750,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $5,000,000 (13 
CFR 121.201). 

Based on industry and Committee 
data, the average annual f.o.b. price for 
fresh Florida oranges, grapefruit, 
tangerines, and tangelos during the 
2003–04 season was approximately 
$8.69 per 4/5 bushel carton, and total 
fresh shipments for the 2003–04 season 
where around 52 million cartons of 
oranges, grapefruit, tangerines, and 
tangelos. Twenty handlers handled 
approximately 66 percent of Florida’s 
citrus shipments in 2003–04. 
Considering the average f.o.b. price, at 
least 55 percent of the orange, 
grapefruit, tangerine, and tangelo 
handlers could be considered small 
businesses under SBA’s definition. 
Therefore, the majority of Florida citrus 
handlers may be classified as small 
entities. The majority of Florida citrus 
producers may also be classified as 
small entities. 

This rule establishes the provisions of 
§ 905.149 of the rules and regulations on 
a continuous basis. This rule exempts 
shipments of small quantities of tree run 
citrus from the grade, size, and 
assessment requirements under the 
order. Growers must receive approval 
from the Committee before they can use 
this exemption. The Committee believes 
this action may be a way to increase 
fresh market shipments, develop new 
markets, and improve grower returns. 
Authority for this action is provided in 
§ 905.80(e). 

According to a study by the 
University of Florida—Institute of Food 
and Agricultural Sciences, production 
costs for the 2001–02 season ranged 
from $1.71 per box for processed 
oranges to $2.41 per box for grapefruit 
grown for the fresh market. The average 
packing charge for oranges is 
approximately $6.50 per box, for 
grapefruit the charge is approximately 
$5.75 per box, and for tangerines the 
charge can be as high as $9 per box. 
Sending fruit to a packinghouse can be 
cost prohibitive, especially for the small 
grower. This rule may provide an 
additional outlet for fruit that might 
otherwise be forced into the processing 
market or left on the tree altogether. For 
the 2003–04 season, this exemption 
accounted for additional fresh 
shipments totaling over 32,000 cartons. 

This rule will not impose any 
additional costs on the grower. It will 
have the opposite effect of providing 
growers the opportunity to reduce the 
costs associated with having fruit 
handled by a packinghouse. This action 
will allow growers to ship small 
quantities of their tree run citrus 
directly into interstate commerce 
exempt from the order’s grade, size, and 
assessment requirements and their 
related costs. With this action, growers 

will be able to reduce handling costs 
and use those savings toward 
developing additional markets not 
serviced by the traditional 
packinghouses. This regulation will 
help growers by providing another 
outlet for their fruit. This will benefit all 
growers regardless of size, but it is 
expected to have a particular benefit for 
small growers who need additional 
revenue to meet operating costs. 

The Committee considered one 
alternative to this action. The possible 
alternative was to not continue the 
exemption. However, the Committee 
believes the exemption provides other 
possible outlets for fruit and may help 
increase returns to growers. Therefore, 
this alternative was rejected. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the information collection 
requirements contained in this rule have 
been previously approved by the Office 
of Management and Budget (OMB) and 
assigned OMB No. 0581–0189. USDA 
has not identified any relevant Federal 
rules that duplicate, overlap or conflict 
with this rule. As with all Federal 
marketing order programs, reports and 
forms are periodically reviewed to 
reduce information requirements and 
duplication by industry and public 
sector agencies. 

The Committee’s meeting was widely 
publicized throughout the citrus 
industry and all interested persons were 
invited to attend the meeting and 
participate in Committee deliberations. 
Like all Committee meetings, the June 
15, 2004, meeting was a public meeting 
and all entities, both large and small, 
were able to express their views on this 
issue. Interested persons are invited to 
submit information on the regulatory 
and informational impacts of this action 
on small businesses.

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

This rule invites comments on 
exempting small-quantity shipments of 
tree run citrus free from grade, size, and 
assessment requirements under the 
order. Any comments received will be 
considered prior to finalization of this 
rule. 

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that this 
interim final rule, as hereinafter set 

VerDate jul<14>2003 16:26 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00004 Fmt 4700 Sfmt 4700 E:\FR\FM\16AUR1.SGM 16AUR1



50269Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Rules and Regulations 

forth, will tend to effectuate the 
declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register. 
This rule needs to be in place before 
September 20, 2004, to cover as many 
shipments during the 2004–05 season as 
possible. Also, growers can begin 
making plans on how to utilize the 
exemption. In addition, growers and 
handlers are aware of this rule, which 
was recommended at a public meeting. 
Also, a 60-day comment period is 
provided for in this rule and any 
comments received will be considered 
prior to finalization.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements, 
Oranges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines.

� For the reasons set forth in the 
preamble, 7 CFR part 905 is amended as 
follows:

PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA

� 1. The authority citation for 7 CFR part 
905 continues to read as follows:

Authority: 7 U.S.C. 601–674.

§ 905.149 [Amended]

� 2. Section 905.149 is amended by:
� A. Removing in paragraph (d) ‘‘July 31, 
2004’’ and adding the words ‘‘the end of 
the fiscal period’’ in its place.

� B. Removing paragraph (f)(3) and 
redesignating paragraphs (f)(4), (f)(5), 
and (f)(6), as paragraphs (f)(3), (f)(4), and 
(f)(5), respectively.

Dated: August 10, 2004. 

A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18614 Filed 8–13–04; 8:45 am] 

BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 905

[Docket No. FV04–905–3 IFR] 

Oranges, Grapefruit, Tangerines, and 
Tangelos Grown in Florida; Limiting 
the Volume of Small Red Seedless 
Grapefruit

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Interim final rule with request 
for comments. 

SUMMARY: This rule limits the volume of 
small red seedless grapefruit entering 
the fresh market under the marketing 
order covering oranges, grapefruit, 
tangerines, and tangelos grown in 
Florida (order). The Citrus 
Administrative Committee (Committee) 
administers the order locally and 
recommended this action. This rule 
limits the volume of sizes 48 and 56 red 
seedless grapefruit shipped during the 
first 22 weeks of the 2004–05 season by 
establishing weekly percentages 
beginning September 20, 2004. This 
action supplies enough small red 
seedless grapefruit without saturating 
all markets with these small sizes. This 
rule should help stabilize the market 
and improve grower returns.
DATES: Effective August 17, 2004; 
comments received by September 15, 
2004 will be considered prior to 
issuance of a final rule.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; Fax: (202) 
720–8938, E-mail: 
moab.docketclerk@usda.gov, or Internet: 
http://www.regulations.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours, or 
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT: 
William G. Pimental, Southeast 
Marketing Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 799 
Overlook Drive, Suite A, Winter Haven, 
Florida 33884–1671; telephone: (863) 
324–3375, Fax: (863) 325–8793; or 
George Kelhart, Technical Advisor, 

Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938.

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 84 and Marketing Order No. 905, 
both as amended (7 CFR part 905), 
regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, hereinafter referred to 
as the ‘‘order.’’ The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601–
674), hereinafter referred to as the 
‘‘Act.’’

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing the 
USDA would rule on the petition. The 
Act provides that the district court of 
the United States in any district in 
which the handler is an inhabitant, or 
has his or her principal place of 
business, has jurisdiction to review 
USDA’s ruling on the petition, provided 
an action is filed not later than 20 days 
after the date of the entry of the ruling. 

This rule limits the volume of small 
red seedless grapefruit entering the fresh 
market. This rule restricts the volume of 
sizes 48 and 56 fresh red seedless 
grapefruit shipped during the first 22 
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weeks of the 2004–05 season by 
establishing a weekly percentage for 
each week, beginning September 20, 
2004. This rule supplies enough small 
red seedless grapefruit, without 
saturating all markets with these small 
sizes. This action should help stabilize 
the market and improve grower returns. 

A typical season runs from September 
through June. It can run longer if there 
is a strong demand for fresh grapefruit. 
During the first 22 weeks of a typical 
season there is an oversupply of small 
red seedless grapefruit and a reduced 
demand for such fruit. Later in the 
season, there is a greater demand for 
smaller sizes. As discussed later in more 
detail, this action is intended to 
stabilize the early season (22-week) 
supply of small red seedless grapefruit 
and to help improve the prices received 
by producers. In the absence of this 
action, producer prices may be lower 
than their cost of production. 

Section 905.52 of the order provides 
authority to limit shipments of any 
grade or size, or both, of any variety of 
Florida citrus. Such limitations may 
restrict the shipment of a portion of a 
specified grade or size of a variety. 
Under such a limitation, the quantity of 
such grade or size a handler may ship 
during a particular week is established 
as a percentage of the total shipments of 
such variety shipped by that handler 
during a prior period, established by the 
Committee and approved by USDA. 

Section 905.153 of the regulations 
provides procedures for limiting the 
volume of small red seedless grapefruit 
entering the fresh market. The 
procedures specify that the Committee 
may recommend that only a certain 
percentage of sizes 48 and 56 red 
seedless grapefruit be made available for 
shipment into fresh market channels for 
any week or weeks during the regulatory 
period. The regulation period is 22 
weeks long and begins the third Monday 
in September. Under such a limitation, 
the quantity of sizes 48 and 56 red 
seedless grapefruit that may be shipped 
by a handler during a regulated week is 
calculated using the recommended 
percentage. In past seasons, handlers 
could calculate the total volume of sizes 
48 and 56 they could ship in a regulated 
week by taking the recommended 
weekly percentage times the average 
weekly volume of red seedless 
grapefruit handled by such handler in 
the previous five seasons. However, 
under a separate interim final rule, 
USDA is changing the number of 
seasons used to determine a handler’s 
average week from the five previous 
seasons to the three previous seasons. 
This interim final rule also appears in 
this issue of the Federal Register. 

This interim final rule limits the 
volume of sizes 48 (3–9/16 inches 
minimum diameter) and 56 (3–5/16 
inches minimum diameter) red seedless 
grapefruit entering the fresh market by 
instituting weekly percentages for the 
first 22 weeks of the 2004–05 season. 
This rule establishes weekly percentages 
at 45 percent for the first three weeks 
(September 20, 2004 through October 
10, 2004), 36 percent for weeks 4 
through 18 (October 11, 2004 through 
January 23, 2005), 40 percent for weeks 
19 and 20 (January 23, 2005 through 
February 6, 2005), and 45 percent for 
weeks 21 and 22 (February 7, 2005 
through February 20, 2005). The 
Committee recommended this action 
unanimously at a meeting on June 15, 
2004. This action is similar to those 
taken the previous seven seasons.

The Committee believes that the over 
shipment of smaller-sized red seedless 
grapefruit has a detrimental effect on the 
market. While there is a market for 
small-sized red seedless grapefruit, the 
availability of large quantities 
oversupplies the fresh market with these 
sizes and negatively impacts the market 
for all sizes. These smaller sizes, 48 and 
56, normally return the lowest prices 
when compared to the other larger sizes. 
However, when there is too much 
volume of the smaller sizes available, 
the overabundance of small-sized fruit 
pulls the prices down for all sizes. 

For the three seasons prior to the use 
of percentage size regulation, 1994–95, 
1995–96, and 1996–97, returns for red 
seedless grapefruit had been declining, 
often not returning the cost of 
production. On-tree prices for red 
seedless grapefruit had fallen steadily 
from $6.87 per box (13⁄5 bushel) during 
the 1991–92 season, to $3.38 per box 
during the 1993–94 season, to $1.91 per 
box during the 1996–97 season. 

An economic study done by the 
University of Florida—Institute of Food 
and Agricultural Sciences in May 1997, 
found that on-tree prices had fallen from 
a high near $7.00 per carton in 1991–92 
to around $1.50 per carton for the 1996–
97 season. The study projected that if 
the industry elected to make no 
changes, the on-tree price would remain 
around $1.50 per carton. The study also 
indicated that increasing minimum size 
restrictions could help raise returns. 

The Committee believes that the over 
shipment of smaller-sized red seedless 
grapefruit contributed to these poor 
returns for growers and to lower prices. 
Based on available statistical 
information, Committee members 
concluded that once shipments of sizes 
48 and 56 reached levels above 250,000 
cartons per week, prices declined on 
those and most other sizes of red 

seedless grapefruit. The Committee 
believed if shipments of small sizes 
were maintained at around or below 
250,000 cartons a week, prices would 
stabilize and demand for the larger, 
more profitable sizes would increase. 
Consequently, in 1996, the Committee 
recommended changing their rules and 
regulations to establish the procedures 
in § 905.153 to limit the volume of small 
red seedless grapefruit entering the 
market. The Committee has successfully 
used the provisions of § 905.153 to 
address the problems associated with 
the over shipment of small red seedless 
grapefruit, recommending percentage of 
size regulation during the first 11 weeks 
of the 1997–98, 1998–99, 1999–2000, 
and 2000–01 seasons, and for the first 
22 weeks of the 2001–02, 2002–03, and 
the 2003–04 seasons. Under percentage 
of size regulation, prices increased and 
movement stabilized when compared to 
seasons without regulation. Examples of 
these positive changes follow. 

The Committee believes that for the 
2004–05 season small-sized red seedless 
grapefruit would again negatively 
impact the market for all grapefruit if 
not regulated. By regulating the volume 
of small sizes entering the fresh market 
for the first 22 weeks of the season, 
shipments of sizes 48 and 56 can be 
maintained near the 250,000-carton 
level. To address the volume of small-
sized red seedless grapefruit available 
and to prevent the over shipment of 
small sizes, the Committee voted to 
utilize the provisions of § 905.153 and 
establish percentage of size regulation 
for each week of the 22 week regulatory 
period for the 2004–05 season. 

In making its recommendation, the 
Committee considered the success of 
previous percentage of size regulations 
and their experience from past seasons. 
At the meeting, the Committee 
referenced the results of a study 
commissioned to determine the merit of 
percentage of size regulation. The study 
completed by Robert E. Barber, Jr., 
Director of Economics, Florida Citrus 
Mutual, entitled ‘‘An Econometric 
Spatial Equilibrium Analysis of the 48/
56 Red Grapefruit Rule,’’ dated July 1, 
2003, evaluated the effectiveness of past 
percentage of size regulations.

One of the Committee’s goals in 
establishing percentage of size 
regulation was to stabilize prices and 
increase returns. The Committee 
believes percentage of size regulation 
has been effective in this area, and the 
study shows this to be true. The study 
estimates that percentage of size 
regulation has increased total f.o.b. 
revenues for red grapefruit by a total of 
12 percent or $18.9 million over the six-
year period from 1997–98 to 2002–03, 
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averaging $3.15 million per season. 
Each of the six seasons had an increase 
in f.o.b. revenues ranging from a low of 
$2.52 million during the 1999–2000 
season to a high of $3.73 million for the 
2002–03 season. The f.o.b. prices per 
carton are also estimated to have 
increased by an average of 17 percent or 
$1.00 per carton during this six-year 
period. 

In the three seasons prior to the first 
percentage of size regulation in 1997–
98, prices of red seedless grapefruit fell 
from a weighted average f.o.b. price of 
$7.80 per carton in October to a 
weighted average f.o.b. price of $5.50 
per carton in December. In the seven 
seasons utilizing percentage of size 
regulation, red seedless grapefruit 
maintained higher prices throughout the 
season with a weighted average f.o.b. 
price of $8.26 per carton in October, 
$7.12 per carton in December, and 
remained at around $7.09 in April. 
Average prices for the season have also 
been higher during seasons with 
percentage of size regulation. The 
average season price for red seedless 
grapefruit was $7.10 for the last seven 
years compared to $5.83 for the three 
years prior to using percentage of size 
regulation. The Barber study shows that 
prices for the seasons 1997–98 to 2002–
03 would have been from around $0.72 
to $1.00 lower per carton without 
regulation. 

On-tree prices for fresh red seedless 
grapefruit have also been higher during 
seasons with percentage of size 
regulation than for the three seasons 
prior to regulation. The average on-tree 
price for fresh red seedless grapefruit 
was $4.86 for the seasons 1998–99 
through 2002–03 with percentage of size 
regulation compared to $3.08 for the 
three years prior to regulation. 

The University of Florida, Citrus 
Research and Education Center 
published an estimated cost of 
production for grapefruit for the 2002–
2003 season. The cost to produce 
grapefruit for the fresh market was 
estimated at $1,072.54 per acre for the 
Indian River area, the major grapefruit 
production area in Florida. Indian River 
grapefruit production ranges from 325 
boxes per acre to 525 boxes per acre and 
has averaged around 417 boxes per acre. 
Based on the cost of production, and the 
average boxes per acre, growers need to 
earn a total on-tree value (fruit going 
both to the fresh market and to 
processing) of approximately $2.55 per 
box in order to break even. For the three 
seasons prior to percentage of size 
regulation, the total on-tree value 
averaged $1.78 per box. Comparatively, 
for the seasons with regulation, 1998–99 
through 2002–03, the on-tree value has 

averaged $2.63 per box for red 
grapefruit, which is just above the 
estimated $2.55 per box break-even 
level. 

Small growers have struggled the last 
ten seasons to receive returns near the 
cost of production. For many, the higher 
on-tree returns produced under 
percentage of size regulation have meant 
the difference between profit and loss. 

Another of the Committee’s goals in 
establishing percentage of size 
regulation was to help maintain the 
price differential between the prices for 
larger sizes and those for smaller sizes. 
At the start of the season, larger-sized 
fruit command a premium price. The 
f.o.b. price can be $4 to $10 more a 
carton than for the smaller sizes. For 
2003–04, the f.o.b. price for a size 27 
averaged $12.38 per carton in October 
2003. This compares to an average f.o.b. 
price of around $6.38 per carton for a 
size 56 during the same period. In the 
three years before the issuance of a 
percentage size regulation, the f.o.b. 
price for large sizes dropped to within 
$1 or $2 of the f.o.b. price for small sizes 
by the middle of the season due to the 
oversupply of the smaller sizes. 

Percentage of size regulation has 
helped sustain the price differential, 
maintaining higher prices for the larger-
sized fruit. During the three years before 
regulation, the average differential 
between the carton price for a size 27 
and a size 56 was $3.47 at the end of 
October and dropped to $1.68 by mid-
December. In the seven years with 
percentage of size regulation, the 
average differential between the carton 
price for a size 27 and a size 56 was 
$5.51 at the end of October, $3.83 in 
mid-December, and remained at around 
$3.36 the first week in May. 

The Barber study also states that f.o.b. 
revenues for larger sized red grapefruit 
benefited substantially from percentage 
of size regulation. Of the $18.9 million 
increase in total fresh f.o.b. revenues for 
red grapefruit the last six seasons, 
nearly $16.7 million can be attributed to 
gains made by fruit larger than sizes 48 
and 56. 

According to the Economic Analysis 
and Program Planning Branch, USDA, 
the margins between the prices for the 
various sizes of red grapefruit have 
remained fairly constant throughout the 
seasons covered under percentage of 
size regulation. However, if the 
domestic market becomes glutted with 
too many small-sized grapefruit (48 and 
56), these margins would be negatively 
impacted and total grower returns 
would be reduced.

The goal of this percentage of size rule 
is to reduce the volume of the least 
valuable fruit in the market and 

strengthen grower prices and revenues. 
Without this rule, the fresh grapefruit 
market will become glutted with small-
sized fruit, which will have a negative 
impact on prices for larger-sized fruit 
and grower returns. Absent this rule, the 
price margins between sizes (23, 27, 32, 
36, 40, 48, and 56) will diminish and 
ultimately result in lower grower 
returns. This rule is intended to fully 
supply all markets for small sizes with 
fresh red seedless grapefruit size 48 and 
56, while avoiding oversupplying these 
markets to the detriment of grower 
revenues. 

The Committee believes percentage of 
size regulation has also helped stabilize 
the volume of small sizes entering the 
fresh market. During deliberations in 
past seasons, Committee members 
concluded once shipments of sizes 48 
and 56 reached levels above 250,000 
cartons per week, prices declined on 
those and most other sizes of red 
seedless grapefruit. The last seven 
seasons during the weeks regulated by 
a percentage of size regulation, weekly 
shipment of sizes 48 and 56 red seedless 
grapefruit remained near or below 
250,000 cartons for nearly 80 percent of 
the regulated weeks. Also, based on the 
Barber study, while percentage of size 
regulation has been successful in 
controlling the volume of small sizes 
entering the fresh market, it has had 
only a limited affect on total shipments. 

In addition, an economic study by 
Florida Citrus Mutual (Lakeland, 
Florida) dated April 1998, also found 
that the weekly percentage regulation 
was effective. The study stated that part 
of the strength in early season pricing 
appeared to be due to the use of the 
weekly percentage rule to limit the 
volume of sizes 48 and 56. It said prices 
were generally higher across the size 
spectrum with sizes 48 and 56 having 
the largest gains, and larger-sized 
grapefruit also registering modest 
improvements. The rule shifted the size 
distribution toward the higher-priced, 
larger-sized grapefruit, which helped 
raise average f.o.b. prices. It further 
stated that sizes 48 and 56 accounted for 
only 17 percent of domestic shipments 
during the same period in the 1997–98 
season, as small sizes were used to 
supply export customers with 
preferences for small-sized grapefruit. 

In addition to the success of past 
regulations, there are other 
circumstances warranting the 
consideration of establishing percentage 
of size regulation. For the four seasons, 
1999–2000, 2000–01, 2001–02, and 
2002–03 the percentage of the remaining 
crop represented by small sizes in 
February averaged around 45 percent. 
This compares to an average of 31 

VerDate jul<14>2003 16:26 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00007 Fmt 4700 Sfmt 4700 E:\FR\FM\16AUR1.SGM 16AUR1



50272 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Rules and Regulations 

percent for the same month for seasons 
1995–96 through 1997–98. These five 
seasons, 1999–2000 through 2003–04, 
averaged a greater percentage of smaller 
sizes across each month, October 
through February, than over the three 
seasons 1995–96 through 1997–98. For 
the seven seasons prior to the 2002–03 
season there has been a movement 
toward an increased volume of small 
sizes as a percentage of the overall crop. 
For the 2002–03 season, grapefruit sized 
larger than in the previous seasons and 
small sizes were not as dominant a 
factor. However, the 2003–04 season red 
grapefruit produced a greater number of 
sizes 48 and 56 red grapefruit than 
anticipated. The September official 
measurement of red seedless grapefruit 
indicated that 91 pieces of grapefruit 
were required for a box. The November 
measurements indicated that it would 
take 100 pieces of grapefruit to make a 
box. Currently, it is unclear how the 
2004–05 crop will size. It is possible 
that the 2004–05 crop may produce the 
volume of small sizes represented in the 
majority of past seasons, making an 
even greater supply of small-sized fruit 
available for market. 

European and Asian markets also 
impact the volume of small sizes 
available. These markets have shown a 
strong demand for the smaller-sized red 
seedless grapefruit. The increase in the 
value of currency in these markets 
compared to the dollar resulted in more 
shipments of smaller-sized red seedless 
grapefruit to these markets. However, a 
reduction in shipments to these areas 
could occur during the coming season if 
market conditions change. This could 
result in a greater amount of small sizes 
for remaining markets to absorb. 

The market for processed grapefruit is 
also a consideration. Approximately 45 
percent of red seedless grapefruit was 
used for processing in 2002–03, with the 
majority being squeezed for juice. 
However, this outlet offers limited 
returns and is currently not profitable. 
Of the last seven years, only 1999–2000 
produced on-tree returns for processed 
red seedless grapefruit exceeding $1 per 
box. Returns for 2002–03 processed red 
seedless grapefruit averaged a negative 
$0.68 per box. When on-tree returns for 
processed grapefruit drop below a 
dollar, there is pressure to shift a larger 
volume of the overall crop to the fresh 
market to benefit from the higher prices 
normally paid for fresh fruit. From 1998 
through 2003, the differential between 
fresh prices and processed prices has 
averaged $4.43 per box. Consequently, 
growers prefer to ship grapefruit to the 
fresh market. 

Statistics from the Florida Department 
of Citrus show there is currently a 42-

week inventory of red seedless 
grapefruit juice from last season. By the 
start of the season, it is projected that 
over 36 weeks worth of juice will 
remain in inventory. Due to current 
inventories, on-tree prices for processed 
red seedless grapefruit for the 2004–05 
season will most likely mirror prices 
from past seasons and remain below a 
dollar. A fair percentage of red seedless 
grapefruit shipped for processing are 
smaller sizes. With limited returns for 
processed grapefruit, an additional 
volume of small sizes could be shifted 
toward the fresh market, further 
aggravating problems with excessive 
volumes of small sizes. 

Further, red seedless grapefruit 
production continues to exceed 
demand. This has contributed to the low 
returns and led to economic 
abandonment. According to information 
from the National Agricultural Statistics 
Service, the seasons of 1995–96, 1996–
97, 1997–98, 2000–01, and 2001–02 had 
an average economic abandonment of 
two million boxes or more of red 
seedless grapefruit. Data available for 
the 2002–03 season is preliminary, 
however, it is likely some economic 
abandonment did occur. 

Economic abandonment and prices 
falling below the cost of production 
support the use of percentage of size 
regulation to control the volume of 
small sizes. The percentage of size 
regulation has a positive impact on 
price and is intended to make the most 
economically viable fruit available to 
the fresh market without oversupplying 
small-sized fruit. The above 
considerations further support the need 
to control the volume of sizes 48 and 56 
during the season to prevent small sizes 
from overwhelming all markets.

The Committee believes the volume of 
small red seedless grapefruit available 
will have a detrimental effect on the 
market if it is not controlled. Members 
believe establishing weekly percentages 
during the last seven seasons has been 
effective and that problems successfully 
addressed by percentage of size 
regulation will return without 
regulation. Consequently, the 
Committee believes weekly percentage 
of size regulation should be established 
for each of the 22 weeks of the 
regulatory period for the 2004–05 
season. The Committee recommended 
establishing weekly percentages at 45 
percent for the first three weeks, 36 
percent for weeks 4 through 18, 40 
percent for weeks 19 and 20, and 45 
percent for weeks 21 and 22. 

The Committee considered the 
percentages set last year as a basis for 
discussing percentages for the 2004–05 
season. They believe the percentages set 

last year worked well, and decided to 
make their initial recommendation for 
each of the 22 weeks at similar levels. 
There was a need to increase 
percentages in the final weeks of 
regulation for 2003–04. Consequently, 
the committee recommended increased 
percentages for the last few weeks in 
2004–05 in the event the same 
conditions occur. Committee members 
believed setting last season’s 
percentages higher than the most 
restrictive level allowed of 25 percent 
had worked well, providing some 
restriction while affording volume for 
those markets that prefer small sizes. 

Committee members believe if 
shipments of small sizes are maintained 
at around or below 250,000 cartons a 
week, prices stabilize and demand for 
larger, more profitable sizes increases. 
The Committee considered the 250,000-
carton level when recommending the 
weekly percentages. The first three 
weeks are set at 45 percent because it is 
likely there will only be a limited 
volume shipped. In the last five seasons, 
total shipments of red seedless 
grapefruit have only exceeded 250,000 
cartons once in the first three weeks of 
the season. 

Setting weekly percentages at 36 
percent for the majority of weeks 
provides a total allotment of 249,294 
cartons (36 percent of the total industry 
base of 653,424 cartons) per week. This 
will help hold shipments of sizes 48 and 
56 red seedless grapefruit near the 
250,000-carton level for the greater part 
of the season. The increase to 40 percent 
for weeks 19 and 20 and 45 percent for 
weeks 21 and 22 offers a little more 
allotment, provides some transition to 
the period without regulation and helps 
to prevent the dumping of small sizes 
following the end of regulation. The 
Committee believes these percentages 
provide some flexibility while holding 
weekly shipments of sizes 48 and 56 
close to the 250,000-carton mark.

More information helpful in 
determining the appropriate weekly 
percentages will be available after 
August. At the time of the June meeting, 
grapefruit had just begun to size, giving 
little indication as to the distribution of 
sizes. Only the most preliminary of crop 
estimates was available, with the official 
estimate not to be issued until October. 
Further, the first reports on how the 
crop is sizing will not be available until 
after September. Consequently, the 
Committee believes it is best to set 
regulation at these levels, and then relax 
the percentages later in the season if 
conditions warrant. 

The Committee recognized they could 
meet again during the regulation period, 
as needed, and use the most current 
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information to consider adjustments in 
the weekly percentage rates. This will 
help the Committee make the most 
informed decisions as to whether the 
established percentages are appropriate. 
Any changes to the weekly percentages 
set by this rule will require additional 
rulemaking and the approval of USDA. 

Therefore, this rule establishes weekly 
percentages at 45 percent for the first 
three weeks, 36 percent for weeks 4 
through 18, 40 percent for weeks 19 and 
20, and 45 percent for weeks 21 and 22. 
This rule is intended to fully supply all 
markets for small sizes with fresh red 
seedless grapefruit sizes 48 and 56, 
while avoiding oversupplying these 
markets to the detriment of grower 
revenues. The Committee plans to meet 
as needed during the 22-week period to 
ensure weekly percentages are at the 
appropriate levels. 

Under § 905.153, the quantity of sizes 
48 and 56 red seedless grapefruit a 
handler may ship during a regulated 
week is calculated using the set weekly 
percentage. Handlers can fill their 
allotment with size 56, size 48, or a 
combination of the two sizes such that 
the total of these shipments is within 
the established limits. The Committee 
staff performs the specified calculations 
and provides them to each handler. The 
regulatory period begins the third 
Monday in September, September 20, 
2004. Each regulation week begins 
Monday at 12 a.m. and ends at 11:59 
p.m. the following Sunday. 

Section 905.153(d) provides the 
allowances for overshipments, loans, 
and transfers of allotment. These 
tolerances allow handlers the 
opportunity to supply their markets 
while limiting the impact of small sizes. 

The Committee can also act on behalf 
of handlers wanting to arrange allotment 
loans or participate in the transfer of 
allotment. Repayment of an allotment 
loan is at the discretion of the handlers 
party to the loan. The Committee will 
inform each handler of the quantity of 
sizes 48 and 56 red seedless grapefruit 
they can handle during a particular 
week, making the necessary adjustments 
for overshipments and loan repayments. 

Section 8e of the Act requires that 
whenever grade, size, quality, or 
maturity requirements are in effect for 
certain commodities under a domestic 
marketing order, including grapefruit, 
imports of that commodity must meet 
the same or comparable requirements. 
This rule does not change the minimum 
grade and size requirements under the 
order, only the percentages of sizes 48 
and 56 red grapefruit that may be 
handled. Therefore, no change is 
necessary in the grapefruit import 
regulations as a result of this action. 

Initial Regulatory Flexibility Analysis 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 75 grapefruit 
handlers subject to regulation under the 
order and approximately 11,000 growers 
of citrus in the regulated area. Small 
agricultural service firms, including 
handlers, are defined by the Small 
Business Administration (SBA) as those 
having annual receipts of less than 
$5,000,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000 
(13 CFR 121.201). 

Based on industry and Committee 
data, the average annual f.o.b. price for 
fresh Florida red seedless grapefruit 
during the 2003–04 season was 
approximately $7.58 per 4⁄5-bushel 
carton, and total fresh shipments for the 
2003–04 season are estimated at 24.7 
million cartons of red grapefruit. 
Approximately 25 percent of all 
handlers handled 75 percent of Florida’s 
grapefruit shipments. Using the average 
f.o.b. price, at least 80 percent of the 
grapefruit handlers could be considered 
small businesses under SBA’s 
definition. Therefore, the majority of 
Florida grapefruit handlers may be 
classified as small entities. The majority 
of Florida grapefruit producers may also 
be classified as small entities.

The over shipment of small-sized red 
seedless grapefruit contributes to poor 
returns and lower on-tree values due to 
the production of red seedless grapefruit 
in excess of demand. This rule limits 
the volume of sizes 48 and 56 red 
seedless grapefruit shipped during the 
first 22 weeks of the 2004–05 season by 
establishing weekly percentages for each 
of the 22 weeks, beginning September 
20, 2004. This rule sets the weekly 
percentages at 45 percent for weeks 1, 
2, and 3, 36 percent for week 4 through 
week 18, and at 40 percent for weeks 19 
and 20, and 45 percent for weeks 21 and 
22. The quantity of sizes 48 and 56 red 
seedless grapefruit that may be shipped 

by a handler during a particular week is 
calculated using the percentages set. 
This action supplies enough small red 
seedless grapefruit, without saturating 
all markets with small sizes. This action 
will help stabilize the market and 
improve grower returns. This rule uses 
the provisions of § 905.153. Authority 
for this action is provided in § 905.52 of 
the order. The Committee unanimously 
recommended this action at a meeting 
on June 15, 2004. 

While the establishment of volume 
regulation may necessitate additional 
spot picking, which could entail slightly 
higher harvesting costs, in most cases 
this is already a standard industry 
practice. The Barber study indicates 
spot picking would only fractionally 
increase harvesting costs on just a small 
segment of the boxes picked. In 
addition, with spot picking, the persons 
harvesting the fruit are more selective 
and pick only the desired sizes and 
qualities. This reduces the amount of 
time and effort needed in sorting fruit, 
because undersized fruit is not 
harvested. This may result in a cost 
savings through reduced processing and 
packing costs. In addition, because this 
regulation is only in effect for part of the 
season, the overall effect on costs is 
minimal. Consequently, this rule is not 
expected to appreciably increase costs 
to producers. 

If a 25 percent restriction on small 
sizes had been applied during the 22-
week period for the three seasons prior 
to the 1997–98 season, an estimated 
average of 3.1 percent of overall 
shipments during that period would 
have been constrained by regulation. A 
large percentage of this volume most 
likely could have been replaced by 
larger sizes for which there are no 
volume restrictions. Under regulation, 
larger sizes have been substituted for 
smaller sizes with a nominal effect on 
overall shipments. 

In addition, handlers can transfer, 
borrow or loan allotment based on their 
needs in a given week. Handlers also 
have the option of over shipping their 
allotment by 10 percent in a week, 
provided the over shipment is deducted 
from the following week’s shipments. 
Approximately 314 loans and transfers 
were utilized last season. Statistics for 
2003–04 show that, in only 3 weeks of 
the regulated period was the total 
available allotment used. Therefore, 
with the weekly percentages for the 
2004–05 season set at approximately the 
same levels as last season, the overall 
impact of this regulation on total 
shipments should be minimal. 

The Committee believes establishing 
percentage of size regulation during the 
2004–05 season will have benefits 
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similar to those realized under past 
regulations. Handlers and producers 
have received higher returns under 
percentage of size regulation than 
without regulation. In the three seasons 
prior to the first percentage of size 
regulation in 1997–98, prices of red 
seedless grapefruit fell from a weighted 
average f.o.b. price of $7.80 per carton 
in October to a weighted average f.o.b. 
price of $5.50 per carton in December. 
In the seven seasons utilizing 
percentage of size regulation, red 
seedless grapefruit maintained higher 
prices throughout the season with a 
weighted average f.o.b. price of $8.26 
per carton in October, to an average 
f.o.b. price of $7.12 per carton in 
December, and remained at around 
$7.09 in April. Average prices for the 
season have also been higher during 
seasons with percentage of size 
regulation. The average season price for 
red seedless grapefruit was $7.10 for the 
last seven years compared to $5.83 for 
the three prior years to using the 
percentage of size regulation. The 
Barber study estimates that prices for 
the seasons 1997–98 to 2002–03 would 
have been from around $0.72 to $1.00 
lower per carton without regulation. 

On-tree earnings per box for fresh red 
seedless grapefruit have also improved 
under regulation, providing better 
returns to growers. The average on-tree 
price for fresh red seedless grapefruit 
was $4.86 for the seasons 1998–99 
through 2002–03 with percentage of size 
regulation, compared to $3.08 for the 
three years prior to regulation. Small 
growers have struggled the last nine 
seasons to receive returns near the cost 
of production. For many, the higher 
returns provided by percentage of size 
regulation meant the difference between 
profit and loss. 

Shipments during the 22 weeks 
covered by this regulation account for 
nearly 60 percent of the total volume of 
red seedless grapefruit shipped to the 
fresh market. Considering this volume 
and the very limited returns from 
grapefruit for processing, it is 
imperative that returns from the fresh 
market be maximized during this 
period. Even a small increase in price 
when coupled with the volume shipped 
represents a significant increase in the 
overall return to growers. 

The Barber study estimates that prices 
rose anywhere from 12.9 percent or $.72 
to 17.5 percent or $1.00 per 4⁄5-bushel 
carton during percentage of size 
regulation. Even if this action were only 
successful in raising returns by $.10 per 
carton, this increase in combination 
with the substantial number of 
shipments generally made during this 
22-week period, would represent an 

increased return of nearly $1.4 million. 
Consequently, any increased returns 
generated by this action should more 
than offset any additional costs 
associated with this regulation. 

The purpose of this rule is to help 
stabilize the market and improve grower 
returns. Percentage of size regulation is 
intended to reduce the volume of the 
least valuable fruit in the market, and 
shift it to those markets that prefer small 
sizes. This regulation helps the industry 
address marketing problems by keeping 
small sizes (sizes 48 and 56) more in 
balance with market demand without 
glutting the fresh market with these 
sizes. 

This rule provides a supply of small-
sized red seedless grapefruit sufficient 
to meet market demand, without 
saturating all markets with these small 
sizes. This action is not expected to 
decrease the overall consumption of red 
seedless grapefruit. With supply in 
excess of demand, this rule is not 
expected to impact consumer prices or 
demand. The benefits of this rule are 
expected to be available to all red 
seedless grapefruit growers and 
handlers regardless of their size of 
operation. This rule will likely help 
small under-capitalized growers who 
need additional weekly revenues to 
meet operating costs.

The Committee considered several 
alternatives when discussing this action. 
The Committee discussed 
recommending percentages for only the 
first few weeks and meeting in the fall 
to recommend the percentages for the 
remaining weeks. This option was 
rejected as most members wished to 
know their volumes for the entire 
season. The Committee also believes its 
recommendations on percentages for all 
22 weeks have been effective. The 
Committee also discussed setting higher 
percentages for the last few weeks of 
regulation. The Committee agreed that 
the percentages would be reexamined 
when more complete data was available 
and changed if necessary. The Red 
Grapefruit subcommittee would meet 
during the 2004–05 season to examine 
the rule and the percentages, and could 
recommend adjustments at that time. 
Therefore, this alternative was also 
rejected. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the information collection 
requirements contained in this rule have 
been previously approved by the Office 
of Management and Budget (OMB) and 
assigned OMB No. 0581–0189. As with 
all Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 

requirements and duplication by 
industry and public sectors. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap or 
conflict with this rule. However, red 
seedless grapefruit must meet the 
requirements as specified in the U.S. 
Standards for Grades of Florida 
Grapefruit (7 CFR 51.760 through 
51.784) issued under the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1621 
through 1627). 

The Committee’s meeting was widely 
publicized throughout the citrus 
industry and all interested persons were 
invited to attend the meeting and 
participate in Committee deliberations 
on all issues. Like all Committee 
meetings, the June 15, 2004, meeting 
was a public meeting and all entities, 
both large and small, were able to 
express views on this issue. Interested 
persons are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

This rule invites comments on 
limiting the volume of small red 
seedless grapefruit entering the fresh 
market during the first 22 weeks of the 
2004–05 season. Any comments 
received will be considered prior to 
finalization of this rule. 

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that this 
interim final rule, as hereinafter set 
forth, will tend to effectuate the 
declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) This rule needs to be in 
place when the regulatory period begins 
September 20, 2004, and handlers need 
to consider their allotment and how best 
to service their customers; (2) the 
industry has been discussing this issue 
for some time, and the Committee has 
kept the industry well informed; (3) this 
action has been widely discussed at 
various industry and association 
meetings, and interested persons have 
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had time to determine and express their 
positions; (4) this action is similar to 
those recommended in previous 
seasons; and (5) this rule provides a 30-
day comment period and any comments 
received will be considered prior to 
finalization of this rule. A comment 
period of 30 days is appropriate because 
it will allow for any needed intra-
seasonal changes to be made in a timely 
manner.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements, 
Oranges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines.

� For the reasons set forth in the 
preamble, 7 CFR part 905 is amended as 
follows:

PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA

� 1. The authority citation for 7 CFR part 
905 continues to read as follows:

Authority: 7 U.S.C. 601–674.

� 2. Section 905.350 is revised to read as 
follows:

§ 905.350 Red seedless grapefruit 
regulation. 

This section establishes the weekly 
percentages to be used to calculate each 
handler’s weekly allotment of small 
sizes. Handlers can fill their allotment 
with size 56, size 48, or a combination 
of the two sizes such that the total of 
these shipments are within the 
established weekly limits. The weekly 
percentages for size 48 (39⁄16 inches 
minimum diameter) and size 56 (35⁄16 
inches minimum diameter) red seedless 
grapefruit grown in Florida, which may 
be handled during the specified weeks, 
are as follows:

Week Weekly
percentage 

(a) 9/20/04 through 9/26/04 ................................................................................................................................................................. 45
(b) 9/27/04 through 10/3/04 ................................................................................................................................................................. 45
(c) 10/4/04 through 10/10/04 ............................................................................................................................................................... 45
(d) 10/11/04 through 10/17/04 ............................................................................................................................................................. 36
(e) 10/18/04 through 10/24/04 ............................................................................................................................................................. 36
(f) 10/25/04 through 10/31/04 .............................................................................................................................................................. 36
(g) 11/1/04 through 11/7/04 ................................................................................................................................................................. 36
(h) 11/8/04 through 11/14/04 ............................................................................................................................................................... 36
(i) 11/15/04 through 11/21/04 .............................................................................................................................................................. 36
(j) 11/22/04 through 11/28/04 .............................................................................................................................................................. 36
(k) 11/29/04 through 12/5/04 ............................................................................................................................................................... 36
(l) 12/6/04 through 12/12/04 ................................................................................................................................................................ 36
(m) 12/13/04 through 12/19/04 ............................................................................................................................................................ 36
(n) 12/20/04 through 12/26/04 ............................................................................................................................................................. 36
(o) 12/27/04 through 1/2/05 ................................................................................................................................................................. 36
(p) 1/3/05 through 1/9/05 ..................................................................................................................................................................... 36
(q) 1/10/05 through 1/16/05 ................................................................................................................................................................. 36
(r) 1/17/05 through 1/23/05 .................................................................................................................................................................. 36
(s) 1/24/05 through 1/30/05 ................................................................................................................................................................. 40
(t) 1/31/05 through 2/6/05 .................................................................................................................................................................... 40
(u) 2/7/05 through 2/13/05 ................................................................................................................................................................... 45
(v) 2/14/05 through 2/20/05 ................................................................................................................................................................. 45

Dated: August 10, 2004. 
A. J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18607 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 905

[Docket No. FV04–905–5 IFR] 

Oranges, Grapefruit, Tangerines, and 
Tangelos Grown in Florida; Modifying 
the Procedures Used To Limit the 
Volume of Small Red Seedless 
Grapefruit Grown in Florida

AGENCY: Agricultural Marketing Service, 
USDA.

ACTION: Interim final rule with request 
for comments. 

SUMMARY: This rule changes the 
procedures used to limit the volume of 
sizes 48 and 56 red seedless grapefruit 
entering the fresh market under the 
marketing order for oranges, grapefruit, 
tangerines, and tangelos grown in 
Florida (order). The order is 
administered locally by the Citrus 
Administrative Committee (committee). 
This rule changes the way a handler’s 
average week is calculated when 
quantities of small red seedless 
grapefruit are regulated by adjusting the 
prior period used from five preceding 
seasons to three preceding seasons, and 
the provisions governing 
overshipments. This action makes the 
regulation more responsive to industry 
needs and better allocates base 
quantities.

DATES: Effective August 17, 2004; 
comments received by September 15, 
2004 will be considered prior to 
issuance of a final rule.
ADDRESSES: Interested persons are 
invited to submit written comments 

concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; Fax: (202) 
720–8938, E-mail: 
moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours, or 
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT: 
Doris Jamieson, Southeast Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 799 
Overlook Drive, Suite A, Winter Haven, 
Florida 33884; telephone: (863) 324–
3375, Fax: (863) 325–8793; or George 
Kelhart, Technical Advisor, Marketing 
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Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW, STOP 0237, 
Washington, DC 20250–0237; telephone: 
(202) 720–2491, Fax: (202) 720–8938.

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 84 and Marketing Order No. 905, 
both as amended (7 CFR part 905), 
regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, hereinafter referred to 
as the ‘‘order.’’ The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601–674), hereinafter referred to 
as the ‘‘Act.’’

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

This rule changes the procedures used 
to limit the volume of sizes 48 and 56 
red seedless grapefruit entering the fresh 
market. This rule changes the way a 
handler’s average week is calculated for 
when quantities of small red seedless 
grapefruit are regulated by adjusting the 

prior period used from five preceding 
seasons to three preceding seasons. This 
action also changes provisions 
governing overshipments. This rule 
makes the regulation more responsive to 
industry needs and better allocates base 
quantities. The committee unanimously 
recommended these changes at a 
meeting held on June 15, 2004.

In a separate action, USDA is issuing 
an interim final rule establishing 
percentages for each week of the 22-
week regulatory period for the 2004–05 
shipping season. This rule also appears 
in this issue of the Federal Register.

Section 905.52 of the order provides 
authority to limit shipments of any 
grade or size, or both, of any variety of 
Florida citrus. Such limitations may 
restrict the shipment of a portion of a 
specified grade or size of a variety. 
Under such a limitation, the quantity of 
such grade or size a handler may ship 
during a particular week would be 
established as a percentage of the total 
shipments of such variety by such 
handler in a prior period, established by 
the committee and approved by USDA. 

Section 905.153 of the regulations 
specifies procedures for limiting the 
volume of small red seedless grapefruit 
entering the fresh market. Currently, 
this section defines the prior period as 
required by § 905.52 as an average week 
within the immediately preceding five 
seasons. An average week is calculated 
for each handler. This section specifies 
that the Committee may recommend 
only a certain percentage of sizes 48 and 
56 red seedless grapefruit be made 
available for fresh shipment for any 
week or weeks during the regulatory 
period. Under such a limitation, the 
quantity of sizes 48 and 56 red seedless 
grapefruit that a handler may ship is 
calculated by taking the recommended 
percentage times the handler’s average 
week. Section 905.153 also details 
overshipment provisions specifying that 
any handler may ship an amount of 
sizes 48 and 56 red seedless grapefruit 
up to 10 percent greater than their 
allotted volume each week. The 
quantity of such overshipment is 
deducted from the handler’s allotment 
for the following week. Overshipments 
are not permitted during week 22, 
which now is the final regulatory week. 

This rule amends § 905.153 by 
revising the definition of prior period 
and the language governing 
overshipments. This rule changes the 
number of preceding seasons used to 
calculate a handler’s average week from 
five preceding seasons to three 
preceding seasons. This rule also 
changes the provisions regarding 
overshipments by redefining when 
overshipments are permitted. 

Section 905.52 specifies that 
whenever any size limitation restricts 
the shipment of a portion of a specified 
size, the quantity each handler may ship 
during a particular week shall be based 
on a prior period recommended by the 
committee and approved by USDA. 
When the committee recommended the 
procedures in § 905.153 to limit the 
volume of small red seedless grapefruit 
entering the fresh market during the 
regulated period (61 FR 69011, 
December 31, 1996), they determined an 
average week within the preceding five 
seasons would be the prior period used 
to calculate a handler’s base quantity for 
each week of regulation. 

Currently, an average week is 
calculated by adding the total red 
seedless grapefruit shipments by a 
handler during the 33-week period 
beginning the third Monday in 
September for the preceding five 
seasons. This total is divided by five to 
establish an average season. This 
average season is then divided by the 33 
weeks in a season to derive the average 
week. When the committee utilizes 
these provisions and establishes 
percentages for the regulatory period, a 
handler’s average week is multiplied by 
the applicable percentage to establish 
that handler’s base quantity for shipping 
small red seedless grapefruit during that 
particular week. 

The committee initially chose to use 
the past five seasons to calculate an 
average season, because it thought that 
the five-year period helped adjust for 
variations in growing conditions 
between the seasons. At the time, the 
committee believed using five seasons 
provided the most accurate picture of an 
average season and by using the average 
season to calculate an average week, 
provided each handler with an equitable 
base from which to establish shipments.

However, since these procedures were 
established, there have been many 
changes in the industry. Some handlers 
have increased their volume of red 
seedless grapefruit shipments, while 
others have decreased their shipments 
or stopped shipping grapefruit 
altogether. 

Because of the continuing changes in 
the industry, the committee believes 
that using the past five seasons no 
longer provides the most accurate 
picture of an average season. At its June 
15, 2004, meeting, the committee 
discussed the prior period, and 
unanimously recommended changing 
from a five-season average to a three-
season average when calculating a 
handler’s average week. The committee 
believes that this adjustment in the prior 
period will better reflect changes in the 
industry, and better allocate the base 
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quantities for all handlers of red 
seedless grapefruit. 

The committee further believes that 
the use of a three-season average will be 
more responsive in reallocating base 
than the current five-season average. 
Under a five-season average, it can be 
several seasons before changes in 
shipping volume are reflected in the 
allotment a handler receives. With a 
five-season average, handlers that have 
decided to limit their grapefruit 
business receive more allotment than 
they need for several seasons even 
though this allotment could be better 
utilized by handlers that are increasing 
their market for red seedless grapefruit. 
The committee believes that this change 
better allocates allotment by increasing 
the base for handlers that have 
increased their red grapefruit shipments 
and by reducing the base for handlers 
that have reduced their red grapefruit 
shipments. 

Consequently, the committee also 
believes that this change will reduce the 
need for loans and transfers by shifting 
additional base to those with increasing 
shipments. Currently, handlers who are 
increasing their volume of red seedless 
grapefruit shipments often need 
additional allotment to meet their 
market demands and rely on the 
provisions in § 905.153 that provide for 
allotment loans and transfers. Under 
these provisions, a handler may borrow 
allotment from another handler or 
allotments can be transferred from one 
handler to another. These procedures 
provide a means for handlers who have 
increased their volume of red seedless 
grapefruit shipments to meet the 
demands of the market and their buyers. 

However, handlers do not know how 
much allotment other handlers have or 
if the allotment will be used. The 
committee believes that this change 
from a five to a three-year average in 
computing base quantities better reflects 
the needs of the industry and lessens 
the need for loans and transfers. This 
will benefit handlers and the committee 
staff who process loans and transfers. 
Therefore, the committee recommended 
changing the prior period used to 
calculate an average week from five 
seasons to three seasons. 

The committee also discussed 
revising the provisions in § 905.153(d) 
relating to overshipments and the loan 
or transfer of allotment during week 22. 
As stated previously, any handler may 
ship an amount of sizes 48 and 56 red 
seedless grapefruit up to 10 percent 
greater than their allotment during any 
regulated week. The quantity of such 
overshipment is deducted from the 
handler’s allotment for the following 
week. Currently, overshipments are not 

allowed during week 22, because week 
22 is the last week of the regulation 
period and does not provide an 
opportunity for repayment of any 
overshipments. 

The committee is continuously 
meeting during the regulated period to 
discuss the market for red seedless 
grapefruit and possible changes to the 
weekly percentages. It believes that 
market conditions could cause it to 
recommend the removal of regulation 
prior to the end of week 22. To 
recognize this possibility, the committee 
recommended changing these 
provisions to specify that overshipments 
are not permitted during the last week 
of regulation rather than week 22. 

Section 8e of the Act requires that 
whenever grade, size, quality or 
maturity requirements are in effect for 
certain commodities under a domestic 
marketing order, including grapefruit, 
imports of that commodity must meet 
the same or comparable requirements. 
This rule does not change the minimum 
grade and size requirements under the 
order. Therefore, no change is necessary 
in the grapefruit import regulations as a 
result of this action. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility.

There are approximately 75 handlers 
of Florida grapefruit who are subject to 
regulation under the marketing order 
and approximately 11,000 growers of 
citrus in the regulated area. Small 
agricultural service firms, including 
handlers, are defined by the Small 
Business Administration (SBA) as those 
having annual receipts of less than 
$5,000,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000 
(13 CFR 121.201). 

Based on industry and committee 
data, the average annual f.o.b. price for 
fresh Florida red seedless grapefruit 
during the 2003–04 season was 
approximately $7.58 per 4⁄5-bushel 

carton, and total fresh shipments for the 
2003–04 season are estimated at 24.7 
million cartons of red grapefruit. 
Approximately 25 percent of all 
handlers handled 75 percent of Florida’s 
grapefruit shipments. Using the average 
f.o.b. price, at least 80 percent of the 
grapefruit handlers could be considered 
small businesses under the SBA 
definition. Therefore, the majority of 
Florida grapefruit handlers may be 
classified as small entities. The majority 
of Florida grapefruit producers may also 
be classified as small entities. 

This rule revises the procedures used 
to limit the volume of sizes 48 and 56 
red seedless grapefruit entering the fresh 
market under the order. This rule 
changes the way a handler’s average 
week is calculated for purposes of this 
limitation by adjusting the prior period 
used from the five preceding seasons to 
the three preceding seasons. This action 
also amends the language governing 
overshipments for the last week of 
regulation. This rule revises the 
provisions of § 905.153. Authority for 
this action is provided in § 905.52 of the 
order. The committee unanimously 
recommended this action at a meeting 
on June 15, 2004. 

This rule revises procedures in 
§ 905.153 used in implementing 
percentage size regulations for small red 
seedless grapefruit under the order. 
These procedures will be applied 
uniformly for all handlers regardless of 
size. This action is not expected to 
decrease the overall consumption of red 
seedless grapefruit. 

While during the period of regulation 
this change may result in some handlers 
receiving a smaller allotment of small-
sized red grapefruit, it provides 
additional allotment to those handlers 
that have increased shipments. This rule 
changes how each handler’s share of the 
weekly allotment is calculated, but has 
a limited affect on the total allotment 
made available by the weekly 
percentages. This change in itself does 
not reduce the total weekly industry 
base available. It only reallocates the 
distribution of the base. Statistics for 
2003–04 show that the total available 
industry allotment was used in only 3 
weeks of the 22 week regulated period. 
This change should result in a better 
utilization of the overall industry base 
allotments. Because the base allotments 
will be readily available to those 
handlers needing it, handlers will be 
better able to meet buyer needs and 
additional shipments might result. 

In addition, if handlers require 
additional allotment, they can still 
transfer, borrow, or loan allotment based 
on their needs in a given week. 
Approximately 315 loans and transfers 
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were utilized last season. This rule will 
help reduce the need for loans and 
transfers by better allocating the 
available base. This will help reduce the 
amount of time and effort needed to 
reallocate allotment through loans and 
transfers. This may result in a cost 
savings by reducing administrative costs 
for the committee. 

This rule provides handlers with 
allotment more reflective of their 
current operations. In addition, this rule 
changes the provisions on 
overshipments to provide for the 
possibility that the committee might 
choose to end regulation prior to week 
22. This rule makes the regulation more 
responsive to industry needs and better 
allocates base quantities.

The committee discussed maintaining 
the number of seasons used to calculate 
the prior period at five. However, the 
committee believes that a three-season 
period will result in a better utilization 
of the overall industry base allotment. 
Therefore, this alternative was rejected. 

This action will not impose any 
additional reporting or recordkeeping 
requirements on either small or large 
grapefruit handlers. As with all Federal 
marketing order programs, reports and 
forms are periodically reviewed to 
reduce information requirements and 
duplication by industry and public 
sector agencies. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap or 
conflict with this rule. However, red 
seedless grapefruit must meet the 
requirements as specified in the U.S. 
Standards for Grades of Florida 
Grapefruit (7 CFR 51.760 through 
51.784) issued under the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1621 
through 1627). 

In addition, the committee’s meeting 
was widely publicized throughout the 
citrus industry and all interested 
persons were invited to attend the 
meeting and participate in committee 
deliberations on all issues. Like all 
committee meetings, the June 15, 2004, 
meeting was a public meeting and all 
entities, both large and small, were able 
to express views on this issue. Finally, 
interested persons are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

This rule revises the procedures used 
to limit the volume of sizes 48 and 56 
red seedless grapefruit entering the fresh 
market under the order. This rule also 
amends provisions governing 
overshipments. Any comments received 
will be considered prior to finalization 
of this rule. 

After consideration of all relevant 
material presented, including the 
committee’s recommendation, and other 
information, it is found that this interim 
final rule, as hereinafter set forth, will 
tend to effectuate the declared policy of 
the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) This rule needs to be in 
place when the regulatory period begins 
September 20, 2004, and handlers need 
to consider their allotment and how best 
to service their customers; (2) the 
industry has been discussing this issue 
for some time, and the Committee has 
kept the industry well informed; (3) this 
action has been widely discussed at 
various industry and association 
meetings, and interested persons have 
had time to determine and express their 
positions; and (4) this rule provides a 
30-day comment period and any 
comments received will be considered 
prior to finalization of this rule.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements, 
Oranges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines.
� For the reasons set forth in the 
preamble, 7 CFR part 905 is amended as 
follows:

PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA

� 1. The authority citation for 7 CFR part 
905 continues to read as follows:

Authority: 7 U.S.C. 601–674.

§ 905.153 [Amended]

� 2. Section 905.153 is amended by:
� A. In paragraph (a), revising ‘‘five’’ to 
read ‘‘three’’ in the first, second and third 
sentences.
� B. In paragraph (a), revising ‘‘165’’ to 
read ‘‘99’’ in the second sentence.
� C. In paragraph (d), removing the 
sentence ‘‘Overshipments will not be 
allowed during week 22.’’ and adding the 
sentence ‘‘Overshipments will not be 

allowed during the last week of 
regulation.’’ in its place.

Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18608 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Parts 916 and 917

[Docket No. FV04–916/917–4 IFR] 

Nectarines and Peaches Grown in 
California; Decreased Assessment 
Rates

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Interim final rule with request 
for comments. 

SUMMARY: This rule decreases the 
assessment rates established for the 
Nectarine Administrative Committee 
and the Peach Commodity Committee 
(committees) for the 2004–05 and 
subsequent fiscal periods. The Nectarine 
Administrative Committee (NAC) 
decreased its assessment rate from $0.20 
to $0.195 per 25-pound container or 
container equivalent of nectarines 
handled. The Peach Commodity 
Committee (PCC) decreased its 
assessment rate from $0.20 to $0.19 per 
25-pound container or container 
equivalent of peaches handled. The 
committees locally administer the 
marketing orders which regulate the 
handling of nectarines and peaches 
grown in California. Authorization to 
assess nectarine and peach handlers 
enables the committees to incur 
expenses that are reasonable and 
necessary to administer the programs. 
The fiscal periods run from March 1 
through the last day of February. The 
assessment rates will remain in effect 
indefinitely unless modified, 
suspended, or terminated.
DATES: Effective: August 17, 2004. 
Comments received by October 15, 
2004, will be considered prior to 
issuance of a final rule.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; Fax: (202) 
720–8938, or E-mail: 
moab.docketclerk@usda.gov, or Internet: 

VerDate jul<14>2003 16:26 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00014 Fmt 4700 Sfmt 4700 E:\FR\FM\16AUR1.SGM 16AUR1



50279Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Rules and Regulations 

http://www.regulations.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours, or can be viewed at: 
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT: Toni 
Sasselli, Program Analyst, California 
Marketing Field Office, Fruit and 
Vegetable Programs, AMS, USDA, 2202 
Monterey Street, suite 102B, Fresno, 
California 93721, (559) 487–5901, Fax: 
(559) 487–5906; or George Kelhart, 
Technical Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; telephone: 
(202) 720–2491, Fax: (202) 720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
Nos. 85 and 124 and Order Nos. 916 and 
917, both as amended (7 CFR parts 916 
and 917), regulating the handling of 
nectarines and peaches grown in 
California, respectively, hereinafter 
referred to as the ‘‘orders.’’ The 
marketing agreements and orders are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601–674), hereinafter 
referred to as the ‘‘Act.’’

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing orders 
now in effect, California nectarine and 
peach handlers are subject to 
assessments. Funds to administer the 
orders are derived from such 
assessments. It is intended that the 
assessment rates as issued herein will be 
applicable to all assessable nectarines 
and peaches beginning on March 1, 
2004, and continue until amended, 
suspended, or terminated. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 

section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule decreases the assessment 
rates established for the NAC for the 
2004–05 and subsequent fiscal periods 
from $0.20 to $0.195 per 25-pound 
container or container equivalent of 
nectarines and for the PCC for the 2004–
05 and subsequent fiscal periods from 
$0.20 to $0.19 per 25-pound container 
or container equivalent of peaches. 

The nectarine and peach marketing 
orders provide authority for the 
committees, with the approval of USDA, 
to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the programs. 
The members of the NAC and PCC are 
producers of California nectarines and 
peaches, respectively. They are familiar 
with the committees’ needs, and with 
the costs for goods and services in their 
local area and are, thus, in a position to 
formulate appropriate budgets and 
assessment rates. The assessment rates 
are formulated and discussed in public 
meetings. Thus, all directly affected 
persons have an opportunity to 
participate and provide input. 

NAC Assessment and Expenses 

The NAC recommended, for the 
2004–05 fiscal period, and USDA 
approved, an assessment rate of $0.195 
that would continue in effect from fiscal 
period to fiscal period unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the committee or other 
information available to USDA. 

The NAC met on April 28, 2004, and 
unanimously recommended 2004–05 
fiscal period expenditures of $5,162,866 
and an assessment rate of $0.195 per 25-
pound container or container equivalent 
of nectarines. In comparison, last year’s 
expenditures were initially budgeted at 
$4,173,438. The assessment rate of 
$0.195 is $0.005 lower than the rate 
currently in effect. 

After the 2003–04 fiscal period budget 
was formulated and recommended to 
USDA in May 2003, the committee 
received one Federal and two State 
grants which affected both committees’ 
income and expenditures. The NAC also 
used reserve funds to conduct research 
on the development of a commercial 
nectarine beverage. The NAC 
subsequently unanimously 
recommended an amended budget for 
the 2003–04 fiscal period. Under this 
amended budget, the Federal grant of 
$533,921 and a State grant of $200,557 
were applied to the export market 
development program, and a State grant 
of $3,667 was applied to the research 
program, along with $45,000 of reserve 
funds. 

The assessment rate decrease for the 
2004–05 fiscal period was 
recommended because excess funds 
from the 2003–04 fiscal period totaling 
$786,521 were carried into 2004–05. 
This is substantially higher than what 
the NAC deems satisfactory. Moreover, 
the 2004 nectarine crop is expected to 
be larger than last year’s crop. The lower 
assessment rate also addresses the needs 
of nectarine growers and handlers who 
have been affected by low commodity 
prices for the last few years. 

Total income received for the 2004–05 
fiscal period is projected to be 
approximately $5,800,677. Decreasing 
the assessment rate from $0.20 to $0.195 
per 25-pound container is expected to 
provide about $4,199,453 in assessment 
revenue, and along with other income, 
will allow the NAC to start the 2005 
season with about $499,811 in reserve 
funds.

The major expenditures 
recommended by the NAC for the 2004–
05 fiscal period include $219,872 for 
salaries and benefits, $146,613 for 
general expenses and industry activities, 
$1,153,676 for inspection, $208,568 for 
research, and $3,161,852 for domestic 
and export market development 
programs. 

Budgeted expenses for these items in 
the 2003–04 fiscal period were initially 
estimated to be $226,121 for salaries and 
benefits, $142,612 for general expenses 
and industry activities, $1,210,220 for 
inspection, $138,929 for research, and 
$2,263,061 for domestic and export 
market development programs. 

The major expenditures under the 
amended 2003–04 fiscal period budget 
include $226,121 for salaries and 
benefits, $142,612 for general expenses 
and industry activities, $1,210,220 for 
inspection, $187,596 for research, and 
$2,997,539 for domestic and export 
market development programs. 

The 2004–05 fiscal period NAC 
assessment rate was derived after 
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considering the total NAC expenses of 
$5,162,866; the estimated assessable 
nectarines of 22,245,000 twenty-five-
pound containers or container 
equivalents; the estimated income from 
other sources, such as interest and 
grants; and the need for an adequate 
financial reserve to carry the NAC into 
the 2004 season. The committee has 
determined that a carry-in of $400,000 
is historically necessary to meet its 
obligations in the early part of each 
season, before handler assessments are 
billed and received. To meet these goals, 
the NAC recommended an assessment 
rate of $0.195 per 25-pound container or 
container equivalent. According to the 
committee, that assessment rate will 
result in an adequate carry-in, while 
maintaining reserves within the 
maximum permitted by the order 
(approximately one year’s expenses; 
§ 916.42). 

PCC Assessment and Expenses 
The PCC recommended, for the 2004–

05 fiscal period, and USDA approved, 
an assessment rate of $0.19 that would 
continue in effect from fiscal period to 
fiscal period unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the committee or other 
information available to USDA. 

The PCC also met on April 28, 2004, 
and recommended 2004–05 fiscal 
period expenditures of $5,178,002 and 
an assessment rate of $0.19 per 25-
pound container or container equivalent 
of peaches. In comparison, last year’s 
expenditures were initially budgeted at 
$4,086,316. The assessment rate of $0.19 
is $0.01 lower than the rate currently in 
effect. 

After the 2003–04 fiscal period budget 
was formulated and recommended to 
USDA in May 2003, the PCC received 
one Federal and two State grants which 
affected both committee income and 
expenditures. The committee 
subsequently unanimously 
recommended an amended budget for 
the 2003–04 fiscal period on June 23, 
2004. Under this amended budget, the 
Federal grant of $488,845 and a State 
grant of $149,667 were applied to the 
export market development program, 
and a State grant of $3,667 was applied 
to the cultural research program. 

The decrease for the 2004–05 fiscal 
period was recommended because 
excess funds from 2003–04 totaling 
$915,375 were carried into the 2004–05 
fiscal period. This is substantially 
higher than needed by the PCC to cover 
early season expenses. In addition, the 
2004 peach crop is expected to be 
higher than last year’s crop. The lower 
assessment rate also addresses the needs 

of peach growers and handlers who 
have been affected by low commodity 
prices for the last few years. 

Total income received for the 2004–05 
fiscal period is projected to be 
approximately $5,883,385. Decreasing 
the assessment rate from $0.20 to $0.19 
per 25-pound container is expected to 
provide about $4,153,654 assessment 
revenue, and along with other income, 
will allow the PCC to start the 2005 
season with about $567,383 in reserve 
funds. 

The major expenditures 
recommended by the PCC for the 2004–
05 fiscal period include $219,872 for 
salaries and benefits, $148,598 for 
general expenses and industry activities, 
$1,240,520 for inspection, $208,570 for 
research, and $3,188,457 for domestic 
and export market development 
programs. 

Budgeted expenditures for these items 
in the 2003–04 fiscal period were 
initially estimated to be $226,121 for 
salaries and benefits, $144,743 for 
general expenses and industry activities, 
$1,173,480 for inspection, $138,930 for 
research, and $2,211,346 for domestic 
and export market development 
programs. 

The major expenditures under the 
amended budget for 2003–04 fiscal 
period include $226,121 for salaries and 
benefits, $144,743 for general expenses 
and industry activities, $1,173,480 for 
inspection, $142,597 for research, and 
$2,849,858 for domestic and export 
market development programs. 

The 2004–05 fiscal period PCC 
assessment rate was derived after 
considering the total PCC expenses of 
$5,178,002; the estimated assessable 
peaches of 22,601,000 twenty-five-
pound container or container 
equivalents; the estimated income from 
other sources, such as interest and 
grants; and the need for an adequate 
financial reserve to carry the PCC into 
the 2004 season. The committee has 
determined that a carry-in of $500,000 
is historically necessary to meet its 
obligations in the early part of each 
season, before handler assessments are 
billed and received. To meet these goals, 
the PCC recommended an assessment 
rate of $0.19 per 25-pound container or 
container equivalent. According to the 
committee, that assessment rate will 
result in an adequate carry-in, while 
maintaining reserves within the 
maximum permitted by the order (one 
year’s expenses; § 917.38).

Continuance of Assessment Rates 
The assessment rates established in 

this rule will continue in effect 
indefinitely unless modified, 
suspended, or terminated by USDA 

upon recommendation and information 
submitted by the committees or other 
available information. 

Although these assessment rates will 
be in effect for an indefinite period, the 
committees will continue to meet prior 
to or during each fiscal period to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rates. 
The dates and times of committee 
meetings are available from the 
committees’ Web site or USDA. 
Committee meetings are open to the 
public and interested persons may 
express their views at these meetings. 
USDA will evaluate the committees’ 
recommendations and other available 
information to determine whether 
modification of the assessment rate for 
each committee is needed. Further 
rulemaking will be undertaken as 
necessary. The committee’s 2004–05 
budget and those for subsequent fiscal 
periods will be reviewed and, as 
appropriate, approved by USDA. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

Industry Information 
There are approximately 250 

California nectarine and peach handlers 
subject to regulation under the orders 
covering nectarines and peaches grown 
in California, and about 1,800 producers 
of these fruits in California. The Small 
Business Administration [13 CFR 
121.201] defines small agricultural 
service firms as those whose annual 
receipts are less than $5,000,000. The 
Small Business Administration also 
defines small agricultural producers as 
those having annual receipts of less than 
$750,000. A majority of these handlers 
and producers may be classified as 
small entities. 

The committees’ staff has estimated 
that there are less than 20 packers in the 
industry who could be defined as other 
than small entities. In the 2003 season, 

VerDate jul<14>2003 16:26 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00016 Fmt 4700 Sfmt 4700 E:\FR\FM\16AUR1.SGM 16AUR1



50281Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Rules and Regulations 

the average handler price received was 
$7.00 per container or container 
equivalent of nectarines or peaches. A 
handler would have to ship at least 
714,286 containers to have annual 
receipts of $5,000,000. Given data on 
shipments maintained by the 
committees’ staff and the average 
handler price received during the 2003 
season, the committees’ staff estimates 
that small packers represent 
approximately 94 percent of all the 
packers within the industry. 

The committees’ staff has also 
estimated that less than 20 percent of 
the producers in the industry could be 
defined as other than small entities. In 
the 2003 season, the average producer 
price received was $4.00 per container 
or container equivalent for nectarines 
and peaches. A producer would have to 
produce at least 187,500 containers of 
nectarines and peaches to have annual 
receipts of $750,000. Given data 
maintained by the committees’ staff and 
the average producer price received 
during the 2003 season, the committees’ 
staff estimates that small producers 
represent more than 80 percent of the 
producers within the industry. 

The nectarine and peach marketing 
orders provide authority for the 
committees, with the approval of USDA, 
to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the programs. 
The members of the NAC and PCC are 
producers of California nectarines and 
peaches, respectively. 

This rule decreases the assessment 
rates established for the NAC for the 
2004–05 and subsequent fiscal periods 
from $0.20 to $0.195 per 25-pound 
container or container equivalent of 
nectarines and for the PCC for the 2004–
05 and subsequent fiscal periods from 
$0.20 to $0.19 per 25-pound container 
or container equivalent of peaches.

The NAC recommended 2004–05 
fiscal period expenditures of $5,162,866 
for nectarines and an assessment rate of 
$0.195 per 25-pound container or 
container equivalent of nectarines. The 
assessment rate of $0.195 is $0.005 
lower than the current rate. The PCC 
recommended expenditures of 
$5,178,002 for peaches and an 
assessment rate of $0.19 per 25-pound 
container or container equivalent of 
peaches. The assessment rate of $0.19 is 
$0.01 lower than the current rate. 

Analysis of NAC budget 
The quantity of assessable nectarines 

for the 2004–05 fiscal period is 
estimated at 22,245,000 twenty-five-
pound containers or container 
equivalents. Thus, the $0.195 rate 
should provide $4,337,775 in 

assessment income. Income derived 
from handler assessments and other 
sources will be adequate to cover 
budgeted expenses and permit an 
adequate reserve. 

The NAC met on April 28, 2004, and 
recommended 2004–05 fiscal period 
expenditures of $5,162,866 and an 
assessment rate of $0.195 per 25-pound 
container or container equivalent of 
peaches. In comparison, last year’s 
expenditures were initially budgeted at 
$4,173,438. The assessment rate of $0.19 
is $0.005 lower than the rate currently 
in effect. 

The major expenditures 
recommended by the NAC for the 2004–
05 fiscal period include $219,872 for 
salaries and benefits, $146,613 for 
general expenses and industry activities, 
$1,153,676 for inspection, $208,568 for 
research, and $3,161,852 for domestic 
and export market development 
programs. 

Budgeted expenses for these items in 
the 2003–04 fiscal period were initially 
estimated to be $226,121 for salaries and 
benefits, $142,612 for general expenses 
and industry activities, $1,210,220 for 
inspection, $138,929 for research, and 
$2,263,061 for domestic and export 
market development programs. 

After the 2003–04 fiscal period budget 
was formulated and recommended to 
USDA in May 2003, the committee 
received one Federal and two State 
grants which affected both committee 
income and expenditures. The NAC also 
conducted research to test a commercial 
nectarine drink, using reserve funds. 
The committee subsequently 
unanimously recommended an 
amended budget for the 2003–04 fiscal 
period. Under this amended budget, the 
Federal grant of $533,921 and a State 
grant of $200,557 were applied to the 
export marketing development program, 
and a State grant of $3,667 was applied 
to the research program, along with 
$45,000 from the committee’s reserves 
for the nectarine drink. 

The major expenditures under the 
2003–04 fiscal period amended budget 
include $226,121 for salaries and 
benefits, $142,612 for general expenses 
and industry activities, $1,210,220 for 
inspection, $187,596 for research, and 
$2,997,539 for domestic and export 
market development programs. 

The lower assessment rate is possible 
because of the $915,375 in excess funds 
carried into the 2004–05 fiscal period. 
This will provide adequate funds at the 
beginning of the 2005 season before 
assessment collections begin. A 
financial reserve carry-in is desirable 
because major expense outlays for 
seasonal promotions and other activities 
occur before assessments are received. 

The 2004–05 fiscal period assessment 
rate for the NAC was derived after 
considering the total NAC expenses of 
$5,162,866; the estimated assessable 
nectarines of 22,245,000 twenty-five-
pound containers or container 
equivalents; the estimated income from 
other sources, such as interest; and the 
need for an adequate financial reserve to 
carry the NAC into the 2005 season. The 
committee has determined that a carry-
in of $400,000 is historically necessary 
to meet its obligations in the early part 
of each season, before handler 
assessments are billed and received. 

To meet this goal, the NAC 
recommended an assessment rate of 
$0.195 per 25-pound container or 
container equivalent. According to the 
committee, that assessment rate will 
result in an adequate carry-in, while 
carrying reserves within the maximum 
permitted by the order (one year’s 
expenses; § 916.42).

Analysis of PCC budget 
The quantity of assessable peaches for 

the 2004–05 fiscal period is estimated at 
22,601,000 twenty-five-pound 
containers or container equivalents. 
Thus, the $0.19 rate should provide 
$4,294,190 in assessment income. 
Income derived from handler 
assessments and other sources will be 
adequate to cover budgeted expenses 
and permit a small increase in reserves. 

The PCC also met on April 28, 2004, 
and recommended 2004–05 fiscal 
period expenditures of $5,178,002 and 
an assessment rate of $0.19 per 25-
pound container or container equivalent 
of peaches. In comparison, last year’s 
expenditures were initially budgeted at 
$4,086,316. The assessment rate of $0.19 
is $0.01 lower than the rate currently in 
effect. 

The major expenditures 
recommended by the PCC for the 2004–
05 fiscal period include $219,872 for 
salaries and benefits, $148,598 for 
general expenses and industry activities, 
$1,240,520 for inspection, $208,570 for 
research, and $3,188,457 for domestic 
and export market development 
programs. 

The major expenditures initially 
recommended by the PCC for the 2003–
04 fiscal period include $226,121 for 
salaries and benefits, $144,743 for 
general expenses and industry activities, 
$1,173,480 for inspection, $138,930 for 
research, and $2,211,346 for domestic 
and export market development 
programs. 

After the 2003–04 fiscal period budget 
was formulated and recommended to 
USDA in May 2003, the committee 
received one Federal and two State 
grants which affected both committee 
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income and expenditures. The 
committee subsequently unanimously 
recommended an amended budget for 
the 2003–04 fiscal period. Under this 
amended budget, the Federal grant of 
$488,845 and a State grant of $149,667 
were applied to the export market 
development, and a State grant of 
$3,667 was applied to the cultural 
research program. 

The major expenditures under the 
amended budget for the 2003–04 fiscal 
period include $226,121 for salaries and 
benefits, $144,743 for general expenses 
and industry activities, $1,173,480 for 
inspection, $142,597 for research, and 
$2,849,858 for domestic and export 
market development programs. 

The lower assessment rate is possible 
because of the carry-in of $915,375 in 
excess funds from the 2003–04 fiscal 
period into the 2004–05 fiscal period. 
This is substantially higher than the 
PCC needs for early season expenses 
before assessment collections begin. A 
financial reserve carry-in of 
approximately $500,000 is desirable 
because major expense outlays for 
seasonal promotions and other activities 
occur before assessments are received.

The 2004–05 fiscal period assessment 
rate for the PCC was derived after 
considering the total PCC expenses of 
$5,178,002; the estimated assessable 
peaches of 22,601,000 twenty-five-
pound containers or container 
equivalents; the estimated income from 
other sources, such as interest and 
grants; and the need for an adequate 
financial reserve to carry the PCC into 
the 2005 season. The committee has 
determined that a carry-in of $500,000 
is historically necessary to meet its 
obligations in the early part of each 
season, before handler assessments are 
billed and received. 

To meet this goal, the PCC 
recommended an assessment rate of 
$0.19 per 25-pound container or 
container equivalent. According to the 
committee, that assessment rate will 
result in an adequate carry-in, while 
keeping reserves within the maximum 
permitted by the order (one year’s 
expenses; § 917.38). 

Considerations in Determining 
Expenses and Assessment Rates 

Prior to arriving at these budgets, the 
committees considered information and 
recommendations from various sources, 
including, but not limited to: the 
Executive Committee, the Research 
Subcommittee, the International 
Programs Subcommittee, the Tree Fruit 
Quality Subcommittee, and the 
Domestic Promotion Subcommittee. 

Each of the committees then reviewed 
the proposed expenses; the total 

estimated assessable 25-pound 
containers or container equivalents; and 
the estimated income from other 
sources, such as interest income and 
grants, prior to recommending a final 
assessment rate. The NAC decided that 
an assessment rate of $0.195 per 25-
pound container or container equivalent 
will allow it to meet its 2004–05 fiscal 
period expenses and carry over an 
operating reserve of about $499,811 
which is in line with the committee’s 
financial needs. The PCC decided that 
an assessment rate of $0.19 per 25-
pound container or container equivalent 
will allow it to meet its 2004–05 fiscal 
period expenses and carry over an 
operating reserve of $567,383, which is 
in line with the committee’s financial 
needs. The committees then 
unanimously recommended these rates 
to USDA. 

A review of historical and preliminary 
information pertaining to the upcoming 
fiscal period indicates that the grower 
price for the 2004 crop year for 
nectarines and peaches could range 
between $4.00 and $6.00 per 25-pound 
container or container equivalent. 
Therefore, the estimated assessment 
revenue for the 2004–05 fiscal period as 
a percentage of total grower revenue 
could range between 4.9 percent and 3.2 
percent for nectarines, and 4.7 percent 
and 3.2 percent for peaches. 

This action decreases the assessment 
obligation imposed on handlers. 
Assessments are applied uniformly on 
all handlers, and some of the costs may 
be passed on to producers. However, 
decreasing the assessment rates reduces 
the burden on handlers, and 
consequently may reduce the burden on 
producers. 

The committees’ meetings were 
widely publicized throughout the 
California nectarine and peach 
industries and all interested persons 
were invited to attend the meetings and 
participate in the committees’ 
deliberations on all issues. Like all 
committee meetings, the April 28, 2004, 
meetings were public meetings and 
entities of all sizes were able to express 
views on this issue. Finally, interested 
persons are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

This rule will impose no additional 
reporting or recordkeeping requirements 
on either small or large handlers. As 
with all Federal marketing order 
programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/mb.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

A 60-day comment period is provided 
to allow interested persons to respond 
to this rule. All written comments 
received will be considered before a 
final decision is made on this matter. 

After consideration of all relevant 
material presented, including the 
committees’ recommendations, and 
other information, it is found that this 
interim final rule, as hereinafter set 
forth, will tend to effectuate the 
declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary and 
contrary to the public interest to give 
preliminary notice prior to putting this 
rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) The 2004–05 fiscal period 
began on March 1, 2004, and the 
marketing orders require that the rates 
of assessment for each fiscal period 
apply to all assessable nectarines and 
peaches handled during such fiscal 
period; (2) the committees need to have 
sufficient funds to pay their expenses 
which are incurred on a continuous 
basis; and (3) handlers are aware of this 
action which was recommended by the 
committees at public meetings and is 
similar to other assessment rate actions 
issued in past years; (4) this interim 
final rule provides a 60-day comment 
period, and all comments timely 
received will be considered prior to 
finalization of this rule.

List of Subjects 

7 CFR Part 916

Marketing agreements, Nectarines, 
Reporting and recordkeeping 
requirements. 

7 CFR Part 917

Marketing agreements, Peaches, Pears, 
Reporting and recordkeeping 
requirements.

� For the reasons set forth in the 
preamble, 7 CFR parts 916 and 917 are 
amended as follows:
� 1. The authority citation for 7 CFR 
parts 916 and 917 continues to read as 
follows:
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Authority: 7 U.S.C. 601–674.

PART 916—NECTARINES GROWN IN 
CALIFORNIA

� 2. Section 916.234 is revised to read as 
follows:

§ 916.234 Assessment rate. 
On and after March 1, 2004, an 

assessment rate of $0.195 per 25-pound 
container or container equivalent of 
nectarines is established for California 
nectarines.

PART 917—PEACHES GROWN IN 
CALIFORNIA

� 3. Section 917.258 is revised to read as 
follows:

§ 917.258 Assessment rate. 
On and after March 1, 2004, an 

assessment rate of $0.19 per 25-pound 
container or container equivalent of 
peaches is established for California 
peaches.

Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18616 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 925

[Docket No. FV04–925–1 FIR] 

Grapes Grown in a Designated Area of 
Southeastern California; 
Establishment of Reporting 
Requirements

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: The Department of 
Agriculture is adopting, as a final rule, 
without change, an interim final rule 
which established end-of-season 
reporting requirements authorized 
under the California grape marketing 
order (order). The order regulates the 
handling of grapes grown in a 
designated area of Southeastern 
California and is administered locally 
by the California Desert Grape 
Administrative Committee (Committee). 
Requiring handlers to file end-of-season 
grape shipment reports with the 
Committee enables the Committee to 
obtain accurate shipment data for 
assessment billing and for the next 
season’s marketing decisions without 
incurring the expense of auditing every 

handler. Handler costs will continue to 
be reduced because the submission of 
end-of-season grape shipment reports is 
expected to be less costly and less time 
consuming than yearly handler audits.
DATES: Effective Date: September 15, 
2004.
FOR FURTHER INFORMATION CONTACT: Rose 
Aguayo, California Marketing Field 
Office, Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 2202 Monterey Street, 
suite 102B, Fresno, California 93721; 
telephone: (559) 487–5901, Fax: (559) 
487–5906; or George Kelhart, Technical 
Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250–0237; 
telephone: (202) 720–2491, Fax: (202) 
720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or e-mail: 
Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Order No. 
925 (7 CFR part 925), regulating the 
handling of grapes grown in California, 
hereinafter referred to as the ‘‘order.’’ 
The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601–674), 
hereinafter referred to as the ‘‘Act.’’

USDA is issuing this rule in 
conformance with Executive Order 
12866.

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 

the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

This rule continues in effect end-of-
season reporting requirements 
authorized under the California grape 
order. Requiring handlers to file end-of-
season grape shipment reports with the 
Committee enables the Committee to 
obtain accurate shipment data for 
assessment billing and for the next 
season’s marketing decisions without 
incurring the expense of auditing every 
handler each year. Handler costs will 
continue to be reduced because the 
preparation and submission of end-of-
season grape shipment reports is 
expected to be less costly and less time 
consuming than yearly handler audits. 
This action is in the best interest of 
producers and handlers. 

Section 925.41 of the grape order 
provides authority to assess each person 
who first handles grapes a pro rata share 
of the expenses which are reasonable 
and likely to be incurred by the 
Committee during a fiscal period. 

Section 925.215 of the order’s rules 
and regulations establishes an 
assessment rate of $0.015 per 18-pound 
lug for grapes grown in a designated 
area of southeastern California. 

Section 925.60(b) of the grape order 
provides authority for establishing 
reporting requirements. Under the 
marketing order, the Committee may, 
with the approval of the Secretary, 
establish reporting requirements to 
collect necessary information or data. 
The Committee needs data on grape 
shipments to provide an accurate basis 
for handler assessments and for the next 
season’s marketing decisions.

Prior to publication of the interim 
final rule (69 FR 21689, April 22, 2004), 
the Committee obtained data on grape 
shipments during handler audits at the 
end of the season. These handler audits 
were time consuming and expensive for 
both the Committee staff and grape 
handlers. Detailed information follows 
on these burdens in the Final Regulatory 
Flexibility Analysis section of this 
document. 

Therefore, at its January 15, 2004, 
meeting and as clarified at its February 
5, 2004, meeting, the Committee 
unanimously recommended and USDA 
subsequently approved establishment of 
§ 925.160 under the order’s rules and 
regulations. Section 925.160 reads as 
follows: ‘‘Section 925.160 Reports. 
When requested by the California Desert 
Grape Administrative Committee, each 
shipper who ships grapes, shall furnish 
an end-of-season grape shipment report 
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(CDGAC–3) to the Committee no later 
than 10 days after the last day of 
shipment for the season or such later 
time as the Committee deems 
appropriate. Such reports shall show the 
reporting period (the date of the 
handler’s first shipment and the date of 
the handler’s last shipment), the name 
and other identification of the shipper 
and grower, the invoice number, 
shipping date, varietal name, shipment 
destination (city and state or country), 
and the number of lugs shipped 
(pounds).’’

The end-of-season grape shipment 
reporting requirements recommended 
by the Committee and subsequently 
approved by the USDA are similar to 
those required by the California Table 
Grape Commission (Commission) under 
a State of California program under 
which grape research and promotion 
activities are implemented. Because the 
Commission is prohibited from sharing 
confidential handler information, the 
Committee recommended that an end-
of-season grape shipment report be 
developed for Committee use. Grape 
shipment data already compiled by 
handlers for the Commission will be 
attached to the Committee form to meet 
the new reporting requirements. Thus, 
handlers will not be duplicating their 
efforts and both agencies will receive 
necessary shipment data for respective 
program purposes. 

The Committee estimates that this 
action will continue to impact 20 
handlers of grapes and further estimates 
that, on average, each handler will 
expend approximately 30 minutes per 
year to prepare and submit this report 
and accompanying information to the 
Committee. The Committee believes that 
this action will continue to reduce 
handler costs, because the execution 
and submission of the end-of-season 
grape shipment report to the Committee 
is expected to be less costly and time 
consuming than yearly audits. The 
Committee vote was unanimous with 
nine in favor, zero opposed, and zero 
abstained. This revision does not impact 
the grape import regulation. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 

Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 20 handlers 
of California grapes who are subject to 
regulation under the order and about 50 
producers of grapes in the production 
area. Small agricultural service firms are 
defined by the Small Business 
Administration (13 CFR 121.201) as 
those having annual receipts of less than 
$5,000,000 and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000. 
Eight of the 20 handlers subject to 
regulation have annual grape sales of at 
least $5,000,000. In addition, 10 of the 
50 producers have annual sales of at 
least $750,000. Therefore, a majority of 
handlers and producers may be 
classified as small entities. 

This rule continues in effect end-of-
season reporting requirements 
authorized under the California grape 
order. Requiring handlers to file end-of-
season grape shipment reports with the 
Committee enables the Committee to 
obtain accurate shipment data for 
assessment billing and for the next 
season’s marketing decisions without 
incurring the expense of auditing every 
handler each season. Handler costs will 
continue to be reduced because the 
preparation and submission of end-of-
season grape shipment reports is 
expected to be less costly and less time 
consuming than yearly handler audits. 
This action is in the best interest of 
producers and handlers. 

Section 925.41 of the grape order 
provides authority to assess each person 
who first handles grapes a pro rata share 
of the expenses which are reasonable 
and likely to be incurred by the 
Committee during a fiscal period. 

Section 925.60(b) of the grape order 
provides authority for establishing 
reporting requirements. Under the 
marketing order, the Committee may, 
with the approval of the Secretary, 
establish reporting requirements to 
collect necessary information or data. 
The Committee needs data on grape 
shipments to provide an accurate basis 
for handler assessments and for the next 
season’s marketing decisions.

Prior to issuance of the interim final 
rule, the Committee obtained data on 
grape shipments during handler audits 
at the end of the season. These handler 
audits are time consuming and 
expensive for both the Committee staff 
and grape handlers. 

Therefore, at its January 15, 2004, 
meeting and as further clarified at the 
Committee’s February 5, 2004, meeting, 

the Committee unanimously 
recommended and USDA subsequently 
approved establishing § 925.160 under 
the order’s rules and regulations. 
Section 925.160 reads as follows: 
‘‘Section 925.160 Reports. When 
requested by the California Desert Grape 
Administrative Committee, each shipper 
who ships grapes, shall furnish an end-
of-season grape shipment report 
(CDGAC–3) to the Committee no later 
than 10 days after the last day of 
shipment for the season or such later 
time as the Committee deems 
appropriate. Such reports shall show the 
reporting period (the date of the 
handler’s first shipment and the date of 
the handler’s last shipment), the name 
and other identification of the shipper 
and grower, the invoice number, 
shipping date, varietal name, shipment 
destination (city and state), and the 
number of lugs shipped (pounds).’’

The end-of-season reporting 
requirements recommended by the 
Committee and subsequently approved 
by the USDA are similar to those now 
required by the California Table Grape 
Commission (Commission). The 
Commission administers a State of 
California research and promotion 
program for grapes produced in 
California. Because the Commission is 
prohibited from sharing confidential 
handler information, the Committee 
recommended that an end-of-season 
grape shipment report be developed for 
Committee use. Shipment data currently 
compiled by handlers for the 
Commission will be able to be attached 
to the newly developed Committee form 
to meet the Committee’s shipment 
information needs. Thus, handlers will 
not be duplicating their efforts and both 
agencies will receive necessary 
shipment data for program activities. 
The Committee estimates that 20 grape 
handlers will be affected by this action 
with a total annual industry burden of 
approximately 10 hours (20 handlers × 
30 minutes = 10 hours). 

The Committee believes that handler 
costs will continue to be reduced 
because the preparation and submission 
of the end-of-season grape shipment 
report to the Committee is expected to 
be less costly and time consuming than 
yearly audits. Prior to issuance of the 
interim final rule, the 20 grape handlers 
regulated under the order paid 
approximately $5,283 and expended 
approximately 126 man-hours annually 
for the yearly audits. Approximately 1⁄3 
of the handler audits will continue to be 
conducted by the Committee for order 
compliance purposes each year. 
Therefore, the Committee continues to 
estimate that an annual savings of 
$3,698 and 88 man-hours for handlers 
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will be realized through the use of the 
end-of-season shipment reports. 

Additionally, this rule is expected to 
continue to affect the reduction in the 
number of hours of Committee staff time 
and administrative costs incurred by the 
Committee in conducting handler 
audits. Prior to issuance of the interim 
final rule, the Committee, in conducting 
audits of all industry handlers, annually 
spent about $3,600 and about 300 man-
hours. If only one-third of the handlers 
are audited each year, the Committee 
expects to save about $2,400 and about 
200 hours of Committee time. Thus, 
actual Committee costs using the new 
shipment form should be about $1,200 
and 100 man-hours. 

The Committee discussed alternatives 
to this change, including requiring 
handlers to submit the end-of-season 
grape shipment report 5 days after the 
end of the season. The Committee 
rejected the 5-day requirement, as they 
believe handlers need at least 10 days to 
complete end-of-season handler 
activities. Additionally, the Committee 
considered not establishing an end-of-
season grape shipment report, but 
concluded, as previously mentioned, 
that adding an end-of-season grape 
shipment reporting requirement will 
significantly reduce handler costs, as 
submission of this report will be less 
costly and less time consuming than 
yearly handler audits. The Committee 
vote was unanimous with nine in favor, 
zero opposed, and zero abstained. This 
rule is in the interest of handlers and 
producers. These revisions do not 
impact the grape import regulation. 

Further, the Committee’s meetings 
were widely publicized throughout the 
grape industry and all interested 
persons were invited to attend the 
meetings and participate in the 
Committee’s deliberations. Like all 
Committee meetings, the January 15, 
2004, and February 5, 2004, meetings 
were public meetings and all entities, 
both large and small, were able to 
express their views on these issues. 

An interim final rule concerning this 
action was published in the Federal 
Register on April 22, 2004. Copies of the 
rule were mailed, e-mailed or faxed by 
the Committee staff to all Committee 
members and grape handlers. In 
addition, the rule was made available 
through the Internet by the Office of the 
Federal Register and USDA. That rule 
provided for a 60-day comment period 
which ended June 21, 2004. No 
comments were received.

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 

compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

As previously mentioned, this rule 
continues to impose some additional 
reporting and recordkeeping on both 
small and large grape handlers. This 
action continues to require one new 
Committee form. The information 
collection requirements are discussed 
below. As with all Federal marketing 
order programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. In addition, USDA has 
not identified any relevant Federal rules 
that duplicate, overlap or conflict with 
this rule. 

Paperwork Reduction Act 
In accordance with the Paperwork 

Reduction Act of 1995 (44 U.S.C. 
chapter 35), this notice announces that 
AMS has requested and obtained 
emergency approval from the Office of 
Management and Budget (OMB) for a 
new information collection request for 
Marketing Order No. 925, regulating the 
handling of grapes grown in a 
designated area of Southeastern 
California. This emergency approval 
was assigned OMB No. 0581–0220. The 
emergency request was necessary 
because insufficient time was available 
to follow normal clearance channels. 
Upon final approval by OMB, this 
collection will be merged with the forms 
currently approved for use under OMB 
No. 0581–0189 ‘‘Generic OMB Fruit 
Crops.’’

Title: Grapes Grown in a Designated 
Area of Southeastern California; 
Marketing Order No. 925. 

OMB Number: 0581–0220. 
Type of Request: New collection. 
Abstract: These information 

collection requirements are essential to 
carry out the intent of the Act, to 
provide the respondents the type of 
service they request, and to administer 
the California Desert Grape marketing 
order program, which has been 
operating since 1980. 

On January 15, 2004, the Committee 
unanimously recommended and the 
USDA subsequently approved the 
establishment of § 925.160 under the 
order’s rules and regulations, as further 
clarified by the Committee at its 
February 5, 2004, meeting. Section 
925.160 requires handlers to furnish an 
end-of-season grape shipment report 
(CDGAC–3) to the Committee staff no 
later than 10 days after the last day of 
shipment for the season, or such later 
time, as the Committee deems 
appropriate. Any handler who ships 

grapes during the season will be 
required to report total shipments, and 
related information, to the Committee. 
The information requirements created 
by this action will be reported using one 
new Committee form, and by attaching 
shipment information required under 
the State of California research and 
promotion program to that form. The 
new reporting requirement assists the 
Committee in obtaining accurate 
shipment data for assessment billing 
and for the next season’s marketing 
decisions. 

The information collected will be 
used only by authorized representatives 
of the USDA, including AMS, Fruit and 
Vegetable Programs’ regional and 
headquarters’ staff, and authorized 
Committee employees. Authorized 
Committee employees are the primary 
users of the information and AMS is the 
secondary user. 

The request for approval of the new 
information collection under the order 
is as follows: 

End of Season Shipment Report, 
CDGAC Form No. 3

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average 30 minutes per 
response.

Respondents: Persons who ship 
California grapes from a designated area 
of Southeastern California. 

Estimated Number of Respondents: 
20. 

Estimated Number of Responses per 
Respondent: 1. 

Estimated Total Annual Burden on 
Respondents: 10 hours. 

No comments were submitted on this 
information collection. As mentioned 
before, because there was insufficient 
time for a normal clearance procedure 
and prompt implementation was 
needed, AMS has obtained emergency 
approval from OMB for the use of this 
form for the 2004 regulation period, 
which began April 2004. Upon final 
approval by OMB, this collection will be 
merged with the forms currently 
approved for use under OMB No. 0581–
0189 ‘‘Generic OMB Fruit Crops.’’

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that 
finalizing the interim final rule, without 
change, as published in the Federal 
Register (69 FR 21689, April 22, 2004) 
will tend to effectuate the declared 
policy of the Act.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements and 
orders, Reporting and recordkeeping 
requirements.
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PART 925—GRAPES GROWN IN A 
DESIGNATED AREA OF 
SOUTHEASTERN CALIFORNIA

� Accordingly, the interim final rule 
amending 7 CFR part 925 which was 
published at 69 FR 21689 on April 22, 
2004, is adopted as a final rule without 
change.

Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18609 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 956

[Docket No. FV04–956–1 FIR] 

Sweet Onions Grown in the Walla 
Walla Valley of Southeast Washington 
and Northeast Oregon; Establishment 
of Special Purpose Shipping 
Regulations and Modification of 
Reporting Requirements

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: The Department of 
Agriculture (USDA) is adopting, as a 
final rule, without change, an interim 
final rule that established procedures to 
allow the grading, packing, or storing of 
Walla Walla sweet onions outside the 
production area established under the 
Walla Walla sweet onion marketing 
order, and modified handler reporting 
requirements. The marketing order 
regulates the handling of sweet onions 
grown in the Walla Walla Valley of 
Southeast Washington and Northeast 
Oregon and is administered locally by 
the Walla Walla Sweet Onion Marketing 
Committee (Committee). Allowing sweet 
onion market preparation to occur 
outside the production area increases 
the marketing options for Walla Walla 
sweet onions and may reduce marketing 
costs. Modification of the reporting 
requirements contributes to the efficient 
operation of the program and enhances 
compliance with the special purpose 
shipment procedures established in this 
rule.
EFFECTIVE DATE: September 15, 2004.
FOR FURTHER INFORMATION CONTACT: 
Barry Broadbent, Marketing Specialist, 
Northwest Marketing Field Office, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1220 SW., Third Avenue, 

Suite 385, Portland, Oregon 97204–
2807; Telephone: (503) 326–2724; Fax: 
(503) 326–7440; or e-mail: 
Barry.Broadbent@usda.gov; or George 
Kelhart, Technical Advisor, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; 
Telephone: (202) 720–2491; Fax: (202) 
720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; Telephone (202) 720–
2491; Fax: (202) 720–8938; or e-mail: 
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 956, both as amended (7 
CFR part 956), regulating the handling 
of Walla Walla sweet onions grown in 
Southeast Washington and Northeast 
Oregon, hereinafter referred to as the 
‘‘order.’’ The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601–674), 
hereinafter referred to as the ‘‘Act.’’

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the USDA a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review the USDA’s ruling on the 
petition, provided an action is filed not 
later than 20 days after the date of the 
entry of the ruling.

Minimum grade, size, maturity, 
container, and pack requirements are 
authorized under the order, but 
currently only container markings are 
regulated. This rule continues in effect 
the implementation of procedures and 
safeguard requirements that allow 
grading, packing, or storing of Walla 
Walla sweet onions outside the 
production area, but within the States of 
Oregon and Washington. Persons 
desiring to ship, as well as those 
desiring to receive Walla Walla sweet 
onions for grading, packing, or storing 
outside the production area must apply 
and report to the Committee on forms 
provided by the Committee. This rule 
also continues in effect the additional 
requirement that handlers must submit 
a preseason registration form as well as 
provide additional information on the 
handler’s shipment statement. 

Section 956.63 of the order provides 
authority for the USDA to issue special 
regulations to facilitate the shipping of 
Walla Walla sweet onions for grading, 
packing, or storing outside the 
production area. Further, § 956.66 
provides authority for the establishment 
of such safeguards as may be necessary 
to ensure that Walla Walla sweet onions 
are shipped for the purpose so 
authorized. Reporting requirements are 
authorized in § 956.80. 

The Committee met on December 8, 
2003, and unanimously recommended 
the establishment of procedures and 
safeguard requirements to allow the 
grading, packing, or storing of Walla 
Walla sweet onions outside the 
production area. At that meeting, the 
Committee also unanimously 
recommended expanding the current 
handler reporting requirements to 
include a preseason registration form. 
The Committee met again on February 
10, 2004, and made a unanimous 
recommendation to broaden the scope 
of the handler shipment statement to 
include a listing of producers whose 
product was handled and the quantity 
handled for each producer. Committee 
members believe that this rule will: (1) 
Allow shippers to use grading, packing, 
or storing facilities that will be most 
beneficial to their individual 
circumstances; (2) contribute to the 
efficient operation of the program by 
improving Committee information; and 
(3) enhance compliance with the 
provisions of the order. 

The grading, packing, and storing 
costs associated with preparing Walla 
Walla sweet onions for market may vary 
between onion packing facilities inside 
and outside the production area. There 
may also be differences in the type and 
variety of packaging options, the 
transportation alternatives available, or 
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the level of services offered by 
individual onion packing facilities 
inside and outside the production area. 
This rule allows shippers of Walla 
Walla sweet onions the flexibility to 
pack and ship product from the most 
advantageous facility available, 
regardless of where in Oregon or 
Washington that facility is located.

Some examples of situations in which 
this rule benefits the industry are: (1) A 
packer outside the area of production is 
experimenting with modified 
atmosphere packaging that increases the 
shelf life of sweet onions; (2) a Walla 
Walla sweet onion producer is part 
owner of a packing facility located 
outside the area of production and 
wishes to pack and store sweet onions 
in that facility; (3) a packing facility 
outside the area of production can offer 
rail service for shipping and a rail siding 
is not available within the production 
area; and (4) a fresh produce marketing 
company that has a packing facility 
outside the area of production desires to 
begin packing and shipping Walla Walla 
sweet onions. 

The Committee believes that the 
regulations established under the order 
create orderly marketing, are good for 
consumers, encourage repeat purchases, 
and ultimately improve returns to 
producers. Therefore, the Committee 
recommended the establishment of 
safeguards to ensure that all Walla 
Walla sweet onions graded, packed, or 
stored outside the production area are 
ultimately subject to the requirements 
established under the order. 

Persons desiring to ship or receive 
Walla Walla sweet onions for grading, 
packing, or storing outside the 
production area must apply to the 
Committee on a Shippers/Receivers 
Application for Certificate of Privilege, 
(SRACP) Form No. 3. Applicants must 
complete and submit a SRACP form 
each year prior to shipping or receiving 
Walla Walla sweet onions for grading, 
packing, or storing outside the 
production area. Information collected 
on the application includes the 
company name, contact name, address, 
contact telephone numbers, signature of 
the shipper or receiver, date, and such 
other information as the Committee may 
require. Applicants must agree to 
furnish reports on shipments of sweet 
onions made under the Certificate of 
Privilege and must certify that all 
shipments of production area onions for 
grading, packing, or storing outside the 
production area will be made in 
accordance with order provisions. 
Those parties acting as receivers under 
the Certificate of Privilege must further 
agree to forward all assessments due on 
sweet onions handled to the Committee 

office. If approved, the Committee 
manager will sign the application, 
assign a Certificate of Privilege number 
for tracking purposes, and return a copy 
of the application to the applicant. If 
denied, the applicant will be notified in 
writing of the reasons for denial and 
have an opportunity to appeal the 
Committee’s decision. 

After the Committee approves the 
applications of both the shipper and the 
receiver, Walla Walla sweet onions may 
be shipped out of the production area 
for grading, packing, or storing. When 
the parties conclude shipping or 
receiving, both the shipper and receiver 
must submit to the Committee a Special 
Purpose Shipment Report, (SPSR) Form 
No. 4. Information collected on the 
SPSR includes the Certificate of 
Privilege number as assigned by the 
Committee, company name, contact 
name, address, contact telephone 
numbers, names of the individuals or 
companies shipped to or received from, 
the total quantities of onions shipped or 
received in 50-pound equivalents, the 
signature of the shipper or receiver, 
date, and such other information as the 
Committee may require. 

The SPSR, as well as any assessments 
due, must be submitted to the 
Committee no later than 30 days after 
the date of the last shipment or receipt 
of Walla Walla sweet onions under the 
Certificate of Privilege. The SPSR also 
reiterates that it is the receiver of sweet 
onions shipped under the Certificate of 
Privilege that is responsible for payment 
of the administrative assessment. 
Shippers and receivers will only be 
required to submit one (1) of these 
reports annually. 

This rule also continues in effect 
increased handler-reporting 
requirements by requiring the 
submission of a Walla Walla Sweet 
Onion Handler Registration Form, 
(Registration) Form No. 2, and by 
expanding the scope of the information 
required on the existing Handler’s 
Statement of Walla Walla Sweet Onion 
Shipments, (Form No. 1; Form FV–141) 
(Statement). Each year prior to the 
shipping season, but in no case later 
than May 31, all persons desiring to 
handle Walla Walla sweet onions during 
the forthcoming season must complete a 
Registration form and submit it to the 
Committee. Information collected on 
this form includes: Company name, 
contact name, signature, date, addresses, 
and contact telephone numbers; brands 
or labels to be marketed; estimated acres 
of production to be packed; and such 
other information as the Committee may 
require. 

The previous Statement, which was 
submitted to the Committee at the end 

of each shipping season, required 
handlers to report the quantity of Walla 
Walla sweet onions handled during the 
season. This action continues in effect 
the expansion of the information 
collected on the Statement to include 
reporting the quantity of Walla Walla 
sweet onions handled on behalf of each 
producer. Information collected on the 
Registration and modified Statement 
forms will greatly enhance order 
compliance by allowing the Committee 
to compare the collected data with 
information from other sources for 
corroboration. This will ultimately 
assist the Committee in monitoring 
onion shipments and in the collection of 
assessments. For example, acreage and 
production information voluntarily 
provided by producers will be 
reconciled with similar information 
collected from handlers to help ensure 
that all assessable sweet onion 
shipments have been properly reported 
and that assessments have been 
correctly collected.

This information collection is 
important to the Committee in light of 
the regulation relaxation that allows the 
grading, packing, or storing of Walla 
Walla sweet onions outside the 
production area. The Committee 
believes that enhancing the scope of the 
reporting requirements is the best way 
to maintain oversight of the special 
purpose shipment procedures as 
modified herein. In addition to 
enhancing the Committee’s compliance 
efforts, the collection of handler profile 
information such as addresses and 
contact numbers will also be useful to 
the Committee for maintaining contact 
with handlers throughout the season. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 28 handlers 
of Walla Walla sweet onions subject to 
regulation under the order and 
approximately 37 Walla Walla sweet 
onion producers in the regulated area. 
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Small agricultural service firms are 
defined by the Small Business 
Administration (SBA) (13 CFR 121.201) 
as those having annual receipts of less 
than $5,000,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000. 

The Committee estimates that in 2003, 
674,038 50-pound containers of Walla 
Walla sweet onions were marketed at an 
average FOB price of about $11.50 per 
container. The total industry value at 
shipping point was approximately 
$7,751,437, leaving an average annual 
gross receipt per handler of $276,837. 
Thus, a majority of handlers and 
producers of Walla Walla sweet onions 
may be classified as small entities. 

Committee meetings are widely 
publicized in advance of the meetings 
and are held in a location central to the 
production area. The meetings are open 
to all industry members and other 
interested persons who are encouraged 
to participate in the deliberations and 
voice their opinions on topics under 
discussion. Thus, Committee 
recommendations can be considered 
representative of small business 
interests in the industry. 

This rule continues the 
implementation of procedures that 
allow persons to ship or receive Walla 
Walla sweet onions outside the area of 
production for grading, packing, or 
storing purposes. Persons desiring to do 
so must first apply to the Committee. 
The applicants must certify that all 
Walla Walla sweet onions graded, 
packed, or stored outside the production 
area will meet any minimum grade, size, 
maturity, container, pack, or inspection 
requirements established under the 
order. Previously, only container, 
assessment, and reporting requirements 
were implemented under the order. 
After the Committee completes its 
review of the application and 
determines that everything is in order, 
applicants will be granted a Certificate 
of Privilege authorizing them to ship or 
receive Walla Walla sweet onions 
outside the production area for market 
preparation. At the end of the shipping 
season, both the shipper and receiver 
must submit reports to the Committee 
regarding the quantity of Walla Walla 
sweet onions handled under Certificate 
of Privilege. The authority for this 
action is provided in §§ 956.63 and 
956.66. 

In addition, this rule continues in 
effect the expansion of the handler 
reporting requirements by adding a 
preseason handler registration form and 
expanding the scope of information 
required on the handler’s shipment 
report. These changes provide the 
Committee with more comprehensive 

handler information that improves 
handler compliance and enhances 
safeguards already in place. The 
additional information gathered from 
the new mandatory report complements 
the modification to the current reporting 
requirements and contributes to greater 
efficiency in the operation of the 
program. The improved safeguards and 
oversight afforded the Committee with 
these reporting requirement changes are 
essential in maintaining compliance 
with procedures for market preparation 
outside the production area. The 
authority for this action is provided in 
§ 956.80. 

Regarding the impact of this action on 
affected entities, this rule imposes 
minimal additional costs. The 
Committee estimates that about 10 
persons may desire to ship or receive 
Walla Walla sweet onions for grading, 
packing, or storing outside the 
production area during each marketing 
year. Such shippers and receivers must 
complete a Shippers/Receivers 
Application for Certificate of Privilege, 
(Form No. 3) and submit it to the 
Committee for approval each year prior 
to shipping or receiving any Walla 
Walla sweet onions for grading, packing, 
or storing outside the production area. 
Once the Committee has approved the 
application, the parties will be free to 
handle sweet onions for market 
preparation out of the production area.

After Walla Walla sweet onions have 
been handled pursuant to the Certificate 
of Privilege, both the shipper and 
receiver must submit a Special Purpose 
Shipment Report (Form No. 4), to the 
Committee no later than 30 days after 
the date of the last shipment or receipt 
of onions. The Committee estimates that 
10 shippers and receivers will each be 
obligated to submit one (1) of these 
reports annually. The annual industry 
burden associated with the information 
collection on both forms is estimated to 
total approximately 3.6 hours. 

The addition of a preseason 
registration form and the expansion of 
the existing reporting requirements for 
all Walla Walla sweet onion handlers 
also imposes minimal additional costs 
on the industry. Persons desiring to 
handle Walla Walla sweet onions must 
complete and submit a Walla Walla 
Sweet Onion Handler Registration Form 
(Form No. 2), prior to May 31 of each 
year. Handlers of sweet onions must 
also submit a Handler’s Statement of 
Walla Walla Sweet Onion Shipments 
(Form No. 1; Form FV–141) that is more 
detailed than the one previously used. 
The Committee estimates that 28 
handlers are affected, with a total 
annual industry burden of 

approximately 25.76 hours for both 
forms. 

The Committee considered one 
alternative to the part of this proposal 
that allows Walla Walla sweet onions to 
be graded, packed, or stored out of the 
area. The alternative was to prohibit any 
grading, packing, or storing of Walla 
Walla sweet onions outside the 
production area. The Committee felt 
that this alternative would have limited 
the flexibility of shippers in making 
marketing decisions related to the 
grading, packing, or storing of Walla 
Walla sweet onions and it was therefore 
rejected. Allowing the shipment of 
Walla Walla sweet onions outside the 
production area for grading, packing, or 
storing is a relaxation of order 
requirements and any costs related to 
additional reporting is outweighed by 
the benefits of allowing such shipments. 

The alternatives that the Committee 
discussed with regard to increasing 
handler reporting requirements were: (1) 
Maintain the status quo and make no 
changes in the reporting requirements; 
and (2) make the submission of the 
registration form and producer 
information on the shipment statement 
voluntary instead of mandatory. Both of 
these options were rejected as not 
sufficiently addressing the need for 
better handler information. Enhanced 
information collection will help 
improve the Committee’s ability to 
ensure industry compliance with the 
order. This is especially important in 
light of the relaxation changes in the 
order regulations allowing grading, 
packing, or storing outside the 
production area. 

This rule continues to impose an 
additional reporting and recordkeeping 
burden on persons who ship or receive 
Walla Walla sweet onions for grading, 
packing, or storing outside the 
production area. This action requires 
three new Committee forms and 
modification of a previous form. In 
accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the information collection 
requirements on these three new 
Committee forms and the modification 
of the previous form were approved by 
the Office of Management and Budget 
(OMB) under OMB Control No. 0581–
0221 on April 13, 2004. 

As with all Federal marketing order 
programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. In addition, as noted in 
the initial regulatory flexibility analysis, 
USDA has not identified any relevant 
Federal rules that duplicate, overlap or 
conflict with this rule. 
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The Committee’s meetings were 
widely publicized throughout the sweet 
onion industry and all interested 
persons were invited to attend the 
meetings and participate in Committee 
deliberations on all issues. Like all 
Committee meetings, the December 8, 
2003, and the February 10, 2004, 
meetings were public meetings and all 
entities, both large and small, were able 
to express their views. 

An interim final rule concerning this 
action was published in the Federal 
Register on April 26, 2004 (69 FR 
22377). Copies of the rule were mailed 
by the Committee’s staff to all 
Committee members and Walla Walla 
sweet onion handlers. In addition, the 
rule was made available through the 
Internet by the Office of the Federal 
Register and the USDA. That rule 
provided a 60-day comment period 
which ended June 25, 2004. No 
comments were received. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that 
finalizing the interim final rule, without 
change, as published in the Federal 
Register (69 FR 22377, April 26, 2004) 
will tend to effectuate the declared 
policy of the Act.

List of Subjects in 7 CFR Part 956

Marketing agreements, Onions, 
Reporting and recordkeeping 
requirements.

PART 956—SWEET ONIONS GROWN 
IN THE WALLA WALLA VALLEY OF 
SOUTHEAST WASHINGTON AND 
NORTHEAST OREGON

� Accordingly, the interim final rule 
amending 7 CFR part 956 which was 
published at 69 FR 22377 on April 26, 
2004, is adopted as a final rule without 
change.

Dated: August 10, 2004. 

A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18612 Filed 8–13–04; 8:45 am] 

BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 989

[Docket No. FV04–989–1 FIR] 

Raisins Produced From Grapes Grown 
in California; Final Free and Reserve 
Percentages for 2003–04 Crop Natural 
(Sun-Dried) Seedless Raisins

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: The Department of 
Agriculture (USDA) is adopting, as a 
final rule, without change, an interim 
final rule that established final volume 
regulation percentages for 2003–04 crop 
Natural (sun-dried) Seedless (NS) 
raisins covered under the Federal 
marketing order for California raisins 
(order). The order regulates the handling 
of raisins produced from grapes grown 
in California and is locally administered 
by the Raisin Administrative Committee 
(Committee). The volume regulation 
percentages are 70 percent free and 30 
percent reserve. The percentages are 
intended to help stabilize raisin 
supplies and prices, and strengthen 
market conditions.
EFFECTIVE DATE: Effective September 15, 
2004. The volume regulation 
percentages apply to acquisitions of NS 
raisins from the 2003–04 crop until the 
reserve raisins from that crop are 
disposed of under the order.
FOR FURTHER INFORMATION CONTACT: 
Maureen T. Pello, Senior Marketing 
Specialist, California Marketing Field 
Office, Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 2202 Monterey Street, 
suite 102B, Fresno, California 93721; 
telephone: (559) 487–5901, Fax: (559) 
487–5906; or George Kelhart, Technical 
Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; telephone: 
(202) 720–2491, Fax: (202) 720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 989 (7 CFR part 989), 

both as amended, regulating the 
handling of raisins produced from 
grapes grown in California, hereinafter 
referred to as the ‘‘order.’’ The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601–674), hereinafter 
referred to as the ‘‘Act.’’

USDA is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the order provisions now 
in effect, final free and reserve 
percentages may be established for 
raisins acquired by handlers during the 
crop year. This rule continues to 
establish final free and reserve 
percentages for NS raisins for the 2003–
04 crop year, which began August 1, 
2003, and ends July 31, 2004. This rule 
will not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule continues in effect final 
volume regulation percentages for 2003–
04 crop NS raisins covered under the 
order. The volume regulation 
percentages are 70 percent free and 30 
percent reserve, and were established 
through an interim final rule published 
on April 22, 2004 (69 FR 21695). Free 
tonnage raisins may be sold by handlers 
to any market. Reserve raisins must be 
held in a pool for the account of the 
Committee and are disposed of through 
various programs authorized under the 
order. For example, reserve raisins may 
be sold by the Committee to handlers for 
free use or to replace part of the free 
tonnage raisins they exported; used in 
diversion programs; carried over as a 
hedge against a short crop; or disposed 
of in other outlets not competitive with 
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those for free tonnage raisins, such as 
government purchase, distilleries, or 
animal feed. 

The volume regulation percentages 
are intended to help stabilize raisin 
supplies and prices, and strengthen 
market conditions. The Committee 
unanimously recommended final 
percentages on February 12, 2004.

Computation of Trade Demands 
Section 989.54 of the order prescribes 

procedures and time frames to be 
followed in establishing volume 
regulation. This includes methodology 
used to calculate percentages. Pursuant 
to § 989.54(a) of the order, the 
Committee met on August 14, 2003, to 
review shipment and inventory data, 
and other matters relating to the 
supplies of raisins of all varietal types. 
The Committee computed a trade 
demand for each varietal type for which 
a free tonnage percentage might be 
recommended. Trade demand is 
computed using a formula specified in 
the order and, for each varietal type, is 
equal to 90 percent of the prior year’s 
shipments of free tonnage and reserve 
tonnage raisins sold for free use into all 
market outlets, adjusted by subtracting 
the carryin on August 1 of the current 
crop year, and adding the desirable 
carryout at the end of that crop year. As 
specified in § 989.154(a), the desirable 
carryout for NS raisins shall equal the 
total shipments of free tonnage during 
August and September for each of the 
past 5 crop years, converted to a natural 
condition basis, dropping the high and 
low figures, and dividing the remaining 
sum by three, or 60,000 natural 
condition tons, whichever is higher. For 
all other varietal types, the desirable 
carryout shall equal the total shipments 
of free tonnage during August, 
September and one-half of October for 
each of the past 5 crop years, converted 
to a natural condition basis, dropping 
the high and low figures, and dividing 
the remaining sum by three. 

At its August 2003 meeting, the 
Committee computed and announced 
the 2003–04 trade demand for NS 
raisins at 210,933 tons. The August 
trade demand, however, did not account 
for Oleate Seedless raisins (Oleates). 
Beginning with the 2003–04 crop year, 
the NS varietal type was modified to 
include Oleates (68 FR 42943; July 21, 
2003). Prior to that time, Oleates were 
a separate varietal type. The Oleate and 
NS trade demands were calculated 
separately. Then the two individual 
trade demand figures were added 
together to obtain a combined trade 
demand reflecting the new combined 
varietal type. The Committee establishes 
a 500-ton minimum trade demand for 

any varietal type for which the 
computed trade demand is zero or less. 
The computed trade demand for Oleates 
was less than zero, so the Committee 
established the trade demand for 
Oleates at 500 tons. At USDA’s request, 
the Committee met on September 9, 
2003, and recomputed the combined NS 
trade demand to account for Oleates at 
211,493 tons (210,933 plus 500).

COMPUTED TRADE DEMANDS (NATURAL 
CONDITION TONS) 

NS raisins 

Prior year’s shipments ................ 297,176
Multiplied by 90 percent ............. 0.90
Equals adjusted base ................. 267,458
Minus carryin inventory .............. 116,465
Plus desirable carryout ............... 60,000
Equals computed trade demand 210,993
Plus Oleate minimum trade de-

mand tons ............................... 500

Equals revised trade demand .... 211,493

Computation of Preliminary Volume 
Regulation Percentages 

Section 989.54(b) of the order requires 
that the Committee announce, on or 
before October 5, preliminary crop 
estimates and determine whether 
volume regulation is warranted for the 
varietal types for which it computed a 
trade demand. That section allows the 
Committee to extend the October 5 date 
up to 5 business days if warranted by a 
late crop. 

The Committee met on October 2, 
2003, and announced a preliminary 
crop estimate for NS raisins of 276,931 
tons, which is about 20 percent lower 
than the 10-year average of 348,419 
tons. NS raisins are the major varietal 
type of California raisin. Adding the 
carryin inventory of 116,465 tons, plus 
the 276,931-ton crop estimate resulted 
in a total available supply of 393,396 
tons, which was significantly higher 
(186 percent) than the 211,493-ton trade 
demand. Thus, the Committee 
determined that volume regulation for 
NS raisins was warranted. The 
Committee announced preliminary free 
and reserve percentages for NS raisins, 
which released 85 percent of the 
computed trade demand since the field 
price (price paid by handlers to 
producers for their free tonnage raisins) 
had been established. The preliminary 
percentages were 65 percent free and 35 
percent reserve. 

In addition, preliminary percentages 
were announced for Other Seedless 
raisins. It was ultimately determined 
that volume regulation was only 
warranted for NS raisins. As in past 

seasons, the Committee submitted its 
marketing policy to USDA for review. 

Computation of Final Volume 
Regulation Percentages 

Pursuant to § 989.54(c), at its February 
12, 2004, meeting, the Committee 
announced interim percentages for NS 
raisins to release slightly less than the 
full trade demand. Based on a revised 
NS crop estimate of 304,072 tons (up 
from the October estimate of 276,931 
tons), interim percentages for NS raisins 
were announced at 69.75 percent free 
and 30.25 percent reserve. 

Pursuant to § 989.54(d), the 
Committee also recommended final 
percentages at its February 2004 
meeting to release the full trade demand 
for NS raisins. Final percentages were 
recommended at 70 percent free and 30 
percent reserve. The Committee’s 
calculations to arrive at final 
percentages for NS raisins are shown in 
the table below:

FINAL VOLUME REGULATION PERCENT-
AGES (NATURAL CONDITION TONS) 

NS raisins 

Trade demand ............................ 211,493
Divided by crop estimate ............ 304,072
Equals free percentage .............. 70
100 minus free percentage 

equals reserve percentage ..... 30

In addition, USDA’s ‘‘Guidelines for 
Fruit, Vegetable, and Specialty Crop 
Marketing Orders’’ (Guidelines) specify 
that 110 percent of recent years’ sales 
should be made available to primary 
markets each season for marketing 
orders utilizing reserve pool authority. 
This goal was met for NS raisins by the 
establishment of final percentages, 
which released almost 100 percent of 
the trade demand, and offers of 
additional reserve raisins for sale to 
handlers for free pursuant to § 989.54(g) 
(‘‘10 plus 10 offers’’), and § 989.67(j) of 
the order.

As specified in § 989.54(g), the 10 
plus 10 offers are two offers of reserve 
pool raisins, which are made available 
to handlers during each season. For 
each such offer, a quantity of reserve 
raisins equal to 10 percent of the prior 
year’s shipments is made available for 
free use. Handlers may sell their 10 plus 
10 raisins to any market. 

For NS raisins, the first 10 plus 10 
offer was made in February 2004, and 
the second offer was made in April 
2004. A total of 61,026 tons was made 
available to raisin handlers through 
these offers, and all of the raisins were 
purchased. Adding the total figure of 
61,026 tons of 10 plus 10 raisins to the
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207,638 tons of free tonnage raisins 
acquired by handlers from producers 
through the week ending June 19, 2004, 
plus 129,345 tons of 2002–03 carryin NS 
and Oleate inventory, equates to 
398,009 tons of natural condition 
raisins, or 373,117 tons of packed 
raisins, that are available to handlers for 
free use or primary markets. This is 
almost 130 percent of the quantity of NS 
raisins shipped during the 2002–03 crop 
year (305,133 natural condition tons or 
286,260 packed tons). (Oleates were 
included in this computation because, 
as previously stated, Oleates were 
combined with the NS varietal type 
beginning with the 2003–04 crop year.) 

In addition to the 10 plus 10 offers, 
§ 989.67(j) of the order provides 
authority for sales of reserve raisins to 
handlers under certain conditions such 
as a national emergency, crop failure, 
change in economic or marketing 
conditions, inadequate carryover, or if 
free tonnage shipments in the current 
crop year exceed shipments of a 
comparable period of the prior crop 
year. Such reserve raisins may be sold 
by handlers to any market. When 
implemented, the additional offers of 
reserve raisins make even more raisins 
available to primary markets, which is 
consistent with USDA’s Guidelines. 

The Committee plans to offer 5,714 
tons of 2002–03 NS reserve raisins for 
sale to handlers for free use pursuant to 
§ 989.67(j). Free tonnage deliveries as of 
June 19, 2004, were 207,638 tons, which 
is 3,855 tons below the 211,493-ton 
trade demand. Offering 3,855 tons of 
reserve raisins for sale to handlers for 
free use would allow the industry to 
make available the full 211,493-ton 
trade demand. Free tonnage shipments 
from August 2003 through May 2004 are 
1,859 tons greater than free tonnage 
shipments during the same period last 
year. Adding the 1,859 tons to the 3,855 
tons equates to a total of 5,714 tons of 
reserve being offered to handlers for free 
use under § 989.67(j) of the order.

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 

small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 20 handlers 
of California raisins who are subject to 
regulation under the order and 
approximately 4,500 raisin producers in 
the regulated area. Small agricultural 
service firms are defined by the Small 
Business Administration (13 CFR 
121.201) as those having annual receipts 
of less than $5,000,000, and small 
agricultural producers are defined as 
those having annual receipts of less than 
$750,000. Thirteen of the 20 handlers 
subject to regulation have annual sales 
estimated to be at least $5,000,000, and 
the remaining 7 handlers have sales less 
than $5,000,000. No more than 7 
handlers, and a majority of producers, of 
California raisins may be classified as 
small entities. 

Since 1949, the California raisin 
industry has operated under a Federal 
marketing order. The order contains 
authority to, among other things, limit 
the portion of a given year’s crop that 
can be marketed freely in any outlet by 
raisin handlers. This volume control 
mechanism is used to stabilize supplies 
and prices and strengthen market 
conditions. 

Pursuant to § 989.54(d) of the order, 
this rule continues in effect final 
volume regulation percentages for 2003–
04 crop NS raisins. The volume 
regulation percentages are 70 percent 
free and 30 percent reserve. Free 
tonnage raisins may be sold by handlers 
to any market. Reserve raisins must be 
held in a pool for the account of the 
Committee and are disposed of through 
certain programs authorized under the 
order. 

Volume regulation is warranted this 
season for NS raisins because 
acquisitions of 296,625 tons through the 
week ending June 19, 2004, combined 
with the carryin inventory of 129,345 
tons, results in a total available supply 
of 425,970 tons, which is about 200 
percent higher than the 211,493-ton 
trade demand. (Oleate inventory was 
included in this computation because, 
as previously stated, Oleates were 
combined with the NS varietal type 
beginning with the 2003–04 crop year.) 

The current volume regulation 
procedures have helped the industry 
address its marketing problems by 
keeping supplies in balance with 
domestic and export market needs, and 
strengthening market conditions. The 
current volume regulation procedures 
fully supply the domestic and export 
markets, provide for market expansion, 
and help reduce the burden of 
oversupplies in the domestic market. 

Raisin grapes are a perennial crop, so 
production in any year is dependent 
upon plantings made in earlier years. 
The sun-drying method of producing 
raisins involves considerable risk 
because of variable weather patterns. 

Even though the product and the 
industry are viewed as mature, the 
industry has experienced considerable 
change over the last several decades. 
Before the 1975–76 crop year, more than 
50 percent of the raisins were packed 
and sold directly to consumers. Now, 
over 60 percent of raisins are sold in 
bulk. This means that raisins are now 
sold to consumers mostly as an 
ingredient in another product such as 
cereal and baked goods. In addition, for 
a few years in the early 1970’s, over 50 
percent of the raisin grapes were sold to 
the wine market for crushing. Since 
then, the percent of raisin-variety grapes 
sold to the wine industry has decreased. 

California’s grapes are classified into 
three groups—table grapes, wine grapes, 
and raisin-variety grapes. Raisin-variety 
grapes are the most versatile of the three 
types. They can be marketed as fresh 
grapes, crushed for juice in the 
production of wine or juice concentrate, 
or dried into raisins. Annual 
fluctuations in the fresh grape, wine, 
and concentrate markets, as well as 
weather-related factors, cause 
fluctuations in raisin supply. This type 
of situation introduces a certain amount 
of variability into the raisin market. 
Although the size of the crop for raisin-
variety grapes may be known, the 
amount dried for raisins depends on the 
demand for crushing. This makes the 
marketing of raisins a more difficult 
task. These supply fluctuations can 
result in producer price instability and 
disorderly market conditions. 

Volume regulation is helpful to the 
raisin industry because it lessens the 
impact of such fluctuations and 
contributes to orderly marketing. For 
example, producer prices for NS raisins 
remained fairly steady from the 1993–94 
through the 1997–98 seasons, although 
production varied. As shown in the 
table below, during those years, 
production varied from a low of 272,063 
tons in 1996–97 to a high of 387,007 
tons in 1993–94, or about 42 percent. 
According to Committee data, the total 
producer return per ton during those 
years, which includes proceeds from 
both free tonnage plus reserve pool 
raisins, has varied from a low of $904.60 
in 1993–94 to a high of $1,049 in 1996–
97, or 16 percent. Total producer prices 
for the 1998–99 and 1999–2000 seasons 
increased significantly due to back-to-
back short crops during those years. 
Producer prices dropped dramatically 
for the last three seasons due to record-
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size production, large carry-in 
inventories, and stagnant demand.

NATURAL SEEDLESS PRODUCER PRICES 

Crop year Deliveries (natural 
condition tons) 

Producer prices
(per ton)($) 

2002–03 ................................................................................................................................................... 388,010 1394.85
2001–02 ................................................................................................................................................... 377,328 650.94
2000–01 ................................................................................................................................................... 432,616 603.36
1999–2000 ............................................................................................................................................... 299,910 1,211.25
1998–99 ................................................................................................................................................... 240,469 21,290.00
1997–98 ................................................................................................................................................... 382,448 946.52
1996–97 ................................................................................................................................................... 272,063 1,049.20
1995–96 ................................................................................................................................................... 325,911 1,007.19
1994–95 ................................................................................................................................................... 378,427 928.27
1993–94 ................................................................................................................................................... 387,007 904.60

1 Return-to-date, reserve pool still open. 
2 No volume regulation. 

There are essentially two broad 
markets for raisins—domestic and 
export. In recent years, both export and 
domestic shipments have been 
decreasing. Domestic shipments 
decreased from a high of 204,805 
packed tons during the 1990–91 crop 
year to a low of 156,325 packed tons in 
1999–2000. In addition, exports 
decreased from 114,576 packed tons in 
1991–92 to a low of 91,600 packed tons 
in the 1999–2000 crop year. 

In addition, the per capita 
consumption of raisins has declined 
from 2.07 pounds in 1988 to 1.48 
pounds in 2002. This decrease is 
consistent with the decrease in the per 
capita consumption of dried fruits in 
general, which is due to the increasing 
availability of most types of fresh fruit 
throughout the year. 

While the overall demand for raisins 
has been decreasing (as reflected in the 
decline in commercial shipments), 
production has been increasing. 
Deliveries of NS dried raisins from 
producers to handlers reached an all-
time high of 432,616 tons in the 2000–
01 crop year. This large crop was 
preceded by two short crop years; 
deliveries were 240,469 tons in 1998–99 
and 299,910 tons in 1999–2000. 
Deliveries for the 2000–01 crop year 
soared to a record level because of 
increased bearing acreage and yields. 
Deliveries for the 2001–02 crop year 
were 377,328 tons, and deliveries for the 
2002–03 crop year were 388,010 tons. 
Deliveries through the week ending June 
19, 2004, of the current crop year were 
at 296,625 tons. Three crop years of high 
production and a large 2001–02 carryin 
inventory have contributed to the 
industry’s burdensome supply of 
raisins. 

The order permits the industry to 
exercise supply control provisions, 
which allow for the establishment of 

free and reserve percentages, and 
establishment of a reserve pool. One of 
the primary purposes of establishing 
free and reserve percentages is to 
equilibrate supply and demand. If raisin 
markets are over-supplied with product, 
producer prices will decline. 

Raisins are generally marketed at 
relatively lower price levels in the more 
elastic export market than in the more 
inelastic domestic market. This results 
in a larger volume of raisins being 
marketed and enhances producer 
returns. In addition, this system allows 
the U.S. raisin industry to be more 
competitive in export markets. 

To assess the impact that volume 
control has on the prices producers 
receive for their product, an 
econometric model has been 
constructed. The model developed is for 
the purpose of estimating nominal 
prices under a number of scenarios 
using the volume control authority 
under the Federal marketing order. The 
price producers receive for the harvest 
and delivery of their crop is largely 
determined by the level of production 
and the volume of carryin inventories. 
The Federal marketing order permits the 
industry to exercise supply control 
provisions, which allow for the 
establishment of reserve and free 
percentages for primary markets, and a 
reserve pool. The establishment of 
reserve percentages impacts the 
production that is marketed in the 
primary markets. 

The reserve percentage limits what 
handlers can market as free tonnage. 
Assuming the 30 percent reserve limits 
the total free tonnage to 207,638 natural 
condition tons (.70 × 296,625 tons 
delivered through June 19, 2004) and 
carryin is 129,345 natural condition 
tons, and purchases from reserve total 
66,740 natural condition tons (which 
includes reserve raisins released 

through both 10 plus 10 offers plus the 
offer under § 989.67(j)), then the total 
free supply is estimated at 403,723 
natural condition tons. The econometric 
model estimates prices to be $63 per ton 
higher than under an unregulated 
scenario. This price increase is 
beneficial to all producers regardless of 
size and enhances producers’ total 
revenues in comparison to no volume 
control. Establishing a reserve allows 
the industry to help stabilize supplies in 
both domestic and export markets, 
while improving returns to producers.

Free and reserve percentages are 
established by varietal type, and usually 
in years when the supply exceeds the 
trade demand by a large enough margin 
that the Committee believes volume 
regulation is necessary to maintain 
market stability. Accordingly, in 
assessing whether to apply volume 
regulation or, as an alternative, not to 
apply such regulation, it has been 
determined that volume regulation is 
warranted this season for only one of 
the nine raisin varietal types defined 
under the order. 

The free and reserve percentages 
established by this rule release the full 
trade demand and apply uniformly to 
all handlers in the industry, regardless 
of size. For NS raisins, with the 
exception of the 1998–99 crop year, 
small and large raisin producers and 
handlers have been operating under 
volume regulation percentages every 
year since 1983–84. There are no known 
additional costs incurred by small 
handlers that are not incurred by large 
handlers. While the level of benefits of 
this rulemaking are difficult to quantify, 
the stabilizing effects of volume 
regulation impact small and large 
handlers positively by helping them 
maintain and expand markets even 
though raisin supplies fluctuate widely 
from season to season. Likewise, price 
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stability positively impacts small and 
large producers by allowing them to 
better anticipate the revenues their 
raisins will generate. 

There are some reporting, 
recordkeeping and other compliance 
requirements under the order. The 
reporting and recordkeeping burdens 
are necessary for compliance purposes 
and for developing statistical data for 
maintenance of the program. The 
requirements are the same as those 
applied in past seasons. Thus, this 
action imposes no additional reporting 
or recordkeeping burdens on either 
small or large handlers. The forms 
require information which is readily 
available from handler records and 
which can be provided without data 
processing equipment or trained 
statistical staff. The information 
collection and recordkeeping 
requirements have been previously 
approved by the Office of Management 
and Budget (OMB) under OMB Control 
No. 0581–0178. As with other similar 
marketing order programs, reports and 
forms are periodically studied to reduce 
or eliminate duplicate information 
collection burdens by industry and 
public sector agencies. In addition, 
USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

Further, Committee and 
subcommittee meetings are widely 
publicized in advance and are held in 
a location central to the production area. 
The meetings are open to all industry 
members, including small business 
entities, and other interested persons 
who are encouraged to participate in the 
deliberations and voice their opinions 
on topics under discussion. 

An interim final rule concerning this 
action was published in the Federal 
Register on April 22, 2004 (69 FR 
21695). Copies of the rule were mailed 
to all Committee members and 
alternates, the Raisin Bargaining 
Association, handlers, and dehydrators. 
In addition, the rule was made available 
through the Internet by the Office of the 
Federal Register and USDA. That rule 
provided for a 60-day comment period 
that ended on June 21, 2004. No 
comments were received. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
material presented, including the 
information and recommendation 

submitted by the Committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements, 
Raisins, Reporting and recordkeeping 
requirements.

PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

Accordingly, the interim final rule 
amending 7 CFR part 989 which was 
published at 69 FR 21695 on April 22, 
2004, is adopted as a final rule without 
change.

Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18613 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency 

12 CFR Part 5

[Docket No. 04–20] 

RIN 1557–AC11

Fundamental Change in Asset 
Composition of a Bank

AGENCY: Office of the Comptroller of the 
Currency, Treasury.
ACTION: Final rule.

SUMMARY: The Office of the Comptroller 
of the Currency (OCC) is amending its 
regulations to require a national bank to 
obtain the approval of the OCC before 
changing the composition of all, or 
substantially all, of its assets (1) through 
sales or other dispositions, or (2) after 
having sold or disposed of all, or 
substantially all, of its assets, through 
subsequent purchases or other 
acquisitions or other expansions of its 
operations. The final rule provides that, 
in the second case, the OCC will apply, 
among other factors, the same factors as 
it applies to the establishment of a de 
novo bank. This new approval 
requirement will enable the OCC to 
better assess the bank’s compliance with 
applicable law and whether the 
proposed change comports with safe 
and sound banking practices.
DATES: Effective Date: October 1, 2004.
FOR FURTHER INFORMATION CONTACT: For 
questions concerning the final rule, 

contact Heidi M. Thomas, Special 
Counsel, Legislative and Regulatory 
Activities, at (202) 874–5090; Richard 
Cleva, Senior Counsel, Bank Activities 
and Structure Division, at (202) 874–
5300; or Jan Kalmus, NBE/Licensing 
Expert, Licensing Activities, at (202) 
874–5060, 250 E Street, SW., 
Washington, DC 20219.
SUPPLEMENTARY INFORMATION: 

I. Introduction 
The OCC’s current regulations at 12 

CFR part 5 do not require the approval 
of the OCC before a national bank 
substantially changes the composition 
of its assets through sale or other 
disposition, nor do they require prior 
OCC review or approval before a 
national bank charter becomes a 
‘‘stripped’’ or ‘‘dormant’’ bank charter. 
Likewise, our regulations do not address 
a dormant national bank’s increase in 
asset size through purchases or 
acquisitions to engage again in the 
business of banking. On January 7, 2004, 
we proposed to add to our regulations 
a prior approval requirement for these 
fundamental changes in a bank’s asset 
composition in order to address the 
supervisory concerns raised by these 
types of transactions. See 69 FR 892 
(Jan. 7, 2004). 

As described in the preamble to the 
proposed rule, these concerns may 
include increased operations risk, 
increased concentration risk (especially 
where asset composition changes as a 
result of divestiture), and the ability of 
bank management to implement the 
new strategy successfully. In addition, a 
dormant bank being revived may 
propose to engage in activities that 
significantly deviate or are a change 
from the bank’s original business plan 
or operations. If ill conceived, poorly 
planned, or inadequately executed, 
these new activities can expose the bank 
to imprudent levels of risk, with the 
potential for adverse consequences for 
the bank’s financial condition and, in 
the extreme situation, for its viability. 
Even entry into lines of business that are 
traditional for national banks may 
present elevated levels of risk to a 
particular bank if the bank expands 
substantially or too quickly from a 
dormant status, misjudges its markets, 
or fails to ensure that bank management 
and internal control systems keep pace 
with the change. The preamble to the 
proposal also noted that concerns raised 
by the acquisition of a dormant bank by 
a third party necessitates the need for 
the OCC to thoroughly review the nature 
of the services and products that might 
be initiated by an acquiring entity. 

For the reasons discussed in this 
preamble, we are adopting in final form 
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a rule that is substantially the same as 
the proposal with a few modifications 
described later in this preamble 
discussion. 

II. Description of the Proposed Rule 
We proposed to add a new § 5.53 to 

subpart D of 12 CFR part 5 to require a 
national bank to obtain the OCC’s prior 
written approval before undertaking 
either of two types of fundamental 
changes in the composition of the 
bank’s assets: (1) Changing the 
composition of all, or substantially all, 
of its assets through sales or other 
dispositions, or (2) after having sold or 
disposed of all, or substantially all, of its 
assets, subsequently purchasing or 
otherwise acquiring assets. Proposed 
§ 5.53(d) specified that this approval 
requirement would not apply to a 
change in composition of all, or 
substantially all, of a bank’s assets if the 
bank undertakes the change in response 
to direction from the OCC (e.g., in an 
enforcement action pursuant to 12 
U.S.C. 1818) or pursuant to a statute or 
regulation that requires OCC review or 
approval (e.g., a voluntary liquidation 
pursuant to 12 U.S.C. 181 and 12 CFR 
5.48). 

The proposed rule stated that, in 
reviewing applications filed under 
§ 5.53, we would consider the purpose 
of the transaction, its impact on the 
safety and soundness of the bank, and 
any effect on the bank’s customers. It 
further stated that we may deny the 
application if the transaction would 
have a negative effect in any such 
respect.

This proposed rule also provided that 
if a national bank has sold or otherwise 
disposed of its assets in a transaction 
requiring approval pursuant to proposed 
§ 5.53, our review of any subsequent 
change in asset composition through 
purchase or other acquisition would 
include, in addition to the forgoing 
factors, the factors governing the 
organization of a de novo bank under 12 
CFR 5.20. 

Finally, the proposed rule made a 
conforming change to § 5.20 to provide 
that any use of the term ‘‘operating 
plan’’ or ‘‘operating plans’’ would be 
changed to ‘‘business plan or operating 
plan’’ or ‘‘business plans or operating 
plans,’’ as appropriate. As explained in 
the preamble, current § 5.20 only uses 
the term ‘‘operating plan’’ when 
referring to the document that describes 
a national bank’s management goals, 
earnings objectives, and lines of 
business. However, the banking 
industry more commonly uses the term 
‘‘business plan’’ to refer to this 
document. The term ‘‘business plan’’ 
also typically is used by the OCC and 

the other Federal banking agencies in 
policy statements, applications, and 
internal documents. The OCC proposed 
this change to eliminate any confusion 
about whether a substantive difference 
between the two terms is intended. No 
such difference was intended, and the 
two terms may be used interchangeably. 

III. Discussion of Comments 
The OCC received four comments on 

the proposed rule. Two comments were 
submitted by trade associations, one by 
a national bank, and one by an 
individual. One commenter, a trade 
association, supported the proposal in 
full, with no recommended changes. 
Specifically, this commenter stated that 
recent examples of troubled banks that 
have markedly changed their business 
operations make this rule appropriate. 
Furthermore, this commenter noted that 
because extremely large shifts in the 
composition of a bank’s assets may be 
made rapidly in today’s market, the 
OCC should review management control 
and capability issues before such 
changes take place, rather than at the 
next examination. Finally, this 
commenter stated that because such an 
asset change occurs rarely, the rule 
should not pose significant new burdens 
on community or other national banks. 

Another commenter proposed a 
technical drafting amendment. The two 
remaining commenters raised a number 
of issues with the proposed rule, which 
we address in the following discussion. 

Scope of Applicability of Proposed 
Rule. One commenter, a national bank, 
suggested that large banks, their 
domestic operating subsidiaries, and 
their foreign subsidiaries should be 
exempt from the proposed rule. It stated 
that a formal application process was 
unnecessary because these large 
institutions are supervised by resident 
OCC examiners who are familiar with 
the bank’s operations and management. 
Therefore, they concluded, a large bank 
could not undertake a fundamental 
change in the composition of assets 
without the full knowledge, and 
approval, of OCC staff. 

We have declined to make this 
change. While, as the commenter 
observes, our large bank resident 
examiners are very familiar with the 
operations and management of the 
banks they supervise, the types of 
fundamental changes covered by this 
rule also have legal and policy 
implications that warrant an 
interdisciplinary review by other OCC 
staff, as well as input from the 
supervisory staff with immediate 
responsibility for the bank. The formal 
application process prescribed by this 
final rule provides the OCC with the 

best opportunity both to review the 
safety and soundness of the transaction 
and to assess the bank’s compliance 
with applicable law. This is consistent 
with our current rules, which similarly 
do not exempt large banks from other 
types of application requirements.

This same commenter requested 
clarification about how the new 
approval requirement would apply 
when there are multiple national bank 
charters within a single bank holding 
company structure. We note in response 
that the final rule applies to each 
individual national bank, whether or 
not the bank is part of a holding 
company. Therefore, a separate 
application is required of each bank in 
a holding company structure that 
proposes to change its asset composition 
in one of the ways covered by the final 
rule. 

In addition, this commenter requested 
that the final rule exclude the sales of 
assets under asset securitization 
programs where the selling bank 
continues to have contractual 
obligations with respect to the 
securitization, such as acting as servicer 
of the loans involved. The commenter 
indicated that securitization strategies 
and activities do not represent a 
fundamental change in banking 
activities. We decline to exempt all asset 
securitizations from the scope of the 
final rule because we believe there may 
be certain scenarios where 
securitization transactions would fall 
under this application requirement. For 
example, we believe that a stripped 
charter subject to the new approval 
requirement would result where a bank 
proposes to make a one-time transfer of 
all, or substantially all, of its assets into 
a trust for securitization purposes while 
retaining only the business of servicing 
the loans. If, on the other hand, a bank 
is in the ongoing business of originating 
loans and securitizing them in order to 
fund new originations, and it does fund 
those new originations so that it 
continually is replenishing the assets it 
has securitized, then we agree that the 
ongoing securitization activity does not 
subject the bank to the requirements of 
the final rule. This distinction between 
securitizations that are part of a bank’s 
ordinary and ongoing business and 
those that are not is consistent with the 
description of what constitutes a 
‘‘dormant bank’’ that appears later in 
this preamble discussion. We have 
amended the final rule to clarify the 
application of this requirement to 
securitizations. 

Another commenter, a trade 
association, asked us to explain how the 
new rule would apply in cases covered 
by the OCC’s Significant Deviation 
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1 See OCC’s Significant Deviation Policy, as 
posted as a supplemental policy document to the 
Charters Booklet of the Comptroller’s Licensing 
Manual, http://www.occ.treas.gov/corpbook/forms/
SigDevPolicy8–03.pdf.

2 12 U.S.C. 1817(j). See also 12 CFR 5.50 (OCC 
regulation implementing the CBCA).

3 12 CFR 5.2(a).
4 Procedural information that is not included in 

part 5 is provided in the ‘‘General Policies and 
Procedures’’ booklet of the Comptroller’s Licensing 
Manual, which contains sections that address the 
expansion and contraction of activities. This 
booklet is available on the OCC’s Web site at http:/
/www.occ.treas.gov/corpbook/group1/public/pdf/
gpp.pdf.

5 See, e.g., 12 CFR 5.26(e)(6) (fiduciary powers), 
5.36(f) (other equity investments), and 5.37(d)(4) 
(investment in bank premises).

6 The Comptroller’s Licensing Manual is available 
at http://www.occ.treas.gov/corpapps/
corpapplic.htm.

Policy. 1 The OCC imposes the 
‘‘significant deviation condition’’ on 
certain charter and conversion 
applications. Under this condition, a 
bank must provide the OCC at least 60 
days’ prior written notice of its intent to 
significantly deviate or change from its 
business plan or operations and must 
obtain the OCC’s written determination 
of no objection before the bank engages 
in any significant deviation or change 
from its business plan or operations. 
The significant deviation condition 
expressly states that ‘‘[i]f such deviation 
is the subject of an application filed 
with the OCC, the OCC does not require 
any further notice to the supervisory 
office.’’ Therefore, as a general matter, a 
bank that is covered both by § 5.53 and 
by the condition imposed pursuant to 
the Significant Deviation Policy only 
would need to file an application under 
§ 5.53.

This same commenter thought that it 
was redundant, and therefore 
unnecessary; to apply the new approval 
requirement to transactions that also 
would require a notice under the 
Change in Bank Control Act (CBCA).2 
However, the CBCA requires the 
purchaser of the bank, and not the bank 
itself, to file a notice with the OCC. 
Furthermore, the statutory factors that 
the OCC considers in deciding whether 
to disapprove a CBCA notice are 
different and more limited than those 
we will consider in reviewing an 
application under the final rule.

The CBCA factors include 
considerations such as the effect of the 
proposed acquisition on competition; 
the financial condition, competence, 
experience, and integrity of the 
proposed acquirers; the competence, 
experience, and integrity of the 
proposed managers of the bank; and the 
effect of the transaction on the Federal 
deposit insurance funds. Like the 
proposal, this final rule provides that, in 
reviewing a bank’s application to make 
a fundamental change in its asset 
composition, the OCC will consider the 
purpose of the transaction, the safety 
and soundness of the bank, and any 
effect on the bank’s customers. None of 
these considerations is specifically 
captured by the CBCA factors. 
Accordingly, the application required 
by new § 5.53 is not redundant of the 
CBCA notice, and we decline to make 
an exception in the final rule for 

transactions involving a change in bank 
control. 

Application Process. A trade 
association commenter requested that 
the final rule provide guidance on the 
specific application process of proposed 
§ 5.53, and asked whether and how the 
public notice and comment provision in 
part 5 applies to applications under the 
proposed rule. The procedural rules in 
subpart A of part 5, Rules of General 
Applicability, generally govern all 
application requirements in part 5 
‘‘unless otherwise stated.’’ 3 Among 
other things, subpart A provides for a 
public notice and comment process, 
and, as part of that process, permits 
‘‘any person’’ to submit a written 
request for a hearing.4

Part 5 states that the public notice and 
comment procedures and the 
opportunity for a hearing do not apply 
to most filings pertaining to a change in 
a national bank’s activities.5 The issues 
presented by such filings typically 
concern the safety and soundness of, or 
the legal authority for, the proposed 
activity. Since the application 
requirement imposed by this final rule 
similarly pertains to a change in a 
bank’s activities in certain 
circumstances, and since the principal 
issues presented are likely to be safety 
and soundness or legal issues, we 
conclude that the public procedures 
otherwise required by part 5 are not 
necessary in connection with all 
applications under § 5.53. We recognize, 
however, that they may be appropriate 
in particular cases. Accordingly, the 
final rule provides that those procedures 
do not apply unless the OCC determines 
otherwise due to the significance or 
novelty of the issues raised by a 
particular application.

However, we note that a change in 
composition of assets subject to § 5.53 
may be part of a bank’s implementation 
of a new business strategy that subjects 
the bank to other filing requirements 
that require public procedures (such as 
the branch closure notice requirement 
found in 12 U.S.C. 1831r–1). Nothing in 
this final rule excepts or excuses the 
bank from compliance with public 
procedures imposed in connection with 
those other filing requirements. 

This same commenter also requested 
that expedited procedures be available 
for an ‘‘eligible bank,’’ i.e., a bank that 
is well capitalized, well managed, and 
that has a satisfactory or better CRA 
rating, as they are under OCC rules for 
applications and notices covering other 
changes to activities and operations. 
The OCC does not agree that an 
expedited process is warranted for these 
types of applications. By definition, the 
changes covered by § 5.53 constitute a 
fundamental shift in activities and 
operations that may have serious safety 
and soundness implications unique to 
each bank that proposes these changes. 
The OCC’s evaluation of such a 
significant departure from the bank’s 
existing activities and operations 
requires an evaluation that does not 
lend itself to the type of expedited 
consideration available in the other 
types of filings to which the commenter 
refers. Accordingly, we decline to 
accept the commenter’s suggestion. 
However, we expect that, at most, only 
a few banks a year would be subject to 
this requirement, and that it will 
therefore not have a broad or 
burdensome effect on the national 
banking system as a whole.

The final rule does not prescribe time 
frames or other procedural details with 
respect to the applications covered by 
§ 5.53, which are matters typically 
addressed in the Comptroller’s 
Licensing Manual.6 We expect the 
procedures governing this new 
application requirement would be 
generally consistent with those that we 
use for the processing of other, similar 
types of applications.

Definition of ‘‘all, or substantially all’’ 
of assets. The proposed rule applied the 
prior approval requirement when a 
national bank changes the composition 
of ‘‘all, or substantially all,’’ of its assets, 
or, after having sold or disposed of all, 
or substantially all, of its assets, 
subsequently purchases or acquires new 
assets. One commenter asked that we 
quantify the phrase ‘‘substantially all’’ 
by establishing that the ‘‘sales or other 
dispositions’’ must affect at least 95% of 
the bank’s assets. We decline to make 
this change because a bright-line 
standard could encourage the 
structuring of asset dispositions or 
acquisitions with a view toward 
avoiding the requirements of § 5.53. The 
approach taken in the final rule also is 
consistent with our rules implementing 
the Bank Merger Act (BMA), 12 U.S.C. 
1828(c)(2), where we similarly use and 
apply the phrase ‘‘all, or substantially 
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7 See 12 CFR 5.33(d). See also the Change in Bank 
Control Booklet of the Comptroller’s Licensing 
Manual, http://www.occ.treas.gov/corpbook/
group3/public/pdf/cbca.pdf.

8 One commenter suggested that we remove this 
paragraph, noting that it repeats information 
already provided at the beginning of part 5. We 
have not adopted this suggestion because the 
placement of this authority paragraph within § 5.53 
is consistent with the structure of other sections 
contained in part 5, and assists the reader in 
determining exactly where our authority for this 
new application requirement is found. 9 See 12 U.S.C. 1828(c)(2); 12 CFR 5.33.

all’’ of the assets without relying on a 
bright-line, quantitative definition.7

Definition of ‘‘dormant bank’’. In the 
proposal, we described a bank that has 
divested all, or substantially all, of its 
assets as a ‘‘dormant bank.’’ One 
commenter suggested that we define 
this term. By ‘‘dormant bank,’’ we mean 
a bank that is no longer engaged in core 
banking activities other than on a de 
minimis basis. This definition includes, 
for example, a bank that has 
significantly reduced its activities and 
services or that has contracted out 
significant portions of its operations to 
third-party service providers, other than 
in the ordinary course of the bank’s 
ongoing business. This same definition 
applies to the references to a ‘‘stripped 
charter’’ in the preamble. We have not 
included this definition in the text of 
the regulation, since the term is not 
used there, but we will include this 
clarification in future revisions to the 
Comptroller’s Licensing Manual that 
discuss the requirements of § 5.53. 

Conforming change to the term 
‘‘operating plan’’. We received no 
comments on the proposed rule’s 
conforming change to § 5.20 that 
provides that any use of the term 
‘‘operating plan’’ will be changed to 
‘‘business plan or operating plan’’. 
Therefore, we adopt this change as 
proposed. 

IV. Description of the Final Rule 

Authority 
New § 5.53(a) sets out the OCC’s 

authority for adopting this regulation.8

Scope 
Section 5.53(b) describes the scope of 

applicability of the regulation. We have 
moved to this Scope provision the 
statement (which appeared in the 
proposal at § 5.53(d)) that this approval 
requirement does not apply to a change 
in asset composition that the bank 
undertakes in response to direction from 
the OCC (e.g., in an enforcement action 
pursuant to 12 U.S.C. 1818). 

The proposal also excepted from the 
§ 5.53 approval requirement changes in 
asset composition undertaken pursuant 
to a statute or regulation that requires 
prior OCC review or approval. The 

proposal cited voluntary liquidations 
undertaken pursuant to 12 U.S.C. 181 
and 12 CFR 5.48 as an example 
illustrating when this exception would 
apply. For the following reasons, we 
have removed this language and 
substituted a narrower exception that 
clarifies when the final rule applies to 
voluntary liquidations. 

First, the proposal would have 
exempted stripped charters that are part 
of a BMA transaction 9 from the 
application requirement of § 5.53. BMA 
transactions are the ones that most 
commonly present the situation where a 
bank changes asset composition 
pursuant to a statute or regulation that 
requires OCC review or approval. 
However, the BMA process focuses on 
acquiring entities and does not address 
the concerns that may arise when the 
target bank is a stripped or dormant 
charter. Because the acquisition of a 
dormant bank charter in a BMA 
transaction likely will result in the 
revival of business in the dormant 
charter, the transaction presents the 
same concerns that support adoption of 
the final rule. Accordingly, we have 
determined that they are appropriately 
covered by new § 5.53.

Second, we have clarified the 
application of the new approval 
requirement to voluntary liquidations 
by adding an express exemption for a 
bank that changes its asset composition 
as part of a voluntary liquidation 
pursuant to 12 U.S.C. 181 and 182 and 
12 CFR 5.48, but only if the liquidating 
bank has stipulated in its notice of 
liquidation to the OCC that its 
liquidation will be completed, the bank 
dissolved, and its charter returned to the 
OCC within one year of the date it filed 
this notice, unless the OCC extends the 
time period. This change eliminates the 
§ 5.53 application process for those 
voluntary liquidations that will not 
result in a dormant bank charter of 
indefinite duration, while retaining OCC 
review for those liquidations that are 
most likely to pose safety and 
soundness concerns. 

Thus, we have concluded that the 
most common transactions involving a 
stripped or dormant bank charter should 
be subject to the § 5.53 application 
requirement because they are likely to 
present the concerns that have 
prompted this rulemaking. So do 
voluntary liquidations, unless it is clear 
that the liquidating bank will give up its 
charter by a date certain. We think it is 
unlikely that changes in asset 
composition will be undertaken 
pursuant to statutes or regulations other 
than the BMA (and our implementing 

regulation) or the voluntary liquidation 
statute (and our implementing 
regulation). Accordingly, we have 
determined that it is unnecessary to 
retain the exemption as originally 
proposed. 

For reasons described in our 
discussion of the comments, we have 
also changed this scope provision to 
clarify that the new application 
requirement does not apply to a change 
in composition of assets that is part of 
a bank’s ordinary and ongoing business 
of originating and securitizing loans. 

Application Requirement 
Section 5.53(c) contains the new 

application requirement. It requires a 
national bank to obtain the OCC’s prior 
written approval before changing the 
composition of all, or substantially all, 
of its assets: (1) Through sales or other 
dispositions, or (2) after having sold or 
disposed of all, or substantially all, of its 
assets, through subsequent purchases or 
other acquisitions or other expansions 
of its operations. 

The final rule adds the reference to 
‘‘other expansions’’ of a national bank’s 
operations. The proposal provided that 
a national bank with a dormant charter 
must file an application and obtain the 
prior written approval of the OCC 
‘‘before changing the composition of all, 
or substantially all, of its assets, through 
subsequent purchases or other 
acquisitions.’’ This language could have 
been misread to cover only acquisitions 
of assets from third parties. We intended 
the word ‘‘acquisitions’’ to be read 
broadly, however. A national bank with 
a dormant charter could restart 
operations by obtaining—‘‘acquiring’’—
assets through any means, including 
generating new assets through the 
bank’s own efforts. For example, we 
intended that a national bank with a 
dormant charter that restarts business by 
first taking new deposits and then using 
those deposits to fund new assets would 
be covered by the application 
requirement in § 5.53. The language in 
the final rule more clearly indicates this 
result. 

Section 5.53(c)(2) provides that when 
reviewing an application filed under 
this section, the OCC will consider the 
purpose of the transaction, its impact on 
the safety and soundness of the bank, 
and any effect on the bank’s customers, 
and that we may deny the application 
if the transaction would have a negative 
effect in any such respect. In addition, 
§ 5.53(c)(2) provides that our review of 
any changes in the asset composition of 
a dormant bank, through purchase or 
other acquisition or other expansions of 
its operations under § 5.53(c)(1)(ii), will 
include, in addition to the foregoing 
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10 See 12 CFR 5.20. When evaluating an 
application to establish a de novo bank, we consider 
whether the proposed bank: (1) Has organizers who 
are familiar with national banking laws and 
regulations; (2) Has competent management, 
including a board of directors, with ability and 
experience relevant to the types of services to be 
provided; (3) Has capital that is sufficient to 
support the projected volume and type of business; 
(4) Can reasonably be expected to achieve and 
maintain profitability; and (5) Will be operated in 
a safe and sound manner. In addition, § 5.20(f) 
provides that we also may consider additional 
factors listed in section 6 of the Federal Deposit 
Insurance Act, 12 U.S.C. 1816, including the risk to 
the Federal deposit insurance fund, and whether 
the proposed bank’s corporate powers are 
consistent with the purposes of the Federal Deposit 
Insurance Act and the National Bank Act (12 U.S.C. 
1 et seq.).

factors, the factors governing the 
organization of a de novo bank under 
§ 5.20.10

As we indicated in the preamble to 
the proposed rule, a national bank that 
has disposed of all or substantially all 
of its assets before the effective date of 
this regulation must comply with the 
prior approval requirement before it 
purchases or otherwise acquires new 
assets or expands its operations after 
this regulation takes effect. We have 
reworded the second sentence in 
§ 5.53(c)(2) slightly to make it clear that 
the applicability of the de novo factors 
for renewed asset activity is unaffected 
by whether the bank had previously 
obtained the OCC’s approval to dispose 
of its assets.

As indicated in the preamble to the 
proposed rule, the reasons for the 
proposed decrease in asset size, future 
plans for the bank charter (including 
any plans for liquidation), future asset 
growth, future plans to market or sell 
the charter, and future business plans, 
as applicable, will be relevant to our 
review of an application to dispose of 
all, or substantially all, of a bank’s 
assets. In addition, depending on the 
circumstances presented in the bank’s 
application, our approval of the bank’s 
disposition of all, or substantially all, of 
its assets will address how long the 
dormant charter may continue, and 
could include a requirement that the 
bank submit a plan of liquidation. 

In reviewing an application in 
connection with an increase in the 
assets of a stripped charter, we also will 
consider the bank’s future business plan 
and whether this plan involves 
activities that significantly deviate from 
the bank’s original business plan or 
operations prior to its stripped status. 
Furthermore, we will consider the 
applicant’s staffing plans, plans for 
oversight of the activity within the bank, 
and accountability to the board of 
directors, along with the applicant’s 
plans to acquire, develop, or modify 

internal control systems adequate to 
monitor the new activity. 

Public Procedures 

Section 5.53(d) provides that the 
public procedures otherwise prescribed 
by subpart A of part 5 do not apply to 
applications filed pursuant to § 5.53, 
unless the OCC determines that some or 
all of those procedures should apply 
because of the significance or novelty of 
the issues presented by a particular 
application. 

Conforming Change in Terminology 

The final rule also makes a 
conforming change to § 5.20 to provide 
that any use of the term ‘‘operating 
plan’’ or ‘‘operating plans’’ will be 
changed to ‘‘business plan or operating 
plan’’ or ‘‘business plans or operating 
plans,’’ as appropriate. 

V. Regulatory Analysis 

A. Regulatory Flexibility Act 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the 
Comptroller of the Currency certifies 
that this final rule will not have a 
significant economic impact on a 
substantial number of small entities. 
This final rule will impose minimum 
burden on only a small number of 
national banks, regardless of asset size. 

B. Unfunded Mandates Reform Act of 
1995

Section 202 of the Unfunded 
Mandates Reform Act of 1995, Pub. L. 
104–4 (Unfunded Mandates Act) 
requires that an agency prepare a 
budgetary impact statement before 
promulgating a rule that includes a 
Federal mandate that may result in 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year. If a budgetary impact 
statement is required, section 205 of the 
Unfunded Mandates Act also requires 
an agency to identify and consider a 
reasonable number of regulatory 
alternatives before promulgating a rule. 
The OCC has determined that this final 
rule will not result in expenditures by 
State, local, or tribal governments or by 
the private sector of $100 million or 
more. Accordingly, the OCC has not 
prepared a budgetary impact statement 
or specifically addressed the regulatory 
alternatives considered. 

C. Executive Order 12866

The Comptroller of the Currency has 
determined that this final rule does not 
constitute a ‘‘significant regulatory 
action’’ for the purposes of Executive 
Order 12866. 

D. Paperwork Reduction Act of 1995

In accordance with the requirements 
of the Paperwork Reduction Act of 1995, 
the OCC may not conduct or sponsor, 
and a respondent is not required to 
respond to, an information collection 
unless it displays a currently valid 
Office of Management and Budget 
(OMB) control number. The information 
collection requirements contained in 
this final rule have been reviewed and 
approved by the OMB under OMB 
Control Number 1557–0014. 

The information collection 
requirements are contained in § 5.53. 
Section 5.53 requires a national bank to 
submit an application to the OCC before 
changing the composition of all, or 
substantially all, of its assets through 
sales or other dispositions or, having 
sold or disposed of all or substantially 
all of its assets, through subsequent 
purchases or other acquisitions. The 
time per response to complete an 
application is estimated to be five hours 
and the number of respondents is 
estimated to be five national banks. The 
OMB approved burden as follows: 

The likely respondents are national 
banks. 

Estimated number of respondents: 5. 
Estimated number of responses: 5. 
Estimated total burden hours per 

response: 5 hours. 
Estimated total annual burden hours: 

25 hours.

List of Subjects in 12 CFR Part 5
Administrative practice and 

procedure, National banks, Reporting 
and recordkeeping requirements.

Authority and Issuance

� For the reasons set forth in the 
preamble, part 5 of chapter I of title 12 
of the Code of Federal Regulations is 
amended as follows:

PART 5—RULES, POLICIES, AND 
PROCEDURES FOR CORPORATE 
ACTIVITIES

� 1. The authority citation for part 5 is 
revised to read as follows:

Authority: 12 U.S.C. 1 et seq., 24a, 24 
(Seventh), 93a, 1818, and 3101 et seq.

§ 5.20 [Amended]

� 2. In § 5.20, revise all references to 
‘‘operating plan’’ or ‘‘operating plans’’ to 
read ‘‘business plan or operating plan’’ or 
‘‘business plans or operating plans,’’ as 
appropriate.
� 3. In Subpart D—Other Changes in 
Activities and Operations, a new § 5.53 
is added to read as follows:

§ 5.53 Change in asset composition. 
(a) Authority. 12 U.S.C. 93a, 1818. 
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(b) Scope. This section requires a 
national bank to obtain the approval of 
the OCC before changing the 
composition of all, or substantially all, 
of its assets through sales or other 
dispositions, or, having sold or disposed 
of all, or substantially all, of its assets, 
through subsequent purchases or other 
acquisitions or other expansions of its 
operations. This section does not apply 
to a change in composition of all, or 
substantially all, of a bank’s assets that 
the bank undertakes in response to 
direction from the OCC (e.g., in an 
enforcement action pursuant to 12 
U.S.C. 1818) or as part of a voluntary 
liquidation pursuant to 12 U.S.C. 181 
and 182 and 12 CFR 5.48, if the 
liquidating bank has stipulated in its 
notice of liquidation to the OCC that its 
liquidation will be completed, the bank 
dissolved and its charter returned to the 
OCC within one year of the date it filed 
this notice, unless the OCC extends the 
time period. This section does not apply 
to changes in asset composition that 
occur as a result of a bank’s ordinary 
and ongoing business of originating and 
securitizing loans. 

(c) Approval requirement. (1) A 
national bank must file an application 
and obtain the prior written approval of 
the OCC before changing the 
composition of all, or substantially all, 
of its assets (i) through sales or other 
dispositions, or, (ii) having sold or 
disposed of all or substantially all of its 
assets, through subsequent purchases or 
other acquisitions or other expansions 
of its operations. 

(2) In determining whether to approve 
an application under paragraph (c)(1) of 
this section, the OCC will consider the 
purpose of the transaction, its impact on 
the safety and soundness of the bank, 
and any effect on the bank’s customers. 
The OCC may deny the application if 
the transaction would have a negative 
effect in any of these respects. The 
OCC’s review of any change in asset 
composition through purchase or other 
acquisition or other expansions of its 
operations under paragraph (c)(1)(ii) of 
this section will include, in addition to 
the foregoing factors, the factors 
governing the organization of a bank 
under § 5.20. 

(d) Exceptions to Rules of General 
Applicability. Sections 5.8, 5.10, and 
5.11 do not apply with respect to 
applications filed pursuant to this 
section. However, if the OCC concludes 
that an application presents significant 
or novel policy, supervisory, or legal 
issues, the OCC may determine that 
some or all of the provisions of §§ 5.8, 
5.10, and 5.11 apply.

Dated: August 4, 2004. 
John D. Hawke, Jr., 
Comptroller of the Currency.
[FR Doc. 04–18681 Filed 8–13–04; 8:45 am] 
BILLING CODE 4810–33–P

FEDERAL RESERVE SYSTEM

12 CFR Part 226

Regulation Z; Docket No. R–1208] 

Truth in Lending

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a 
final rule amending the staff 
commentary that interprets the 
requirements of Regulation Z (Truth in 
Lending). The Board is required to 
adjust annually the dollar amount that 
triggers requirements for certain home 
mortgage loans bearing fees above a 
certain amount. The Home Ownership 
and Equity Protection Act of 1994 sets 
forth rules for home-secured loans in 
which the total points and fees payable 
by the consumer at or before loan 
consummation exceed the greater of 
$400 or 8 percent of the total loan 
amount. In keeping with the statute, the 
Board has annually adjusted the $400 
amount based on the annual percentage 
change reflected in the Consumer Price 
Index that is in effect on June 1. The 
adjusted dollar amount for 2005 is $510.
EFFECTIVE DATE: January 1, 2005.
FOR FURTHER INFORMATION CONTACT: 
Minh-Duc T. Le, Senior Staff Attorney, 
Division of Consumer and Community 
Affairs, Board of Governors of the 
Federal Reserve System, at (202) 452–
3667. For the users of 
Telecommunications Device for the Deaf 
(‘‘TDD’’) only, contact (202) 263–4869.
SUPPLEMENTARY INFORMATION: 

I. Background 

The Truth in Lending Act (TILA; 15 
U.S.C. 1601–1666j) requires creditors to 
disclose credit terms and the cost of 
consumer credit as a dollar amount and 
as an annual percentage rate. The act 
requires additional disclosures for loans 
secured by a consumer’s home, and 
permits consumers to cancel certain 
transactions that involve their principal 
dwelling. TILA is implemented by the 
Board’s Regulation Z (12 CFR part 226). 
The Board’s official staff commentary 
(12 CFR part 226 (Supp. I)) interprets 
the regulation, and provides guidance to 
creditors in applying the regulation to 
specific transactions. 

The Home Ownership and Equity 
Protection Act amendments to TILA 
were enacted in 1994 as part of the 
RiegleCommunity Development and 
Regulatory Improvement Act of 1994, 
Pub. L. 103–325, 108 Stat. 2160. In 
1995, the Board published amendments 
to Regulation Z implementing HOEPA 
(60 FR 15463). These amendments, 
contained in §§ 226.32 and 226.34 of the 
regulation, impose substantive 
limitations and additional disclosure 
requirements on certain closed-end 
home mortgage loans bearing rates or 
fees above a certain percentage or 
amount. As enacted, the statute requires 
creditors to comply with the HOEPA 
rules if the total points and fees payable 
by the consumer at or before loan 
consummation exceed the greater of 
$400 or 8 percent of the total loan 
amount. TILA and Regulation Z provide 
that the $400 figure shall be adjusted 
annually on January 1 by the annual 
percentage change in the Consumer 
Price Index (CPI) that was reported on 
the preceding June 1. (See 15 U.S.C. 
1602(aa)(3) and 12 CFR 226.32(a)(1)(ii)). 
The Board adjusted the $400 amount to 
$499 for the year 2004. 

The Bureau of Labor Statistics 
publishes consumer-based indices 
monthly, but does not ‘‘report’’ a CPI 
change on June 1; adjustments are 
reported in the middle of each month. 
The Board uses the CPI–U index, which 
is based on all urban consumers and 
represents approximately 87 percent of 
the U.S. population, as the index for 
adjusting the $400 dollar figure. The 
adjustment to the CPI–U index reported 
by the Bureau of Labor Statistics on May 
15, 2004, was the CPI–U index ‘‘in 
effect’’ on June 1, and reflects the 
percentage increase from April 2003 to 
April 2004. The adjustment to the $400 
figure below reflects a 2.29 percent 
increase in the CPI–U index for this 
period and is rounded to whole dollars 
for ease of compliance. 

II. Adjustment and Commentary 
Revision 

Effective January 1, 2005, for purposes 
of determining whether a home 
mortgage transaction is covered by 12 
CFR 226.32 (based on the total points 
and fees payable by the consumer at or 
before loan consummation), a loan is 
covered if the points and fees exceed the 
greater of $510 or 8 percent of the total 
loan amount. Comment 32(a)(1)(ii)–2, 
which lists the adjustments for each 
year, is amended to reflect the dollar 
adjustment for 2005. Because the timing 
and method of the adjustment is set by 
statute, the Board finds that notice and 
public comment on the change are 
unnecessary. 
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III. Regulatory Flexibility Analysis 

The Board certifies that this 
amendment will not have a substantial 
effect on regulated entities because the 
only change is to raise the threshold for 
transactions requiring HOEPA 
disclosures.

List of Subjects in 12 CFR Part 226

Advertising, Federal Reserve System, 
Mortgages, Reporting and recordkeeping 
requirements, Truth in lending.

� For the reasons set forth in the 
preamble, the Board amends Regulation 
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING 
(REGULATION Z)

� 1. The authority citation for part 226 
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604 
and 1637(c)(5).

� 2. In Supplement I to Part 226, under 
Section 226.32—Requirements for 
Certain Closed-End Home Mortgages, 
under Paragraph 32(a)(1)(ii), paragraph 
2.x. is added.

SUPPLEMENT I TO PART 226—
OFFICIAL STAFF INTERPRETATIONS

* * * * *

Subpart E—Special Rules for Certain 
Home Mortgage Transactions

* * * * *

§ 226.32—Requirements for Certain 
Closed-End Home Mortgages 

32(a) Coverage
* * * * *
Paragraph 32(a)(1)(ii)
* * * * *
2. Annual adjustment of $400 amount.
* * * * *

x. For 2005, $510, reflecting a 2. 29 
percent increase in the CPI–U from June 
2003 to June 2004, rounded to the 
nearest whole dollar.
* * * * *

By order of the Board of Governors of the 
Federal Reserve System, acting through the 
Director of the Division of Consumer and 
Community Affairs under delegated 
authority, August 10, 2004. 

Jennifer J. Johnson, 
Secretary of the Board.
[FR Doc. 04–18650 Filed 8–13–04; 8:45 am] 

BILLING CODE 6210–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 97–NM–235–AD; Amendment 
39–12861; AD 2002–16–22] 

RIN 2120–AA64

Airworthiness Directives; Boeing 
Model 727 Series Airplanes Modified in 
Accordance With Supplemental Type 
Certificate SA1767SO or SA1768SO

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: This document corrects an 
error that appeared in airworthiness 
directive (AD) 2002–16–22 that was 
published in the Federal Register on 
August 15, 2002 (67 FR 53434). The 
error resulted in an incorrect reference 
to a supplemental type certificate. This 
AD is applicable to certain Boeing 
Model 727 series airplanes that have 
been converted from a passenger- to a 
cargo-carrying (‘‘freighter’’) 
configuration. This AD requires, among 
other actions, installation of a fail-safe 
hinge, redesigned main deck cargo door 
warning and power control systems, and 
9g crash barrier.
DATES: Effective September 19, 2002.
FOR FURTHER INFORMATION CONTACT: M. 
Hassan Amani, Aerospace Engineer, 
Airframe Branch, ACE–117A, FAA, 
Atlanta Aircraft Certification Office, 
One Crown Center, 1895 Phoenix 
Boulevard, suite 450, Atlanta, Georgia 
30349; telephone (770) 703–6080; fax 
(770) 703–6097.
SUPPLEMENTARY INFORMATION: 
Airworthiness Directive (AD) 2002–16–
22, amendment 39–12861, applicable to 
certain Boeing Model 727 series 
airplanes that have been converted from 
a passenger- to a cargo-carrying 
(‘‘freighter’’) configuration, was 
published in the Federal Register on 
August 15, 2002 (67 FR 53434). That AD 
requires, among other actions, 
installation of a fail-safe hinge, 
redesigned main deck cargo door 
warning and power control systems, and 
9g crash barrier. 

As published, Note 5 of AD 2002–16–
22 states, ‘‘Installation of National 
Aircraft Service, Inc. (NASI), Vent Door 
System STC ST01438CH, is an 
acceptable means of compliance with 
the requirements of paragraph (e) of this 
AD.’’ However, the correct 
supplemental type certificate (STC) is 
ST01270CH, as discussed in paragraph 
13 of ‘‘Main Deck Cargo Door Systems’’ 
in the preamble of the final rule. 

Paragraph 13 also contains an error in 
that it refers to ‘‘Pemco ST01270CH’’ 
rather than ‘‘NASI ST01270CH.’’

Since no other part of the regulatory 
information has been changed, the final 
rule is not being republished in the 
Federal Register

The effective date of this AD remains 
September 19, 2002.

§ 39.13 [Corrected]

� On page 53446, in the second column, 
Note 5 of AD 2002–16–22 is corrected to 
read as follows:
* * * * *

Note 5: Installation of National Aircraft 
Service, Inc. (NASI), Vent Door System STC 
ST01270CH, is an acceptable means of 
compliance with the requirements of 
paragraph (e) of this AD.

* * * * *
Issued in Renton, Washington, on August 

9, 2004. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service.
[FR Doc. 04–18634 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION 
(DOT) 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. FAA–2004–18648; Directorate 
Identifier 2004–NE–26–AD; Amendment 39–
13773; AD 2004–15–03R1] 

RIN 2120–AA64

Airworthiness Directives; General 
Electric Company CF34–3A1 and –3B1 
Series Turbofan Engines

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule; request for 
comments. 

SUMMARY: The FAA is revising an 
existing airworthiness directive (AD) for 
General Electric Company (GE) CF34–
3A1 and –3B1 series turbofan engines 
with certain serial numbers (SNs) of 
stage 5 low pressure turbine (LPT) disks, 
part number (P/N) 6078T92P01, and/or 
certain SNs of stage 6 LPT disks, P/N 
6078T89P01. That AD currently requires 
initial and repetitive visual and eddy 
current inspections of those disks. That 
AD also allows as optional terminating 
action to the repetitive inspections, 
replacement of those SN disks. Also, 
that AD requires replacement of certain 
stage 5 and stage 6 LPT disks. This ad 
requires the same actions. This AD 
results from the discovery that an
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incorrect part number for stage 6 LPT 
disks was published in the existing AD 
and from the need to allow credit for 
actions completed per previous releases 
of Alert Service Bulletin CF34–AL S/B 
72–A0173. We are issuing this AD to 
prevent LCF failure of stage 5 LPT disks 
and stage 6 LPT disks, which could lead 
to uncontained engine failure.
DATES: Effective August 31, 2004. The 
incorporation of certain publications, as 
listed in the regulations, was approved 
previously by the Director of the Federal 
Register as of August 16, 2004 (69 FR 
45562; July 30, 2004). 

We must receive any comments on 
this AD by October 15, 2004.
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

• DOT Docket Web site: Go to
http://dms.dot.gov and follow the 
instructions for sending your comments 
electronically. 

• Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
001. 

• Fax: (202) 493–2251. 
• Hand Delivery: Room PL–401 on 

the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays.

You can get the service information 
identified in this AD from GE Aircraft 
Engines, 1000 Western Avenue, Lynn, 
MA 01910; Attention: CF34 Product 
Support Engineering, Mail Zone: 34017; 
telephone (781) 594–6323; fax (781) 
594–0600. 

You may examine the comments on 
this AD in the AD docket on the Internet 
at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: 
Robert Grant, Aerospace Engineer, 
Engine Certification Office, FAA, Engine 
and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803–5299; telephone (781) 238–7757; 
fax (781) 238–7199.
SUPPLEMENTARY INFORMATION: On July 
20, 2004, the FAA issued AD 2004–15–
03, Amendment 39–13737 (69 FR 
45562; July 30, 2004). That AD requires: 

• Initial and repetitive visual and 
eddy current inspections of certain SN 
stage 5 LPT disks and stage 6 LPT disks. 

• Replacement of the suspect disks as 
optional terminating action to the 
repetitive inspections. 

• Replacement of certain stage 5 LPT 
disks and stage 6 LPT disks. 

That AD was the result of a report of 
a stage 5 LPT disk that failed due to 
cracking from low-cycle-fatigue (LCF) 
during factory testing. That condition, if 
not corrected, could result in 
uncontained engine failure. 

Actions Since AD 2004–15–03 Was 
Issued 

Since that AD was issued, we 
discovered that we published an 
incorrect part number (P/N) of 
6089T89P01 for stage 6 LPT disks. This 
AD revision corrects that P/N to 
6078T89P01. Also, since that AD was 
issued, we determined that credit for 
actions completed per previous releases 
of Alert Service Bulletin CF34–AL S/B 
72–A0173 need to be allowed. This AD 
revision adds a paragraph in the 
compliance section to allow that credit. 

Relevant Service Information 

We have reviewed and approved the 
technical contents of GE Alert Service 
Bulletin No. CF34–AL S/B 72–A0173, 
Revision 3, dated July 20, 2004, that 
lists applicable disks by SN, and 
describes the procedures for performing 
visual and eddy current inspections on 
the applicable stage 5 LPT disks and 
stage 6 LPT disks. 

FAA’s Determination and Requirements 
of This AD 

The unsafe condition described 
previously is likely to exist or develop 
on other GE CF34–3A1 and –3B1 series 
turbofan engines of the same type 
design. We are issuing this AD to 
prevent LCF failure of stage 5 LPT disks 
and stage 6 LPT disks, which could lead 
to uncontained engine failure. This AD 
requires: 

• Initial and repetitive visual and 
eddy current inspections of certain SN 
stage 5 LPT disks and stage 6 LPT disks. 

• Replacement of the suspect disks as 
optional terminating action to the 
repetitive inspections. 

• Replacement of certain stage 5 LPT 
disks and stage 6 LPT disks.

You must use the service information 
described previously to perform the 
actions required by this AD. 

FAA’s Determination of the Effective 
Date 

Since an unsafe condition exists that 
requires the immediate adoption of this 
AD, we have found that notice and 
opportunity for public comment before 
issuing this AD are impracticable, and 
that good cause exists for making this 
amendment effective in less than 30 
days. 

Docket Management System (DMS) 

We have implemented new 
procedures for maintaining AD dockets 
electronically. As of May 17, 2004, we 
posted new AD actions on the DMS and 
assigned a DMS docket number. We 
track each action and assign a 
corresponding Directorate identifier. 
The DMS docket No. is in the form 
‘‘Docket No. FAA–200X–XXXXX.’’ Each 
DMS docket also lists the Directorate 
identifier (‘‘Old Docket Number’’) as a 
cross-reference for searching purposes. 

Comments Invited 

This AD is a final rule that involves 
requirements affecting flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to submit any 
written relevant data, views, or 
arguments regarding this AD. Send your 
comments to an address listed under 
ADDRESSES. Include ‘‘AD Docket No. 
FAA–2004–18648; Directorate Identifier 
2004–NE–26–AD’’ in the subject line of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of the rule that might suggest a 
need to modify it. 

We will post all comments we 
receive, without change, to http://
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this AD. Using the 
search function of the DMS Web site, 
anyone can find and read the comments 
in any of our dockets, including the 
name of the individual who sent the 
comment (or signed the comment on 
behalf of an association, business, labor 
union, etc.). You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (65 FR 19477–78) or you may visit 
http://dms.dot.gov. 

We are reviewing the writing style we 
currently use in regulatory documents. 
We are interested in your comments on 
whether the style of this document is 
clear, and your suggestions to improve 
the clarity of our communications with 
you. You can get more information 
about plain language at http://
www.faa.gov/language and http://
www.plainlanguage.gov. 

Examining the AD Docket 

You may examine the docket that 
contains the AD, any comments 
received, and any final disposition in 
person at the DMS Docket Offices 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Office (telephone (800) 647–
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5227) is located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 
in the AD docket shortly after the DMS 
receives them. 

Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this AD and placed it in 
the AD Docket. You may get a copy of 
this summary at the address listed 
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference.

Adoption of the Amendment

� Under the authority delegated to me by 
the Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]
� 2. The FAA amends § 39.13 by 
removing Amendment 39–13737 (69 FR 
45562; July 30, 2004), and by adding a 
new airworthiness directive, 
Amendment 39–13773, to read as 
follows:
2004–15–03R1 General Electric Company: 

Amendment 39–13773. Docket No. 
FAA–2004–18648; Directorate Identifier 
2004–NE–26–AD. 

Effective Date 
(a) This airworthiness directive (AD) 

becomes effective August 31, 2004. 

Affected ADs 
(b) This AD revises AD 2004–15–03, 

Amendment 39–13737. 

Applicability 
(c) This AD applies to General Electric 

Company (GE) CF34–3A1 and –3B1 series 
turbofan engines with stage 5 low pressure 
turbine (LPT) disks, part number (P/N) 
6078T92P01, and or stage 6 LPT disks, P/N 

6078T89P01, with serial numbers (SNs) 
listed in Figure 3 of GE Alert Service Bulletin 
(ASB) No. CF34–AL S/B 72–A0173, Revision 
3, dated July 20, 2004. These engines are 
installed on, but not limited to, Bombardier 
Canadair CL600–2B19 (RJ) airplanes. 

Unsafe Condition 

(d) This AD results from a report of a stage 
5 LPT disk that failed due to cracking from 
low-cycle-fatigue during factory testing. The 
crack started at the site of an electrical arc-
out. 

Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified unless the 
actions have already been done. 

Initial Inspection or Replacement 

(f) Using the compliance schedule in Table 
1 of this AD: 

(1) Visually inspect and eddy current 
inspect (ECI) applicable stage 5 LPT disks 
and applicable stage 6 LPT disks using 
paragraphs 3.C.(1) through 3.E.(6) of GE ASB 
No. CF34–AL S/B 72–A0173, Revision 3, 
dated July 20, 2004, if the inspections can be 
completed within 9 calendar months after the 
effective date of this AD; or

(2) If the inspections specified in paragraph 
(f)(1) of this AD cannot be completed within 
9 calendar months after the effective date of 
this AD, replace applicable stage 5 LPT disks 
and applicable stage 6 LPT disks with a 
serviceable disk using the compliance 
schedule in Table 1 of this AD. 

(3) The requirements of paragraphs (f)(1) 
and (f)(2) of this AD do not apply if the 
inspections were conducted using paragraph 
(g)(1) of this AD.

TABLE 1.—COMPLIANCE SCHEDULE 

On the effective date of this AD, if the disk has: Then perform the actions defined in paragraph (f) of this AD at next 
piece-part exposure, not to exceed the accumulation of: 

(i) 14,750 or more cycles-since-new (CSN) and has not been fluores-
cent penetrant inspected (FPI) at an earlier piece-part exposure.

An additional 250 cycles-in-service (CIS) after the effective date of this 
AD. 

(ii) 14,750 or more CSN and has been FPI at an earlier piece-part ex-
posure.

An additional 500 CIS after the effective date of this AD. 

(iii) 14,500 or more CSN but fewer than 14,750 CSN ............................. An additional 500 CIS after the effective date of this AD. 
(iv) 14,250 or more CSN but fewer than 14,500 CSN ............................. An additional 750 CIS after the effective date of this AD. 
(v) 13,000 or more CSN but fewer than 14,250 CSN ............................. An additional 1,000 CIS after the effective date of this AD. 
(vi) 2,500 or more CSN but fewer than 13,000 CSN ............................... An additional 4,000 CIS after the effective date of this AD, or 14,000 

CSN, whichever comes first. 
(vii) Fewer than 2,500 cycles-since-new (CSN) ....................................... 6,500 CSN. 

(g) Before installation in an airplane: 
(1) Visually inspect and ECI applicable 

stage 5 LPT disks and applicable stage 6 LPT 
disks installed in replacement engines or 
replacement LPT modules using paragraphs 
3.C.(1) through 3.E.(6) of GE ASB No. CF34–
AL S/B 72–A0173, Revision 3, dated July 20, 
2004, if the inspections can be completed 
within 9 calendar months after the effective 
date of this AD; or 

(2) If the inspections specified in paragraph 
(g)(1) of this AD cannot be completed within 
9 calendar months after the effective date of 
this AD, replace applicable stage 5 LPT disks 
and applicable stage 6 LPT disks installed in 

replacement engines or replacement LPT 
modules with a serviceable disk. 

Repetitive Inspections 

(h) For stage 5 LPT disks and stage 6 LPT 
disks initially inspected as specified in 
paragraph (f)(1) or (g)(1) of this AD, perform 
repetitive visual inspections and ECIs within 
every 3,100 cycles-since-last-inspection, 
using paragraphs 3.C.(1) through 3.E.(6) of GE 
ASB No. CF34–AL S/B 72–A0173, Revision 
3, dated July 20, 2004, until the life limit of 
the part is reached. 

Disks That Pass Inspection 

(i) If a disk passes inspection, it must be 
reinstalled into the same LPT module it was 
removed from. 

Optional Terminating Action 

(j) Replacement of an applicable stage 5 
LPT disk or applicable stage 6 LPT disk with 
a disk not listed in Figure 3 of GE ASB No. 
CF34–AL S/B 72–A0173, Revision 3, dated 
July 20, 2004, is terminating action to the 
inspections required by this AD for that disk.
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Actions Completed per Previous Releases of 
Alert Service Bulletin CF34–AL S/B 72–
A0173

(k) Actions completed before the effective 
date of this AD using GE ASB No. CF34–AL 
S/B 72–A0173, dated April 2, 2004; or 
Revision 1, dated May 20, 2004; or Revision 
2, dated June 22, 2004; or Revision 3, dated 
July 20, 2004; are considered acceptable for 
compliance with the corresponding action in 
this AD. 

Definitions 

(l) For the purposes of this AD, a 
serviceable disk is defined as a disk that has 
a SN not listed in Figure 3 of GE ASB No. 
CF34–AL S/B 72–A0173, Revision 3, dated 
July 20, 2004. 

(m) For the purposes of this AD, the 
definition of piece-part exposure for the stage 
5 LPT disk is when the disk is separated from 
the forward and aft bolted joints. 

(n) For the purpose of this AD, the 
definition of piece-part exposure for the stage 
6 LPT disk is when the disk is separated from 
the forward bolted joint. 

(o) For the purposes of this AD, the 
definition of a replacement engine or 
replacement LPT module is an engine or LPT 
module that is not installed on an operational 
airplane on the effective date of this AD. 

Alternative Methods of Compliance 

(p) The Manager, Engine Certification 
Office, has the authority to approve 
alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. 

Material Incorporated by Reference 

(q) You must use GE ASB No. CF34–AL
S/B 72–A0173, Revision 3, dated July 20, 
2004, to perform the visual inspections, ECIs, 
and disk replacements required by this AD. 
The incorporation by reference of this 
publication was approved previously by the 
Director of the Federal Register as of August 
16, 2004 (69 FR 45562; July 30, 2004), in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. You can get a copy from GE Aircraft 
Engines, 1000 Western Avenue, Lynn, MA 
01910; Attention: CF34 Product Support 
Engineering, Mail Zone: 34017; telephone 
(781) 594–6323; fax (781) 594–0600, or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at NARA, call 
202–741–6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Related Information 

(r) GE Alert Service Bulletin No. CF34–AL 
S/B 72–A0178 pertains to the subject of this 
AD.

Issued in Burlington, Massachusetts, on 
August 9, 2004. 
Ann Mollica, 
Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service.
[FR Doc. 04–18635 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

26 CFR Part 1

[TD 9152] 

RIN 1545–BB02

Reduced Maximum Exclusion of Gain 
From Sale or Exchange of Principal 
Residence

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final 
regulations relating to the exclusion of 
gain from the sale or exchange of a 
taxpayer’s principal residence. The final 
regulations apply to a taxpayer who has 
not owned and used the property as the 
taxpayer’s principal residence for two of 
the preceding five years or who has 
excluded gain from the sale or exchange 
of a principal residence within the 
preceding two years. The final 
regulations reflect changes to the law by 
the Taxpayer Relief Act of 1997, as 
amended by the Internal Revenue 
Service Restructuring and Reform Act of 
1998, and the Military Family Tax Relief 
Act of 2003.
DATES: Effective Date: These final 
regulations are effective August 13, 
2004. 

Applicability Date: For dates of 
applicability, see §§ 1.121–3(h) and 
1.121–5(e).
FOR FURTHER INFORMATION CONTACT: Sara 
Paige Shepherd, (202) 622-4960 (not a 
toll-free number).
SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments 
to 26 CFR part 1. On December 24, 2002, 
the IRS and Treasury Department 
published in the Federal Register a 
notice of proposed rule making (67 FR 
78398) by cross reference to temporary 
regulations (REG–138882–02; 67 FR 
78367) under section 121(c) of the 
Internal Revenue Code (Code). The 
regulations relate to the exclusion of 
gain from the sale or exchange of the 
principal residence of a taxpayer who 
has not owned and used the property as 
the taxpayer’s principal residence for 
two of the preceding five years or who 
has excluded gain on the sale or 
exchange of a principal residence 
within the preceding two years. Written 
and electronic comments were received. 
No public hearing was requested or 
held. 

After considering all of the comments, 
the proposed regulations are adopted as 

amended by this Treasury decision, and 
the corresponding temporary 
regulations are removed. 

Explanation and Summary of 
Comments 

1. Facts and Circumstances Test 

Under section 121(a), a taxpayer may 
exclude up to $250,000 ($500,000 for 
certain joint returns) of gain realized on 
the sale or exchange of the taxpayer’s 
principal residence if the taxpayer 
owned and used the property as the 
taxpayer’s principal residence for at 
least two years during the five-year 
period ending on the date of the sale or 
exchange. Section 121(b)(3) allows the 
taxpayer to apply the maximum 
exclusion to only one sale or exchange 
during the two-year period ending on 
the date of the sale or exchange. Section 
121(c) provides that a taxpayer who fails 
to meet any of the conditions by reason 
of a change in place of employment, 
health, or, to the extent provided in 
regulations, unforeseen circumstances, 
may be entitled to an exclusion in a 
reduced maximum amount. 

The temporary regulations provide, as 
a general definition, that a sale or 
exchange is by reason of change in place 
of employment, health, or unforeseen 
circumstances only if the taxpayer’s 
primary reason for the sale or exchange 
is a change in place of employment, 
health, or unforeseen circumstances. 
The temporary regulations provide 
factors that may be relevant in 
determining the taxpayer’s primary 
reason for the sale or exchange. 

One commentator asserted that the 
factors are beyond Congressional intent, 
unnecessary, and overbroad. The final 
regulations retain the list of factors 
because it is helpful in determining the 
taxpayer’s primary reason for the sale or 
exchange. 

For each of the three grounds for 
claiming a reduced maximum 
exclusion, the temporary regulations 
provide a general definition and one or 
more safe harbors. Under the temporary 
regulations, if a safe harbor applies, the 
taxpayer’s ‘‘primary reason’’ for the sale 
or exchange is deemed to be change in 
place of employment, health, or 
unforeseen circumstances. For greater 
simplicity, the final regulations delete 
the primary reason test from the safe 
harbors and provide that, if a safe harbor 
applies, the sale or exchange is deemed 
to be ‘‘by reason of’’ a change in place 
of employment, health, or unforeseen 
circumstances. If a safe harbor does not 
apply, the taxpayer may be eligible to 
claim a reduced maximum exclusion if 
the taxpayer establishes, based on the 
facts and circumstances, that the 
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taxpayer’s primary reason for the sale or 
exchange is a change in place of 
employment, health, or unforeseen 
circumstances.

2. Unforeseen Circumstances 
The temporary regulations provide 

that a sale or exchange is by reason of 
unforeseen circumstances if the primary 
reason for the sale or exchange is the 
occurrence of an event that the taxpayer 
does not anticipate before purchasing 
and occupying the residence. One 
commentator asserted that this 
definition is beyond Congressional 
intent and would allow any 
circumstance giving rise to the sale or 
exchange of property to qualify for a 
reduced maximum exclusion. 

The final regulations revise the 
definition of a sale or exchange by 
reason of unforeseen circumstances 
from ‘‘an event that the taxpayer did not 
anticipate’’ to ‘‘an event that the 
taxpayer could not reasonably have 
anticipated’’ before purchasing and 
occupying the residence. Additionally, 
the final regulations clarify that a sale or 
exchange by reason of unforeseen 
circumstances (other than a sale or 
exchange within a safe harbor) does not 
qualify for the reduced maximum 
exclusion if the primary reason for the 
sale or exchange is a preference for a 
different residence or an improvement 
in financial circumstances. The final 
regulations provide additional examples 
illustrating the application of the 
reduced maximum exclusion rules to 
situations outside of the unforeseen 
circumstances safe harbors. 

Under the temporary regulations, a 
taxpayer’s primary reason for the sale or 
exchange is deemed to be unforeseen 
circumstances if one of the following 
safe harbor events occurs during the 
taxpayer’s ownership and use of the 
property: (1) Involuntary conversion of 
the residence, (2) a natural or man made 
disaster or act of war or terrorism 
resulting in a casualty to the residence, 
and (3) in the case of a qualified 
individual, (a) death, (b) the cessation of 
employment as a result of which the 
individual is eligible for unemployment 
compensation, (c) a change in 
employment or self-employment status 
that results in the taxpayer’s inability to 
pay housing costs and reasonable basic 
living expenses for the taxpayer’s 
household, (d) divorce or legal 
separation under a decree of divorce or 
separate maintenance, (e) multiple 
births resulting from the same 
pregnancy, or (f) an event determined by 
the Commissioner to be an unforeseen 
circumstance. A taxpayer who does not 
qualify for a safe harbor may 
demonstrate that, under the facts and 

circumstances, the primary reason for 
the sale or exchange is unforeseen 
circumstances. 

Commentators suggested that 
marriage, bankruptcy of the taxpayer’s 
employer not resulting in the loss of the 
taxpayer’s employment, and the 
adoption of a family member should be 
additional unforeseen circumstances 
safe harbors that qualify for the reduced 
maximum exclusion. 

The final regulations do not adopt 
these comments. Marriage and adoption 
are voluntary events that typically lack 
the degree of unforeseeability common 
in the other unforeseen circumstances 
safe harbors, and bankruptcy of the 
taxpayer’s employer unaccompanied by 
a change in employment status of the 
taxpayer does not impact the taxpayer’s 
current ability to pay housing costs. 
However, these events may still qualify 
for the reduced maximum exclusion 
under the facts and circumstances test 
if, as a result of such an event, the 
taxpayer’s primary reason for the sale or 
exchange is a change in place of 
employment, health, or unforeseen 
circumstances. 

For purposes of the reduced 
maximum exclusion by reason of 
unforeseen circumstances, the 
temporary regulations provide that a 
qualified individual includes the 
taxpayer, the taxpayer’s spouse, a co-
owner of the residence, and a person 
whose principal place of abode is in the 
same household as the taxpayer. 

A commentator suggested that the 
unforeseen circumstances exception 
should be limited to events involving 
only the taxpayer and the taxpayer’s 
spouse. The commentator stated that, 
under this narrower exception, a safe 
harbor for death would be unnecessary 
because little, if any, gain would result 
as a consequence of the step-up in basis 
provisions of the Code. The 
commentator also asserted that the safe 
harbor for involuntary conversions is 
redundant and unnecessary because 
section 1033 already provides for non-
recognition of gain in such 
circumstances.

The final regulations do not adopt 
these comments. The inclusion in the 
safe harbors of events affecting co-
owners and co-inhabitants is 
appropriate because these events may 
affect the taxpayer’s ability to pay 
housing costs. The involuntary 
conversion safe harbor is also 
appropriate, as both the non-recognition 
provisions of section 1033 and the 
exclusion provisions of section 121 may 
apply to a conversion of property. See 
section 121(d)(5). 

The temporary regulations provide 
that unforeseen circumstances include 

events determined by the Commissioner 
to be unforeseen circumstances to the 
extent provided in published guidance 
of general applicability or in a ruling 
directed to a specific taxpayer. The final 
regulations clarify that taxpayers may 
rely on only those determinations made 
by the Commissioner in published 
guidance of general applicability. A 
ruling directed to a specific taxpayer 
does not establish a safe harbor of 
general applicability. 

3. Health Exception 
The temporary regulations provide 

that a sale or exchange of a residence is 
by reason of health if the primary reason 
for the sale or exchange is to obtain, 
provide, or facilitate the diagnosis, cure, 
mitigation, or treatment of disease, 
illness, or injury of a qualified 
individual, or to obtain or provide 
medical or personal care for a qualified 
individual suffering from a disease, 
illness, or injury. A sale or exchange 
that is merely beneficial to the general 
health or well-being of the individual is 
not a sale or exchange by reason of 
health. This definition is based on the 
definition of medical care under section 
213. 

A commentator suggested eliminating 
the term diagnosis from the definition of 
sale or exchange by reason of health 
because taxpayers rarely would sell a 
residence merely to obtain a diagnosis 
of a disease, illness, or injury. The final 
regulations do not adopt this suggestion 
because, while such sales are likely to 
be uncommon, they may occur. In 
addition, retaining diagnosis in the 
general definition of sale or exchange by 
reason of health maintains uniformity 
with the definition of medical care 
under section 213 and reduces 
complexity. 

4. Statute of Limitations 
A commentator suggested that the 

regulations should clarify that, under 
section 6501, the statute of limitations 
on assessments arising from the use of 
the exclusion begins to run from the 
filing date for the year of the sale or 
exchange. The final regulations do not 
address this issue because the issue is 
well-settled by statute and rules 
regarding the statute of limitations on 
assessments are outside the scope of 
these regulations. 

5. Military Exception 
Numerous commentators suggested 

that members of the uniformed services 
should be accorded a special exception 
to the use requirement because they are 
often required to be away from home for 
extended periods of time and unable to 
use a property as their principal 
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residence for at least two years during 
the five-year period prior to a sale or 
exchange. The final regulations reflect 
enactment of the Military Family Tax 
Relief Act of 2003 Public Law 108–121, 
section 101 (117 Stat. 1335) (MFTRA). 
The MFTRA amends section 121 to 
provide that a taxpayer serving (or 
whose spouse is serving) on qualified 
official extended duty as a member of 
the uniformed services or Foreign 
Service may elect to suspend the 
running of the 5-year period for up to 
10 years. The election may be made 
with respect to only one property at a 
time. 

The taxpayer makes an election by 
filing a return for the taxable year of the 
sale or exchange of the taxpayer’s 
principal residence that does not 
include the resulting gain in the 
taxpayer’s gross income. A taxpayer 
who would qualify to exclude gain 
under section 121 as a result of the 
amendments made by the MFTRA but is 
barred by operation of any law or rule 
of law may nonetheless claim a refund 
or credit of an overpayment of tax if the 
taxpayer files the claim before 
November 11, 2004. 

6. Effective Dates 
Section 1.121–3 of the final 

regulations, relating to the reduced 
maximum exclusion, applies to sales 
and exchanges on or after August 13, 
2004. For sales or exchanges before 
August 13, 2004 and on or after May 7, 
1997, taxpayers may elect to apply the 
rules retroactively in accordance with 
§ 1.121–4(j) and will be afforded audit 
protection in accordance with § 1.121–
4(k). Section 1.121–5 of the final 
regulations, relating to the suspension of 
the 5-year period for certain members of 
the uniformed services and Foreign 
Service, applies to sales and exchanges 
on or after May 7, 1997. 

Special Analyses 
It has been determined that this 

Treasury decision is not a significant 
regulatory action as defined in 
Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
also has been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations, and because these 
regulations do not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) does not apply. Pursuant to 
section 7805(f) of the Code, the notice 
of proposed rulemaking preceding these 
regulations was submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration for comment 
on its impact on small businesses. 

Drafting Information 

The principal author of these 
regulations is Sara Paige Shepherd, 
Office of Associate Chief Counsel 
(Income Tax and Accounting). However, 
other personnel from the IRS and 
Treasury Department participated in the 
development of the regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and 
recordkeeping requirements.

Adoption of Amendments to the 
Regulations

� Accordingly, 26 CFR Part 1 is amended 
as follows:

PART 1—INCOME TAXES

� Paragraph 1. The authority citation for 
part 1 continues to read, in part, as 
follows:

Authority: 26 U.S.C. 7805 * * *

� Par. 2. Section 1.121–3 is amended by:
� 1. Adding paragraphs (b), (c), (d), (e), 
and (f).
� 2. Removing paragraphs (h), (i), (j), and 
(k).
� 3. Redesignating paragraph (l) as 
paragraph (h) and revising it. 

The revisions and additions read as 
follows:

§ 1.121–3 Reduced maximum exclusion for 
taxpayers failing to meet certain 
requirements.

* * * * *
(b) Primary reason for sale or 

exchange. In order for a taxpayer to 
claim a reduced maximum exclusion 
under section 121(c), the sale or 
exchange must be by reason of a change 
in place of employment, health, or 
unforeseen circumstances. If a safe 
harbor described in this section applies, 
a sale or exchange is deemed to be by 
reason of a change in place of 
employment, health, or unforeseen 
circumstances. If a safe harbor described 
in this section does not apply, a sale or 
exchange is by reason of a change in 
place of employment, health, or 
unforeseen circumstances only if the 
primary reason for the sale or exchange 
is a change in place of employment 
(within the meaning of paragraph (c) of 
this section), health (within the meaning 
of paragraph (d) of this section), or 
unforeseen circumstances (within the 
meaning of paragraph (e) of this 
section). Whether the requirements of 
this section are satisfied depends upon 
all the facts and circumstances. Factors 
that may be relevant in determining the 
taxpayer’s primary reason for the sale or 
exchange include (but are not limited 
to) the extent to which— 

(1) The sale or exchange and the 
circumstances giving rise to the sale or 
exchange are proximate in time; 

(2) The suitability of the property as 
the taxpayer’s principal residence 
materially changes; 

(3) The taxpayer’s financial ability to 
maintain the property is materially 
impaired; 

(4) The taxpayer uses the property as 
the taxpayer’s residence during the 
period of the taxpayer’s ownership of 
the property; 

(5) The circumstances giving rise to 
the sale or exchange are not reasonably 
foreseeable when the taxpayer begins 
using the property as the taxpayer’s 
principal residence; and 

(6) The circumstances giving rise to 
the sale or exchange occur during the 
period of the taxpayer’s ownership and 
use of the property as the taxpayer’s 
principal residence. 

(c) Sale or exchange by reason of a 
change in place of employment—(1) In 
general. A sale or exchange is by reason 
of a change in place of employment if, 
in the case of a qualified individual 
described in paragraph (f) of this 
section, the primary reason for the sale 
or exchange is a change in the location 
of the individual’s employment. 

(2) Distance safe harbor. A sale or 
exchange is deemed to be by reason of 
a change in place of employment 
(within the meaning of paragraph (c)(1) 
of this section) if— 

(i) The change in place of 
employment occurs during the period of 
the taxpayer’s ownership and use of the 
property as the taxpayer’s principal 
residence; and 

(ii) The qualified individual’s new 
place of employment is at least 50 miles 
farther from the residence sold or 
exchanged than was the former place of 
employment, or, if there was no former 
place of employment, the distance 
between the qualified individual’s new 
place of employment and the residence 
sold or exchanged is at least 50 miles. 

(3) Employment. For purposes of this 
paragraph (c), employment includes the 
commencement of employment with a 
new employer, the continuation of 
employment with the same employer, 
and the commencement or continuation 
of self-employment. 

(4) Examples. The following examples 
illustrate the rules of this paragraph (c):

Example 1. A is unemployed and owns a 
townhouse that she has owned and used as 
her principal residence since 2003. In 2004 
A obtains a job that is 54 miles from her 
townhouse, and she sells the townhouse. 
Because the distance between A’s new place 
of employment and the townhouse is at least 
50 miles, the sale is within the safe harbor 
of paragraph (c)(2) of this section and A is 
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entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 2. B is an officer in the United 
States Air Force stationed in Florida. B 
purchases a house in Florida in 2002. In May 
2003 B moves out of his house to take a 3-
year assignment in Germany. B sells his 
house in January 2004. Because B’s new 
place of employment in Germany is at least 
50 miles farther from the residence sold than 
is B’s former place of employment in Florida, 
the sale is within the safe harbor of paragraph 
(c)(2) of this section and B is entitled to claim 
a reduced maximum exclusion under section 
121(c)(2).

Example 3. C is employed by Employer R 
at R’s Philadelphia office. C purchases a 
house in February 2002 that is 35 miles from 
R’s Philadelphia office. In May 2003 C begins 
a temporary assignment at R’s Wilmington 
office that is 72 miles from C’s house, and 
moves out of the house. In June 2005 C is 
assigned to work in R’s London office. C sells 
her house in August 2005 as a result of the 
assignment to London. The sale of the house 
is not within the safe harbor of paragraph 
(c)(2) of this section by reason of the change 
in place of employment from Philadelphia to 
Wilmington because the Wilmington office is 
not 50 miles farther from C’s house than is 
the Philadelphia office. Furthermore, the sale 
is not within the safe harbor by reason of the 
change in place of employment to London 
because C is not using the house as her 
principal residence when she moves to 
London. However, C is entitled to claim a 
reduced maximum exclusion under section 
121(c)(2) because, under the facts and 
circumstances, the primary reason for the 
sale is the change in C’s place of 
employment.

Example 4. In July 2003 D, who works as 
an emergency medicine physician, buys a 
condominium that is 5 miles from her place 
of employment and uses it as her principal 
residence. In February 2004, D obtains a job 
that is located 51 miles from D’s 
condominium. D may be called in to work 
unscheduled hours and, when called, must 
be able to arrive at work quickly. Because of 
the demands of the new job, D sells her 
condominium and buys a townhouse that is 
4 miles from her new place of employment. 
Because D’s new place of employment is only 
46 miles farther from the condominium than 
is D’s former place of employment, the sale 
is not within the safe harbor of paragraph 
(c)(2) of this section. However, D is entitled 
to claim a reduced maximum exclusion 
under section 121(c)(2) because, under the 
facts and circumstances, the primary reason 
for the sale is the change in D’s place of 
employment.

(d) Sale or exchange by reason of 
health—(1) In general. A sale or 
exchange is by reason of health if the 
primary reason for the sale or exchange 
is to obtain, provide, or facilitate the 
diagnosis, cure, mitigation, or treatment 
of disease, illness, or injury of a 
qualified individual described in 
paragraph (f) of this section, or to obtain 
or provide medical or personal care for 
a qualified individual suffering from a 
disease, illness, or injury. A sale or 

exchange that is merely beneficial to the 
general health or well-being of an 
individual is not a sale or exchange by 
reason of health. 

(2) Physician’s recommendation safe 
harbor. A sale or exchange is deemed to 
be by reason of health if a physician (as 
defined in section 213(d)(4)) 
recommends a change of residence for 
reasons of health (as defined in 
paragraph (d)(1) of this section). 

(3) Examples. The following examples 
illustrate the rules of this paragraph (d):

Example 1. In 2003 A buys a house that 
she uses as her principal residence. A is 
injured in an accident and is unable to care 
for herself. A sells her house in 2004 and 
moves in with her daughter so that the 
daughter can provide the care that A requires 
as a result of her injury. Because, under the 
facts and circumstances, the primary reason 
for the sale of A’s house is A’s health, A is 
entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 2. H’s father has a chronic 
disease. In 2003 H and W purchase a house 
that they use as their principal residence. In 
2004 H and W sell their house in order to 
move into the house of H’s father so that they 
can provide the care he requires as a result 
of his disease. Because, under the facts and 
circumstances, the primary reason for the 
sale of their house is the health of H’s father, 
H and W are entitled to claim a reduced 
maximum exclusion under section 121(c)(2).

Example 3. H and W purchase a house in 
2003 that they use as their principal 
residence. Their son suffers from a chronic 
illness that requires regular medical care. 
Later that year their son begins a new 
treatment that is available at a hospital 100 
miles away from their residence. In 2004 H 
and W sell their house so that they can be 
closer to the hospital to facilitate their son’s 
treatment. Because, under the facts and 
circumstances, the primary reason for the 
sale is to facilitate the treatment of their son’s 
chronic illness, H and W are entitled to claim 
a reduced maximum exclusion under section 
121(c)(2).

Example 4. B, who has chronic asthma, 
purchases a house in Minnesota in 2003 that 
he uses as his principal residence. B’s doctor 
tells B that moving to a warm, dry climate 
would mitigate B’s asthma symptoms. In 
2004 B sells his house and moves to Arizona 
to relieve his asthma symptoms. The sale is 
within the safe harbor of paragraph (d)(2) of 
this section and B is entitled to claim a 
reduced maximum exclusion under section 
121(c)(2).

Example 5. In 2003 H and W purchase a 
house in Michigan that they use as their 
principal residence. H’s doctor tells H that he 
should get more outdoor exercise, but H is 
not suffering from any disease that can be 
treated or mitigated by outdoor exercise. In 
2004 H and W sell their house and move to 
Florida so that H can increase his general 
level of exercise by playing golf year-round. 
Because the sale of the house is merely 
beneficial to H’s general health, the sale of 
the house is not by reason of H’s health. H 
and W are not entitled to claim a reduced 
maximum exclusion under section 121(c)(2).

(e) Sale or exchange by reason of 
unforeseen circumstances—(1) In 
general. A sale or exchange is by reason 
of unforeseen circumstances if the 
primary reason for the sale or exchange 
is the occurrence of an event that the 
taxpayer could not reasonably have 
anticipated before purchasing and 
occupying the residence. A sale or 
exchange by reason of unforeseen 
circumstances (other than a sale or 
exchange deemed to be by reason of 
unforeseen circumstances under 
paragraph (e)(2) or (3) of this section) 
does not qualify for the reduced 
maximum exclusion if the primary 
reason for the sale or exchange is a 
preference for a different residence or an 
improvement in financial 
circumstances. 

(2) Specific event safe harbors. A sale 
or exchange is deemed to be by reason 
of unforeseen circumstances (within the 
meaning of paragraph (e)(1) of this 
section) if any of the events specified in 
paragraphs (e)(2)(i) through (iii) of this 
section occur during the period of the 
taxpayer’s ownership and use of the 
residence as the taxpayer’s principal 
residence: 

(i) The involuntary conversion of the 
residence. 

(ii) Natural or man-made disasters or 
acts of war or terrorism resulting in a 
casualty to the residence (without 
regard to deductibility under section 
165(h)). 

(iii) In the case of a qualified 
individual described in paragraph (f) of 
this section— 

(A) Death;
(B) The cessation of employment as a 

result of which the qualified individual 
is eligible for unemployment 
compensation (as defined in section 
85(b)); 

(C) A change in employment or self-
employment status that results in the 
taxpayer’s inability to pay housing costs 
and reasonable basic living expenses for 
the taxpayer’s household (including 
amounts for food, clothing, medical 
expenses, taxes, transportation, court-
ordered payments, and expenses 
reasonably necessary to the production 
of income, but not for the maintenance 
of an affluent or luxurious standard of 
living); 

(D) Divorce or legal separation under 
a decree of divorce or separate 
maintenance; or 

(E) Multiple births resulting from the 
same pregnancy. 

(3) Designation of additional events as 
unforeseen circumstances. The 
Commissioner may designate other 
events or situations as unforeseen 
circumstances in published guidance of 
general applicability and may issue 
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rulings addressed to specific taxpayers 
identifying other events or situations as 
unforeseen circumstances with regard to 
those taxpayers (see § 601.601(d)(2) of 
this chapter). 

(4) Examples. The following examples 
illustrate the rules of this paragraph (e):

Example 1. In 2003 A buys a house in 
California. After A begins to use the house as 
her principal residence, an earthquake causes 
damage to A’s house. A sells the house in 
2004. The sale is within the safe harbor of 
paragraph (e)(2)(ii) of this section and A is 
entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 2. H works as a teacher and W 
works as a pilot. In 2003 H and W buy a 
house that they use as their principal 
residence. Later that year W is furloughed 
from her job for six months. H and W are 
unable to pay their mortgage and reasonable 
basic living expenses for their household 
during the period W is furloughed. H and W 
sell their house in 2004. The sale is within 
the safe harbor of paragraph (e)(2)(iii)(C) of 
this section and H and W are entitled to 
claim a reduced maximum exclusion under 
section 121(c)(2).

Example 3. In 2003 H and W buy a two-
bedroom condominium that they use as their 
principal residence. In 2004 W gives birth to 
twins and H and W sell their condominium 
and buy a four-bedroom house. The sale is 
within the safe harbor of paragraph 
(e)(2)(iii)(E) of this section, and H and W are 
entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 4. In 2003 B buys a condominium 
in a high-rise building and uses it as his 
principal residence. B’s monthly 
condominium fee is $X. Three months after 
B moves into the condominium, the 
condominium association replaces the 
building’s roof and heating system. Six 
months later, B’s monthly condominium fee 
doubles in order to pay for the repairs. B sells 
the condominium in 2004 because he is 
unable to afford the new condominium fee 
along with a monthly mortgage payment. The 
safe harbors of paragraph (e)(2) of this section 
do not apply. However, under the facts and 
circumstances, the primary reason for the 
sale, the doubling of the condominium fee, 
is an unforeseen circumstance because B 
could not reasonably have anticipated that 
the condominium fee would double at the 
time he purchased and occupied the 
property. Consequently, the sale of the 
condominium is by reason of unforeseen 
circumstances and B is entitled to claim a 
reduced maximum exclusion under section 
121(c)(2).

Example 5. In 2003 C buys a house that he 
uses as his principal residence. The property 
is located on a heavily traveled road. C sells 
the property in 2004 because C is disturbed 
by the traffic. The safe harbors of paragraph 
(e)(2) of this section do not apply. Under the 
facts and circumstances, the primary reason 
for the sale, the traffic, is not an unforeseen 
circumstance because C could reasonably 
have anticipated the traffic at the time he 
purchased and occupied the house. 
Consequently, the sale of the house is not by 
reason of unforeseen circumstances and C is 

not entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 6. In 2003 D and her fiance E buy 
a house and live in it as their principal 
residence. In 2004 D and E cancel their 
wedding plans and E moves out of the house. 
Because D cannot afford to make the monthly 
mortgage payments alone, D and E sell the 
house in 2004. The safe harbors of paragraph 
(e)(2) of this section do not apply. However, 
under the facts and circumstances, the 
primary reason for the sale, the broken 
engagement, is an unforeseen circumstance 
because D and E could not reasonably have 
anticipated the broken engagement at the 
time they purchased and occupied the house. 
Consequently, the sale is by reason of 
unforeseen circumstances and D and E are 
each entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 7. In 2003 F buys a small 
condominium that she uses as her principal 
residence. In 2005 F receives a promotion 
and a large increase in her salary. F sells the 
condominium in 2004 and purchases a house 
because she can now afford the house. The 
safe harbors of paragraph (e)(2) of this section 
do not apply. Under the facts and 
circumstances, the primary reason for the 
sale of the house, F’s salary increase, is an 
improvement in F’s financial circumstances. 
Under paragraph (e)(1) of this section, an 
improvement in financial circumstances, 
even if the result of unforeseen 
circumstances, does not qualify for the 
reduced maximum exclusion by reason of 
unforeseen circumstances under section 
121(c)(2).

Example 8. In April 2003 G buys a house 
that he uses as his principal residence. G 
sells his house in October 2004 because the 
house has greatly appreciated in value, 
mortgage rates have substantially decreased, 
and G can afford a bigger house. The safe 
harbors of paragraph (e)(2) of this section do 
not apply. Under the facts and 
circumstances, the primary reasons for the 
sale of the house, the changes in G’s house 
value and in the mortgage rates, are an 
improvement in G’s financial circumstances. 
Under paragraph (e)(1) of this section, an 
improvement in financial circumstances, 
even if the result of unforeseen 
circumstances, does not qualify for the 
reduced maximum exclusion by reason of 
unforeseen circumstances under section 
121(c)(2).

Example 9. H works as a police officer for 
City X. In 2003 H buys a condominium that 
he uses as his principal residence. In 2004 H 
is assigned to City X’s K–9 unit and is 
required to care for the police service dog at 
his home. Because H’s condominium 
association does not permit H to have a dog 
in his condominium, in 2004 he sells the 
condominium and buys a house. The safe 
harbors of paragraph (e)(2) of this section do 
not apply. However, under the facts and 
circumstances, the primary reason for the 
sale, H’s assignment to the K–9 unit, is an 
unforeseen circumstance because H could 
not reasonably have anticipated his 
assignment to the K–9 unit at the time he 
purchased and occupied the condominium. 
Consequently, the sale of the condominium 
is by reason of unforeseen circumstances and 

H is entitled to claim a reduced maximum 
exclusion under section 121(c)(2).

Example 10. In 2003, J buys a small house 
that she uses as her principal residence. After 
J wins the lottery, she sells the small house 
in 2004 and buys a bigger, more expensive 
house. The safe harbors of paragraph (e)(2) of 
this section do not apply. Under the facts and 
circumstances, the primary reason for the 
sale of the house, winning the lottery, is an 
improvement in J’s financial circumstances. 
Under paragraph (e)(1) of this section, an 
improvement in financial circumstances, 
even if the result of unforeseen 
circumstances, does not qualify for the 
reduced maximum exclusion under section 
121(c)(2).

(f) Qualified individual. For purposes 
of this section, qualified individual 
means— 

(1) The taxpayer; 
(2) The taxpayer’s spouse; 
(3) A co-owner of the residence;
(4) A person whose principal place of 

abode is in the same household as the 
taxpayer; or 

(5) For purposes of paragraph (d) of 
this section, a person bearing a 
relationship specified in sections 
152(a)(1) through 152(a)(8) (without 
regard to qualification as a dependent) 
to a qualified individual described in 
paragraphs (f)(1) through (4) of this 
section, or a descendant of the 
taxpayer’s grandparent.
* * * * *

(h) Effective dates. Paragraphs (a) and 
(g) of this section are applicable for sales 
and exchanges on or after December 24, 
2002. Paragraphs (b) through (f) of this 
section are applicable for sales and 
exchanges on or after August 13, 2004.

§ 1.121–3T [Removed]

� Par. 3. Section 1.121–3T is removed.
� Par. 4. Section 1.121–5 is added to 
read as follows:

§ 1.121–5 Suspension of 5-year period for 
certain members of the uniformed services 
and Foreign Service. 

(a) In general. Under section 
121(d)(9), a taxpayer who is serving (or 
whose spouse is serving) on qualified 
official extended duty as a member of 
the uniformed services or Foreign 
Service of the United States may elect 
to suspend the running of the 5-year 
period of ownership and use during 
such service but for not more than 10 
years. The election does not suspend the 
running of the 5-year period for any 
period during which the running of the 
5-year period with respect to any other 
property of the taxpayer is suspended 
by an election under section 121(d)(9). 

(b) Manner of making election. The 
taxpayer makes the election under 
section 121(d)(9) and this section by 
filing a return for the taxable year of the 
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sale or exchange of the taxpayer’s 
principal residence that does not 
include the gain in the taxpayer’s gross 
income. 

(c) Application of election to closed 
years. A taxpayer who would otherwise 
qualify under §§ 1.121–1 through 1.121–
4 to exclude gain from a sale or 
exchange of a principal residence on or 
after May 7, 1997, may elect to apply 
section 121(d)(9) and this section for 
any years for which a claim for refund 
is barred by operation of any law or rule 
of law by filing an amended return 
before November 11, 2004. 

(d) Example. The provisions of this 
section are illustrated by the following 
example:

Example. B purchases a house in Virginia 
in 2003 that he uses as his principal 
residence for 3 years. For 8 years, from 2006 
through 2014, B serves on qualified official 
extended duty as a member of the Foreign 
Service of the United States in Brazil. In 2015 
B sells the house. B did not use the house 
as his principal residence for 2 of the 5 years 
preceding the sale. Under section 
121(d)(9)and this section, however, B may 
elect to suspend the running of the 5-year 
period of ownership and use during his 8-
year period of service with the Foreign 
Service in Brazil. If B makes the election, the 
8-year period is not counted in determining 
whether B used the house for 2 of the 5 years 
preceding the sale. Therefore, B may exclude 
the gain from the sale of the house under 
section 121.

(e) Effective date. This section is 
applicable for sales and exchanges on or 
after May 7, 1997.

Nancy Jardini, 
Acting Deputy Commissioner for Services and 
Enforcement. 

Approved: July 29, 2004. 
Gregory F. Jenner, 
Acting Assistant Secretary of the Treasury.
[FR Doc. 04–18714 Filed 8–13–04; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Fiscal Service 

31 CFR Parts 351, 359, and 363

Regulations Governing Treasury 
Securities, New Treasury Direct 
System

AGENCY: Bureau of the Public Debt, 
Fiscal Service, Treasury.
ACTION: Final rule.

SUMMARY: New Treasury Direct (also 
referred to as TreasuryDirect) is a book-
entry, online system for purchasing, 
holding and conducting transactions in 
Treasury securities. This rule describes 
a new security, the non-interest-bearing 

New Treasury Direct certificate of 
indebtedness (C of I), whose sole 
purpose is to permit investors to 
accumulate the purchase price of other 
eligible securities, currently Series I and 
Series EE U.S. Savings Bonds in New 
Treasury Direct. 

In addition, when the regulations for 
New Treasury Direct were first 
published, we delayed the effective date 
for certain provisions in the rule. The 
remaining provisions with delayed 
effective dates are hereby made effective 
upon publication of this rule.
DATES: Effective: The amendments to 
parts 351, 359, and 363 are effective 
August 16, 2004. 

The provisions of 363.24(e), (f), (g), 
(h), (m) and 363.69(d), (e), (f), (g), 
published at 67 FR 64286 (October 17, 
2002), with a stayed date, are effective 
August 16, 2004.
ADDRESSES: You can download this final 
rule at the following Internet addresses: 
http://www.publicdebt.treas.gov or 
http://www.gpoaccess.gov/ecfr.
FOR FURTHER INFORMATION CONTACT: 
Elisha Whipkey, Director, Division of 
Program Administration, Office of 
Securities Operations, Bureau of the 
Public Debt, at (304) 480–6319 or 
elisha.whipkey@bpd.treas.gov. Susan 
Klimas, Attorney-Adviser, Office of the 
Chief Counsel, Bureau of the Public 
Debt, at (304) 480–8692 or 
susan.klimas@bpd.treas.gov. Dean 
Adams, Assistant Chief Counsel, Office 
of the Chief Counsel, Bureau of the 
Public Debt, at (304) 480–8692 or 
dean.adams@bpd.treas.gov. Edward 
Gronseth, Deputy Chief Counsel, Bureau 
of the Public Debt, at (304) 480–8692 or 
edward.gronseth@bpd.treas.gov.
SUPPLEMENTARY INFORMATION: New 
Treasury Direct is an account-based, 
online, book-entry system for 
purchasing, holding, and conducting 
transactions in Treasury securities via 
the Internet. Treasury is offering to New 
Treasury Direct account holders a new 
security, a New Treasury Direct 
certificate of indebtedness (C of I), a 
non-interest bearing, short-term security 
whose sole purpose is to permit 
investors to accumulate the purchase 
price of other eligible Treasury 
securities in New Treasury Direct. 
Currently, electronic Series EE and 
Series I savings bonds are offered 
through New Treasury Direct. Until 
now, customers could only purchase 
these bonds by authorizing a debit of 
their financial institution checking or 
savings account for the full purchase 
price. 

For many years, Treasury has also 
offered paper savings bond products 
through a payroll savings plan that 

permits investors to accumulate the 
purchase price of a savings bond over 
time through payroll deductions. 
Participating employers are responsible 
for accumulating and accounting for 
employees’ deductions until they reach 
the full purchase price of a bond. The 
introduction of the C of I enables 
Treasury to provide an electronic 
alternative to the traditional payroll 
savings plan by permitting an account 
holder to purchase a non-interest 
bearing C of I as a means to accumulate 
the purchase price of an electronic 
security in New Treasury Direct. This 
greatly reduces the burden on 
employers, who will simply forward the 
deductions to Treasury via the ACH 
method. The cost of handling and 
accounting for deductions has often 
dissuaded businesses from offering a 
payroll deduction program for buying 
savings bonds. With this new feature, 
employees can direct their employers to 
send funds to their New Treasury Direct 
account to be invested in a C of I until 
they have accumulated the purchase 
price of other eligible securities. 

The underlying principle of New 
Treasury Direct is to establish direct 
relationships with investors, enabling 
them to do business with Treasury 
online and conduct transactions without 
personal assistance from Treasury and 
its agents. The C of I supports Treasury’s 
goal to provide the maximum 
convenience, flexibility, and investor 
self-sufficiency to New Treasury Direct 
investors. A C of I also allows account 
holders to consolidate funds from 
various sources for the purchase of 
another eligible security. A C of I is 
issued daily and has a one-day maturity 
with an automatic rollover at maturity, 
until the account holder redeems the C 
of I. The account holder may use the 
redemption proceeds to purchase an 
eligible security in New Treasury Direct, 
or may send the redemption proceeds 
by the ACH method to his or her 
account at a financial institution. The C 
of I is backed by the full faith and credit 
of the United States. 

An account holder may purchase a C 
of I in four ways: (1) By directing his or 
her employer to send payroll funds to a 
New Treasury Direct account; (2) by 
directing his or her financial institution 
to send funds to his or her New 
Treasury Direct account; (3) by using the 
Buy Direct function of his or her New 
Treasury Direct account to authorize a 
debit from his or her account at a 
financial institution to purchase a C of 
I; and (4) by using the proceeds of a 
security redemption or payment to 
purchase a C of I.
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The C of I expands the convenience 
and flexibility of New Treasury Direct 
and electronic securities for our 
customers. Employers will be able to 
significantly reduce their costs in 
administering savings bond payroll 
savings plans. The C of I also positions 
Treasury to offer customers a 
convenient way to reinvest interest or 
proceeds of maturing marketable 
securities when marketable securities 
are available in New Treasury Direct. 

The account owner may direct 
purchases of securities to be paid for 
from his or her C of I holdings on a 
recurring basis or on a one-time basis. 
The account owner may redeem his or 
her C of I holdings, but may not transfer 
or deliver a C of I to another account 
owner (except to deliver a C of I from 
a minor linked account to the adult 
primary account of the former minor). 

Upon the death of the account owner, 
his or her C of I will belong to the estate 
of the account owner. We will not be 
responsible for any redemptions of 
securities that were purchased using the 
redemption proceeds of a C of I after the 
death of the account owner prior to our 
receiving notice of the death.

The custodian of a minor may 
purchase a C of I within the minor’s 
account. The minor’s C of I is the 
property of the minor. 

In addition, when the regulations for 
New Treasury Direct were first 
published, in 67 FR 64286 (October 17, 
2002), we delayed the effective date for 
certain provisions in the rule. Certain 
functionalities of the system involving 
the granting of view and transact rights 
to other persons, and the ability to 
delete pending transactions, were not 
ready to be deployed at that time. In 
addition, the sections relating to minors 
were not ready to be deployed. By a 
later rule published at 69 FR 2507 
(January 16, 2004), we deleted the 
delayed provisions relating to minors 
and replaced them with other 
provisions relating to minors that were 
effective upon publication. The 
remaining provisions with delayed 
effective dates become effective upon 
publication of this rule. 

Procedural Requirements 
This final rule does not meet the 

criteria for a ‘‘significant regulatory 
action’’ as defined in Executive Order 
12866. Therefore, a regulatory 
assessment is not required. 

Because this final rule relates to 
matters of public contract and 
procedures for United States securities, 
notice and public procedure and 
delayed effective date requirements are 
inapplicable, pursuant to 5 U.S.C. 
553(a)(2). 

As no notice of proposed rulemaking 
is required, the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.) does not 
apply. 

We ask for no new collections of 
information in this final rule. Therefore, 
the Paperwork Reduction Act (44 U.S.C. 
3507) does not apply.

List of Subjects 

31 CFR Part 351

Bonds, Federal Reserve system, 
Government securities. 

31 CFR Part 359

Bonds, Federal Reserve system, 
Government securities, Securities. 

31 CFR Part 363

Bonds, Electronic funds transfer, 
Federal Reserve system, Government 
securities, Securities.
� Accordingly, for the reasons set out in 
the preamble, 31 CFR Chapter II, 
Subchapter B, is amended as follows:

PART 351—OFFERING OF UNITED 
STATES SAVINGS BONDS, SERIES EE

� 1. The authority citation for Part 351 
continues to read as follows:

Authority: 5 U.S.C. 301; 12 U.S.C. 391; 31 
U.S.C. 3105.

� 2. Revise §§ 351.62, 351.63 and 351.64 
to read as follows:

§ 351.62 How is payment made for 
purchases of book-entry Series EE savings 
bonds? 

You may only purchase book-entry 
Series EE savings bonds online through 
your New Treasury Direct account. You 
may pay for your securities through a 
debit to your designated account at a 
United States depository financial 
institution, or by applying the 
redemption proceeds of a certificate of 
indebtedness held in your New 
Treasury Direct account.

§ 351.63 How are redemption payments 
made for my redeemed book-entry Series 
EE savings bonds? 

We will make payments electronically 
by direct deposit, using the ACH 
method, to your designated account at a 
United States depository financial 
institution. You may also direct that a 
payment be used to purchase a 
certificate of indebtedness to be held in 
your New Treasury Direct account.

§ 351.64 What is the issue date of a book-
entry Series EE savings bond? 

The issue date of a book-entry Series 
EE savings bond is the first day of the 
month in which the security posts to the 
current holdings of the account owner.

PART 359—OFFERING OF UNITED 
STATES SAVINGS BONDS, SERIES I

� 3. The authority citation for part 359 
continues to read as follows:

Authority: 5 U.S.C. 301; 12 U.S.C. 391; 31 
U.S.C. 3105.

� 4. Revise §§ 359.47, 359.48 and 359.49 
to read as follows:

§ 359.47 How is payment made for 
purchases of book-entry Series I savings 
bonds? 

You may only purchase book-entry 
Series I savings bonds online through 
your New Treasury Direct account. You 
may pay for your securities through a 
debit to your designated account at a 
United States depository financial 
institution, or by applying the 
redemption proceeds of a certificate of 
indebtedness held in your New 
Treasury Direct account.

§ 359.48 How are redemption payments 
made for my redeemed book-entry Series I 
savings bonds? 

We will make payments electronically 
by direct deposit, using the ACH 
method, to your designated account at a 
United States depository financial 
institution. You may also direct that a 
payment be used to purchase a 
certificate of indebtedness to be held in 
your New Treasury Direct account.

§ 359.49 What is the issue date of a book-
entry Series I savings bond? 

The issue date of a book-entry Series 
I savings bond is the first day of the 
month in which the security posts to the 
current holdings of the account owner.

PART 363—REGULATIONS 
GOVERNING SECURITIES HELD IN 
THE NEW TREASURY DIRECT 
SYSTEM

� 5. Revise the authority citation for part 
363 to read as follows:

Authority: 5 U.S.C. 301; 12 U.S.C. 391; 31 
U.S.C. 3102, et seq.; 31 U.S.C. 3121, et seq.

� 6. Revise § 363.3 to read as follows:

§ 363.3 What Treasury securities may be 
held in New Treasury Direct?

Book-entry Series EE savings bonds, 
book-entry Series I savings bonds, and 
certificates of indebtedness may be held 
in New Treasury Direct.
� 7. Amend § 363.6 by revising the 
definitions of ‘‘Interest on a savings 
bond’’, ‘‘Redemption of a savings bond’’, 
‘‘Series EE savings bond’’, ‘‘Series I 
savings bond’’, and by adding the 
definition of ‘‘certificate of 
indebtedness’’, to read as follows:
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§ 363.6 What special terms do I need to 
know to understand this part?

* * * * *
Certificate of Indebtedness (certificate 

of indebtedness) is a one-day security 
held within your primary or linked 
account, including a minor account for 
which you are the custodian, that 
automatically matures and is rolled over 
each day until you request that it be 
redeemed.
* * * * *

Interest on a savings bond means the 
difference between the purchase price 
and the redemption value of the bond.
* * * * *

Redemption of a savings bond refers 
to the payment of principal and interest 
at final maturity, or prior to final 
maturity at the option of the owner. The 
owner may redeem all principal and 
interest or a portion of the principal and 
the proportionate amount of interest.
* * * * *

Series EE savings bond is an accrual-
type savings bond, issued either in 
definitive (paper) form or in book-entry 
form, that accrues interest on the 
principal based on rates determined by 
Treasury.
* * * * *

Series I savings bond is a savings 
bond, issued either in definitive (paper) 
form or in book-entry form, that accrues 
interest in accordance with a formula 
that includes a fixed component and a 
component indexed to the rate of 
inflation.
* * * * *
� 8. Amend § 363.24 by adding 
paragraphs (q) and (r), to read as follows:

§ 363.24 What transactions can I perform 
online through my New Treasury Direct 
account?

* * * * *
(q) You can purchase a certificate of 

indebtedness. 
(r) You can redeem a partial or total 

amount of your certificate of 
indebtedness.

� 9. Amend 363.27 by adding paragraphs 
(d)(8) and (e)(4), to read as follows:

§ 363.27 What do I need to know about 
accounts for minors who have not had a 
legal guardian appointed by a court? 

(d) * * *
(8) The custodian may purchase a 

certificate of indebtedness on behalf of 
the minor. The certificate of 
indebtedness is the property of the 
minor. 

(e) * * *
(4) The minor may gain control of his 

or her certificate of indebtedness by the 
custodian de-linking the account and 
transferring the certificate of 

indebtedness to the minor’s primary 
account, or the minor may request that 
Public Debt de-link the account and 
transfer the certificate of indebtedness 
to his or her primary account.
* * * * *

� 10. Revise §§ 363.36, 363.37 and 
363.38 to read as follows:

§ 363.36 What securities can I purchase 
and hold in my New Treasury Direct 
account? 

You can purchase and hold eligible 
Treasury securities in your account. 
Eligible securities are Series EE and I 
savings bonds and certificates of 
indebtedness.

§ 363.37 How do I purchase eligible 
Treasury securities to be held in my New 
Treasury Direct account? 

Eligible Treasury securities may only 
be purchased online through your New 
Treasury Direct account. Payment for 
eligible securities other than certificates 
of indebtedness is made by a debit to 
your designated account at a United 
States depository financial institution 
using the ACH method, or using the 
redemption proceeds of your certificate 
of indebtedness.

§ 363.38 What happens if my financial 
institution returns an ACH debit? 

If your designated financial 
institution returns an ACH debit, we 
reserve the right to reinitiate the debit 
at our option. We also reserve the right 
to reverse the transaction, thereby 
removing the security from your New 
Treasury Direct account. We are not 
responsible for any fees your financial 
institution may charge relating to 
returned ACH debits.

� 11. Revise § 363.41 to read as follows:

§ 363.41 What happens if an ACH payment 
is returned to Public Debt? 

We will notify you electronically of 
the returned payment. We will hold 
your payment until you provide us with 
instructions. Returned payments will 
not earn interest. We reserve the right to 
redirect a returned payment to the bank 
account at a financial institution that 
you have designated in your New 
Treasury Direct account as your primary 
bank account, if that account is different 
from the one that returned the payment 
to us. We are not responsible for any 
fees your financial institution may 
charge relating to returned ACH 
payments.

� 12. Amend § 363.90 by adding 
paragraph (a)(6) and by revising 
paragraph (d) introductory text to read as 
follows:

§ 363.90 What happens when a New 
Treasury Direct account owner dies and his 
or her estate is entitled to savings bonds 
held in the account? 

(a) * * *
(6) If the value of the New Treasury 

Direct account greater than $100,000, 
we will require probate.
* * * * *

(d) Survivors’ order of precedence for 
payment or transfer. If there has been no 
administration, no administration is 
contemplated, no summary or small 
estate procedures have been used, and 
the total redemption value of the 
Treasury securities that are the property 
of the decedent’s estate is $100,000 or 
less, then the securities may be paid to 
the persons named in the following 
order of precedence:
* * * * *
� 13. Amend part 363 by adding Subpart 
D, to read as follows:

Subpart D—Certificate of Indebtedness 

Sec. 
363.130 What does this subpart cover? 
363.131 What is a New Treasury Direct 

certificate of indebtedness? 
363.132 Can the sale of the certificate of 

indebtedness be suspended? 
363.133 What happens to my certificate of 

indebtedness if the offering is terminated 
by the Secretary? 

363.134 What regulations cover a certificate 
of indebtedness? 

363.135 In what form is a certificate of 
indebtedness issued? 

363.136 Do certificates of indebtedness pay 
interest? 

363.137 What do I need to know about the 
registration of a certificate of 
indebtedness? 

363.138 How do I purchase a certificate of 
indebtedness? 

363.139 Is Treasury liable for the purchase 
of a certificate of indebtedness that is 
made in error? 

363.140 When is a certificate of 
indebtedness issued?

363.141 How do I purchase a security using 
the redemption proceeds of my 
certificate of indebtedness? 

363.142 May I redeem my certificate of 
indebtedness for cash? 

363.143 What happens if an ACH payment 
used to purchase a certificate of 
indebtedness is later reversed? 

363.144 May I delete a pending transaction 
involving a certificate of indebtedness? 

363.145 May I transfer or deliver my 
certificate of indebtedness? 

363.146 What happens to a certificate of 
indebtedness upon the death of the New 
Treasury Direct account owner? 

363.147 Does Public Debt reserve the right 
to require that any transaction in a 
certificate of indebtedness be conducted 
offline? 

363.148 What are the rules for judicial and 
administrative actions involving a 
certificate of indebtedness? 
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363.149 What evidence is required to 
establish the validity of judicial 
proceedings? 

363.150 May a certificate of indebtedness 
be pledged or used as collateral? 

363.151 Can Treasury suspend transactions 
in my certificate of indebtedness? 

363.152 Does Public Debt make any 
reservations as to issue of certificates of 
indebtedness?

§ 363.130 What does this subpart cover? 

This subpart is the offering of the 
certificate of indebtedness by the 
Secretary of the Treasury (Secretary), 
and will continue until suspended or 
terminated by the Secretary. This 
subpart is also the governing regulations 
for the certificate of indebtedness.

§ 363.131 What is a New Treasury Direct 
certificate of indebtedness? 

A New Treasury Direct certificate of 
indebtedness (certificate of 
indebtedness) is a security held within 
your primary or linked account, 
including a minor account for which 
you are the custodian, that is issued 
daily, with a one-day maturity, that 
automatically rolls over at maturity 
until you request redemption. A 
certificate of indebtedness has a 
minimum purchase amount of one cent. 
The only purpose of a certificate of 
indebtedness is to accumulate funds for 
the purchase of another eligible security 
in the New Treasury Direct system. A 
certificate of indebtedness within a 
minor’s account is the property of the 
minor alone.

§ 363.132 Can the sale of the certificate of 
indebtedness be suspended? 

The Secretary may suspend and 
rescind the suspension of sales of the 
certificate of indebtedness by 
announcement at any time.

§ 363.133 What happens to my certificate 
of indebtedness if the offering is terminated 
by the Secretary? 

Upon the termination of this offering 
by the Secretary, the certificate of 
indebtedness ceases to roll over; the 
proceeds will be paid by the ACH 
method to the bank account at a 
financial institution that you designated 
in your New Treasury Direct account as 
your primary bank account.

§ 363.134 What regulations cover a 
certificate of indebtedness? 

The regulations in part 363 apply to 
a certificate of indebtedness. We 
expressly disclaim representations or 
warranties regarding a certificate of 
indebtedness that in any way conflict 
with these regulations and other 
applicable law.

§ 363.135 In what form is a certificate of 
indebtedness issued? 

A certificate of indebtedness is issued 
in electronic form only in the New 
Treasury Direct system.

§ 363.136 Do certificates of indebtedness 
pay interest? 

Certificates of indebtedness do not 
pay any interest. However, the Secretary 
may prescribe a rate of interest, or 
change the interest rate, for certificates 
of indebtedness by announcement at 
any time. The new rate would apply to 
certificates of indebtedness issued 
thereafter, as provided in the 
announcement. The Secretary’s 
determination of the rate will be final.

§ 363.137 What do I need to know about 
the registration of a certificate of 
indebtedness? 

A certificate of indebtedness is 
automatically registered in the single 
ownership form of registration in the 
New Treasury Direct account owner’s 
name.

§ 363.138 How do I purchase a certificate 
of indebtedness? 

You may purchase your certificate of 
indebtedness through one or more of the 
following four methods: 

(a) payroll deduction, in which your 
employer sends funds through the ACH 
method to your New Treasury Direct 
account; 

(b) deposit by your financial 
institution, in which your financial 
institution sends funds by the ACH 
method to your New Treasury Direct 
account on a recurring or one-time 
basis; 

(c) through the Buy Direct function of 
your New Treasury Direct account, in 
which you direct us to debit funds from 
your account at a financial institution to 
purchase a certificate of indebtedness. 
This method is limited to no greater 
than $25 per transaction; or 

(d) by using the proceeds from the 
redemption or interest payment of a 
security to purchase a certificate of 
indebtedness.

§ 363.139 Is Treasury liable for the 
purchase of a certificate of indebtedness 
that is made in error? 

We are not liable for any deposits of 
funds for the purchase of a certificate of 
indebtedness that are made in error by 
your financial institution or employer.

§ 363.140 When is a certificate of 
indebtedness issued? 

A certificate of indebtedness is issued 
the business day after the purchase 
transaction is made.

§ 363.141 How do I purchase a security 
using the redemption proceeds of my 
certificate of indebtedness? 

You may purchase an eligible security 
by redeeming all or a portion of your 
certificate of indebtedness and applying 
the proceeds toward the purchase of 
another eligible security. To do this, 
your certificate of indebtedness must be 
of sufficient value to cover the cost of 
the security. If you are paying for a 
security using the redemption proceeds 
of a certificate of indebtedness, you 
must pay the full amount of the 
purchase price of the security using the 
redemption proceeds.

§ 363.142 May I redeem my certificate of 
indebtedness for cash? 

You may redeem part or all of the 
value of your certificate of indebtedness 
at any time. The redemption proceeds 
will be deposited electronically using 
the ACH method into the account at 
your financial institution that you 
designated for the deposit of the 
proceeds.

§ 363.143 What happens if an ACH 
payment used to purchase a certificate of 
indebtedness is later reversed?

If an ACH payment used to purchase 
a certificate of indebtedness is later 
reversed, we reserve the right to reverse 
the purchase of the certificate of 
indebtedness. If the ACH reversal occurs 
after the certificate of indebtedness has 
been redeemed, we reserve the right to 
reverse previously processed security 
transactions, including securities that 
were purchased as gifts and securities 
that have been transferred or delivered 
from your account to the account of 
another New Treasury Direct account 
owner.

§ 363.144 May I delete a pending 
transaction involving a certificate of 
indebtedness? 

(a) You may delete a pending 
purchase of a certificate of indebtedness 
initiated from your New Treasury Direct 
account. 

(b) You may delete a pending 
purchase of a security using a certificate 
of indebtedness as payment. 

(c) You may not delete a pending 
redemption of all or part of the value of 
a certificate of indebtedness.

§ 363.145 May I transfer or deliver my 
certificate of indebtedness? 

A certificate of indebtedness is 
nontransferable. You may not deliver a 
certificate of indebtedness to another 
New Treasury Direct account as a gift.
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§ 363.146 What happens to a certificate of 
indebtedness upon the death of the New 
Treasury Direct account owner? 

(a) Upon the death of the New 
Treasury Direct account owner, a 
certificate of indebtedness is the 
property of the estate of the account 
owner. If any purchases of other eligible 
securities are made after the death of the 
owner using the redemption proceeds of 
a certificate of indebtedness as payment, 
we will consider the securities to be the 
property of the estate of the account 
owner, notwithstanding any registration 
on the security. 

(b) We are not liable for the 
redemption of a security that was 
purchased using the redemption 
proceeds of a certificate of indebtedness 
as payment. We are not liable for the 
redemption of a certificate of 
indebtedness that may occur after the 
death of the account owner but prior to 
our receiving notice of the death of the 
account owner. 

(c) If the estate is being administered, 
we will require appropriate proof of 
appointment for the legal representative 
of the estate. Letters of appointment 
must be dated within one year of 
submission. The legal representative of 
the estate must request payment of the 
certificate of indebtedness to the 
person(s) entitled. We will require ACH 
instructions. If the value of the New 
Treasury Direct account is greater than 
$100,000, we will require probate. 

(d) If the estate has been previously 
settled through judicial proceedings, the 
person(s) entitled must request payment 
of the certificate of indebtedness. We 
will require ACH instructions. We will 
require a certified copy of the court-
approved final accounting for the estate, 
the court’s decree of distribution, or 
other appropriate evidence. 

(e) If there is no formal administration 
and no representative of the estate is to 
be appointed, the person(s) entitled 
under state law summary or small 
estates procedures may request payment 
of the certificate of indebtedness. We 
will require appropriate evidence. We 
will require ACH instructions. 

(f) If there has been no administration, 
no administration is contemplated, no 
summary or small estate procedures 
have been used, and the total 
redemption value of the Treasury 
securities that are the property of the 
decedent’s estate is $100,000 or less, 
then the certificate of indebtedness may 
be paid to the persons named in the 
following order of precedence: 

(1) There is a surviving spouse and no 
surviving child or descendant of a 
deceased child: to the surviving spouse. 

(2) There is a surviving spouse and a 
child or children of the decedent, or 

descendants of deceased children: one-
half to the surviving spouse and one-
half to the child or children of the 
decedent, and the descendants of 
deceased children, by representation, or 
by agreement of all persons entitled in 
this class; 

(3) There is no surviving spouse and 
there is a surviving child or descendant 
of deceased children: to the child or 
children of the decedent, and the 
descendants of deceased children, by 
representation. 

(4) There are no surviving spouse, no 
surviving child, and no surviving 
descendants of deceased children: to the 
parents of the decedent, one-half to 
each, or in full to the survivor. 

(5) There are no surviving spouse, no 
surviving child or surviving 
descendants of deceased children, and 
no surviving parents: to the brothers and 
sisters and descendants of deceased 
brothers and sisters by representation. 

(6) There are no surviving spouse, no 
surviving child or surviving 
descendants of deceased children, no 
surviving parents, and no brothers or 
sisters or descendants of deceased 
brothers and sisters: to other next of kin, 
as determined by the laws of the 
decedent’s domicile at the time of death. 

(7) There are no surviving spouse, no 
surviving child or surviving 
descendants of deceased children, no 
surviving parents, no brothers or sisters 
or descendants of deceased brothers and 
sisters, and no next of kin, as 
determined by the laws of the 
decedent’s domicile at the time of death: 
to persons related to the decedent by 
marriage, i.e., heirs of a spouse of the 
last decedent where the spouse 
predeceased that registrant. 

(8) There are no surviving spouse, no 
surviving child or surviving 
descendants of deceased children, no 
surviving parents, no brothers or sisters 
or descendants of deceased brothers and 
sisters, no next of kin, as determined by 
the laws of the decedent’s domicile at 
the time of death, and no persons 
related to the decedent by marriage: to 
the person who paid the burial and 
funeral expenses, or a creditor of the 
decedent’s estate, but payment may be 
made only to the extent that the person 
has not been reimbursed. 

(9) Escheat according to the 
applicable state law. 

(g) When we make payments 
according to paragraph (f) of this 
section, we will make the payments by 
the ACH method to either a person 
individually, or individually and on 
behalf of all other persons entitled. We 
will require ACH instructions for 
payment. A person who receives 
payment of certificate of indebtedness 

proceeds individually and on behalf of 
others agrees to make distribution of the 
proceeds to the other persons entitled 
by the law of the decedent’s domicile. 
The provisions of this section are for our 
convenience and do not determine 
ownership of the securities or their 
proceeds. We may rely on information 
provided by the person who requests 
payment, and are not liable for any 
action taken in reliance on the 
information furnished.

§ 363.147 Does Public Debt reserve the 
right to require that any transaction in a 
certificate of indebtedness be conducted 
offline? 

We reserve the right to require any 
transaction to be conducted offline 
using an approved form. Signatures on 
offline transactions must be certified or 
guaranteed as provided in instructions 
in § 363.43.

§ 363.148 What are the rules for judicial 
and administrative actions involving a 
certificate of indebtedness? 

(a) We are not subject to and will not 
accept a notice of an adverse claim or 
notice of pending judicial proceedings 
involving a certificate of indebtedness. 

(b) Treasury, Public Debt, and the 
Federal Reserve Banks are not proper 
defendants in a judicial proceeding 
involving competing claims to a 
certificate of indebtedness. 

(c) We will pay the redemption 
proceeds of a certificate of indebtedness 
pursuant to a divorce decree that either 
disposes of the certificate of 
indebtedness or ratifies a property 
settlement agreement disposing of the 
certificate of indebtedness of either of 
the parties. If the divorce decree does 
not set out the terms of the property 
settlement agreement, we will require a 
certified copy of the agreement. 

(d) We will recognize a final order 
entered by a court that affects 
ownership rights in a certificate of 
indebtedness only to the extent that the 
order is consistent with the provisions 
of this part. The owner of the certificate 
of indebtedness must be a party to the 
proceedings. We will require a certified 
copy of the court order. 

(e) We will pay the redemption 
proceeds of a certificate of indebtedness 
pursuant to a valid levy to satisfy a 
money judgment against the owner of 
the certificate of indebtedness. Payment 
will be made only to the extent 
necessary to satisfy the money 
judgment. 

(f) We will honor an IRS 
administrative levy under section 6331 
of the Internal Revenue Code with 
respect to the owner. 

(g) We will pay the redemption 
proceeds of a certificate of indebtedness 
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to a trustee in bankruptcy, a receiver of 
an insolvent’s estate, a receiver in 
equity, or a similar court officer, if the 
original court order is against the owner. 
Payment will be made electronically 
through the ACH method to a U.S. 
depository financial institution account 
designated by the receiver or a similar 
court official.

§ 363.149 What evidence is required to 
establish the validity of judicial 
proceedings? 

(a) We require certified copies of the 
final judgment, decree, or court order, 
and any necessary supplementary 
proceedings. 

(b) A request for payment by a trustee 
in bankruptcy or a receiver of an 
insolvent’s estate must be supported by 
evidence of appointment and 
qualification. 

(c) A request for payment by a 
receiver in equity or a similar court 
officer (other than a receiver of an 
insolvent’s estate) must be supported by 
a copy of an order that authorizes the 
redemption of the certificate of 
indebtedness.

§ 363.150 May a certificate of 
indebtedness be pledged or used as 
collateral? 

A certificate of indebtedness may not 
be pledged or used as collateral for the 
performance of an obligation.

§ 363.151 Can Treasury suspend 
transactions in my certificate of 
indebtedness? 

We reserve the right to suspend 
transactions in your certificate of 
indebtedness if we deem it to be in the 
best interests of the United States.

§ 363.152 Does Public Debt make any 
reservations as to issue of certificates of 
indebtedness? 

We may reject any application for the 
purchase of a certificate of 
indebtedness, in whole or in part. We 
may refuse to issue a certificate of 
indebtedness in any case or class of 
cases, if we deem the action to be in the 
public interest. Our action in any such 
respect is final.

Dated: August 11, 2004. 

Donald V. Hammond, 
Fiscal Assistant Secretary.
[FR Doc. 04–18763 Filed 8–12–04; 12:13 pm] 

BILLING CODE 4810–39–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 65

Changes in Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Final rule.

SUMMARY: Modified Base (1% annual-
chance) Flood Elevations (BFEs) are 
finalized for the communities listed 
below. These modified BFEs will be 
used to calculate flood insurance 
premium rates for new buildings and 
their contents.
EFFECTIVE DATES: The effective dates for 
these modified BFEs are indicated on 
the following table and revise the Flood 
Insurance Rate Maps (FIRMs) in effect 
for the listed communities prior to this 
date.
ADDRESSES: The modified BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Mitigation 
Division, Emergency Preparedness and 
Response Directorate, FEMA, 500 C 
Street SW., Washington, DC 20472, 
(202) 646–2903.
SUPPLEMENTARY INFORMATION: FEMA 
makes the final determinations listed 
below of the modified BFEs for each 
community listed. These modified BFEs 
have been published in newspapers of 
local circulation and ninety (90) days 
have elapsed since that publication. 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate has resolved any 
appeals resulting from this notification. 

The modified BFEs are not listed for 
each community in this notice. 
However, this rule includes the address 
of the Chief Executive Officer of the 
community where the modified BFEs 
determinations are available for 
inspection. 

The modified BFEs are made pursuant 
to Section 206 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and are in accordance with the National 
Flood Insurance Act of 1968, 42 U.S.C. 
4001 et seq., and with 44 CFR Part 65. 

For rating purposes, the currently 
effective community number is shown 
and must be used for all new policies 
and renewals. 

The modified BFEs are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or to show evidence of being 
already in effect in order to qualify or 
to remain qualified for participation in 
the National Flood Insurance Program 
(NFIP). 

These modified BFEs, together with 
the floodplain management criteria 
required by 44 CFR 60.3, are the 
minimum that are required. They 
should not be construed to mean that 
the community must change any 
existing ordinances that are more 
stringent in their floodplain 
management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, State, or regional entities. 

These modified BFEs are used to meet 
the floodplain management 
requirements of the NFIP and are also 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings built after these elevations are 
made final, and for the contents in these 
buildings. 

The changes in BFEs are in 
accordance with 44 CFR 65.4. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
modified BFEs are required by the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4105, and are required to 
maintain community eligibility in the 
NFIP. No regulatory flexibility analysis 
has been prepared. 

Regulatory Classification 

This final rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated October 26, 1987. 

VerDate jul<14>2003 16:26 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00048 Fmt 4700 Sfmt 4700 E:\FR\FM\16AUR1.SGM 16AUR1



50313Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Rules and Regulations 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of Section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 65
Flood insurance, Floodplains, 

Reporting and recordkeeping 
requirements.

� Accordingly, 44 CFR part 65 is 
amended to read as follows:

PART 65—[AMENDED]

� 1. The authority citation for part 65 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 

1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 65.4 [Amended]

� 2. The tables published under the 
authority of § 65.4 are amended as 
follows:

State and county Location and case No. 
Date and name of news-
paper where notice was 

published 

Chief executive officer of 
community 

Effective 
date of modi-

fication 

Community 
No. 

Arizona: 
Maricopa, (FEMA 

Docket No.: B–
7444).

City of Phoenix, (03–09–
0934P).

Dec. 18, 2003, Dec. 25, 
2003, Arizona Business 
Gazette.

The Honorable Skip 
Rimsza, Mayor, City of 
Phoenix, 200 West 
Washington Street, 11th 
Floor, Phoenix, Arizona 
85003.

Mar. 25, 
2004.

040051

Maricopa, (FEMA 
Docket No.: B–
7446).

City of Phoenix, (04–09–
0654X).

Mar. 18, 2004, Mar. 25, 
2004, Arizona Business 
Gazette.

The Honorable Phil Gor-
don, Mayor, City of 
Phoenix, 200 West 
Washington Street, 11th 
Floor, Phoenix, Arizona 
85003–1611.

Jun. 24, 
2004.

040051

Pima, (FEMA Docket 
No.: B–7444).

Town of Marana, (02–09–
829P) (04–09–045X).

Jan. 15, 2004, Jan. 22, 
2004, Daily Territorial.

The Honorable Bobby Sut-
ton, Jr., Mayor, Town of 
Marana, 13251 North 
Lon Adams Road, 
Marana, Arizona 85653.

Apr. 22, 
2004.

040118

Pima, (FEMA Docket 
No.: B–7446).

Town of Marana, (04–09–
0750P).

Mar. 25, 2004, Apr. 1, 
2004, Daily Territorial.

The Honorable Bobby Sut-
ton, Jr., Mayor, Town of 
Marana, 13251 North 
Lon Adams Road, 
Marana, Arizona 85653.

Apr. 22, 
2004.

040118

Pima, (FEMA Docket 
No.: B–7446).

Town of Marana, (03–09–
0698P).

Mar. 25, 2004, Apr. 1, 
2004, Daily Territorial.

The Honorable Bobby Sut-
ton, Jr., Mayor, Town of 
Marana, 13251 North 
Lon Adams Road, 
Marana, Arizona 85653.

Jul. 1, 2004 040118

Pima, (FEMA Docket 
No.: B–7444).

City of Tucson, (02–09–
829P) (04–09–0465X).

Jan. 15, 2004, Jan. 22, 
2004, Daily Territorial.

The Honorable Bob Walk-
up, Mayor, City of Tuc-
son, City Hall, 255 West 
Alameda Street, Tuc-
son, Arizona 85701.

Apr. 22, 
2004.

040076

Pima, (FEMA Docket 
No.: B–7446).

City of Tucson, (03–09–
1711P).

Apr. 8, 2004, Apr. 15, 
2004, Daily Territorial.

The Honorable Bob Walk-
up, Mayor, City of Tuc-
son, City Hall, 255 West 
Alameda Street, Tuc-
son, Arizona 85701.

Jul. 15, 2004 040076

Pima, (FEMA Docket 
No.: B–7444).

Unincorporated Areas, 
(02–09–829P) (04–09–
0465X).

Jan. 15, 2004, Jan. 22, 
2004, Daily Territorial.

The Honorable Sharon 
Bronson, Chair, Pima 
County, Board of Super-
visors, 1330 West Con-
gress Street, 11th Floor, 
Tucson, Arizona 85701.

Apr. 22, 
2004.

040073

Pima, (FEMA Docket 
No.: B–7446).

Unincorporated Areas, 
(03–09–0698P),.

Mar. 25, 2004, Apr. 1, 
2004, Daily Territorial.

The Honorable Sharon 
Bronson, Chair, Pima 
County, Board of Super-
visors, 1330 West Con-
gress Street, 11th Floor, 
Tucson, Arizona 85701.

Jul. 1, 2004 040073

Yuma, (FEMA Docket 
No.: B–7444).

Unincorporated Areas, 
(02–09–045P).

Dec. 16, 2003, Dec. 23, 
2003, Yuma Daily Sun.

The Honorable Lenore 
Lorona Stuart, Chair-
person, Yuma County, 
Board of Supervisors, 
108 South MainStreet, 
Yuma, Arizona 85364.

Mar. 24, 
2004.

040099
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Amador, (FEMA 
Docket No.: B–
7444).

City of Sutter Creek, (03–
09–0678P).

Oct. 8, 2003, Oct. 15, 
2003, Ledger Dispatch.

The Honorable W. Brent 
Parsons, Mayor, City of 
Sutter Creek, P.O. Box 
1238, Sutter Creek, 
California 95685.

Sept. 19, 
2003.

060458

Contra Costa (FEMA 
Docket No.: B–
7444).

Unincorporated Areas, 
(03–09–1147P).

Nov. 6, 2003, Nov. 13, 
2003, Contra Costa 
Times.

The Honorable Mark 
DeSaulnier, Chairman, 
Contra County, Board of 
Supervisors, 2425 Bisso 
Lane Suite 110, Con-
cord, California 94520.

Oct. 29, 
2003.

060025

Humboldt (FEMA 
Docket No.: B–
7446).

City of Arcata, (03–09–
0824P).

Feb. 10, 2004, Feb. 17, 
2004, Arcata Eye.

The Honorable Robert 
Ornelas, Mayor, City of 
Arcata, 736 F Street, 
Arcata, California 94521.

May 18, 
2004.

060061

Los Angeles (FEMA 
Docket No.: B–
7446).

City of Burbank, (02–09–
944P).

Feb. 11, 2004, Feb. 18, 
2004, Burbank Leader.

The Honorable Stacey 
Murphy, Mayor, City of 
Burbank, P.O. Box 
6459, Burbank, Cali-
fornia 94521.

May 19, 
2004.

065018

Los Angeles (FEMA 
Docket No.: B–
7446).

City of Los Angeles; (04–
09–0102P).

Mar. 11, 2004, Mar. 18, 
2004, Los Angeles 
Times.

The Honorable James K. 
Hahn, Mayor, City of 
Los Angeles, 200 North 
Spring Street, Room 
303, Los Angeles, Cali-
fornia 90012.

Jun. 17, 
2004.

060137

Mono (FEMA Docket 
No.: B–7444).

Unincorporated Areas, 
(02–09–0445P).

Jan. 22, 2004, Jan. 29, 
2004, Mammoth Times.

The Honorable John Cecil, 
Chairman, Mono Coun-
ty, Board of Super-
visors, P.O. Box 654, 
Bridgeport, California 
93517.

Apr. 28, 
2004.

060194

Placer (FEMA Docket 
No.: B–7446).

Unincorporated Area, (03–
09–1212P).

Feb. 4, 2004, Feb. 11, 
2004, The Rocklin Plac-
er Herald.

The Honorable Rex 
Bloomfield, Chairman, 
Placer County, Board of 
Supervisors, 175 
Fulweiler Avenue, Au-
burn, California 95603.

Jan. 8, 2004 060239

Riverside (FEMA 
Docket No.: B–
7446).

City of Moreno Valley, 
(04–09–0122P).

Apr. 1, 2004, Apr. 8, 2004, 
Press—Enterprise.

The Honorable Frank 
West, Mayor, City of 
Moreno Valley, 14177 
Frederick Street, 
Moreno Valley, Cali-
fornia 92552.

Jul. 8, 2004 065074 

Riverside (FEMA 
Docket No.: B–
7444).

City of Murrieta, (03–09–
1620P) (04–09–0819X).

Jan. 22, 2004, Jan. 29, 
2004, The California.

The Honorable Jack Van 
Haaster, Mayor, City of 
Murrieta, 26442 Beck-
man Court, Murrieta, 
California 92562.

Apr. 29, 
2004.

060751

Riverside (FEMA 
Docket No.: B–
7444).

City of Temecula, (03–09–
0162P).

Oct. 29, 2003, Nov. 5, 
2003, The Press Enter-
prise.

The Honorable Jeff Stone, 
Mayor, City of 
Temecula, P.O. Box 
9033, Temecula, Cali-
fornia 92589–9033.

Feb. 4, 2004 060742

San Diego (FEMA 
Docket No.: B–
7446).

City of Chula Vista, (03–
09–0900P).

Mar. 5, 2004, Mar. 12, 
2004, Chula Vista Star 
News.

The Honorable Stephen C. 
Padilla, Mayor, City of 
Chula Vista, City Hall, 
276 Fourth Avenue, 
Chula Vista, California 
91910.

Jun. 11, 
2004.

065021

San Diego (FEMA 
Docket No.: B–
7444).

City of Oceanside, (02–
09–1057P).

Jan. 8, 2004, Jan. 15, 
2004, North County 
Times.

The Honorable Terry 
Johnson, Mayor, City of 
Oceanside, 300 North 
Coast Highway, Ocean-
side, California 92054.

Nov. 21, 
2003.

060294

San Diego (FEMA 
Docket No.: B–
7446).

City of Oceanside, (04–
09–0309P).

Apr. 1, 2004, Apr. 8, 2004, 
North County Times.

The Honorable Terry 
Johnson, Mayor, City of 
Oceanside, 300 North 
Coast Highway, Ocean-
side, California 92054.

Jul. 8, 2004 060294
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San Diego (FEMA 
Docket No.: B–
7446).

City of San Diego, (04–
09–0108P).

Apr. 8, 2004, Apr. 15, 
2004, San Diego City 
Transcript.

The Honorable Richard M. 
Murphy, Mayor, City of 
San Diego, 202 C 
Street, 11th Floor, San 
Diego, California 92101.

Jul. 15, 2004 060295

San Diego (FEMA 
Docket No.: B–
7444).

Unincorporated Areas, 
(03–09–0999P).

Nov. 13, 2003, Nov. 20, 
2003, The San Diego 
Union-Tribune.

The Honorable Greg Cox, 
Chairman, San Diego 
County Board of Super-
visors, 1600 Pacific 
Highway, Room 335, 
San Diego, California 
92101.

Feb. 19, 
2004.

060284

San Diego (FEMA 
Docket No.: B–
7446).

Unincorporated Areas, 
(03–09–1209P).

Apr. 8, 2004, Apr. 15, 
2004, San Diego Union-
Tribune.

The Honorable Dianne 
Jacob, Chairwoman, 
San Diego County 
Board of Supervisors, 
1600 Pacific Highway, 
San Diego, California 
92101.

Jul. 15, 2004 060284

Ventura (FEMA Dock-
et No.: B–7440).

City of Fillmore, (02–09–
927P).

Jul. 31, 2003, Aug. 7, 
2003, Fillmore Gazette.

The Honorable Evaristo 
Barajas, Mayor, City of 
Fillmore, Fillmore City 
Hall, 250 Central Ave-
nue, Fillmore, California 
93015–1907.

Nov. 7, 2003 060415

Ventura (FEMA Dock-
et No.: B–7444).

City of Simi Valley, (03–
09–1657P).

Dec. 11, 2003, Dec. 18, 
2003, Ventura County 
Star.

The Honorable William 
Davis, Mayor, City of 
Simi Valley, 2929 Tapo 
Canyon Road, Simi Val-
ley, California 93063–
2199.

Nov. 18, 
2003.

060421

Ventura (FEMA Dock-
et No.: B–7444).

City of Simi Valley, (03–
09–1631P).

Jan. 1, 2004, Jan. 8, 
2004, Ventura County 
Star.

The Honorable William 
Davis, Mayor, City of 
Simi Valley, 2929 Tapo 
Canyon Road, Simi Val-
ley, California 93063–
2199.

Apr. 9, 2004 060421

Ventura (FEMA Dock-
et No.: B–7446).

City of Simi Valley, (04–
09–0234P).

Feb. 12, 2004, Feb. 19, 
2004, Ventura County 
Star.

The Honorable William 
Davis, Mayor, City of 
Simi Valley, 2929 Tapo 
Canyon Road, Simi Val-
ley, California 93063–
2199.

Jan. 30, 
2004.

060421

Ventura (FEMA Dock-
et No.: B–7440).

Unincorporated Areas, 
(02–09–927P).

Jul. 31, 2004, Aug. 7, 
2004, Fillmore Gazette.

The Honorable Judy 
Mikels, Chair, Ventura 
County, Board of Super-
visors, 800 South Vic-
toria Avenue, Ventura, 
California 93009.

Nov. 7, 2003 060413

Colorado: 
Adams, (FEMA Dock-

et No.: B–7446).
City of Brighton, (03–08–

0621P).
Feb. 4, 2004, Feb. 11, 

2004, Brighton Standard 
Blade.

The Honorable Jan 
Pawlowski, Mayor, City 
of Brighton, 22 South 
Fourth Avenue, Brigh-
ton, Colorado 80601.

May 12, 
2004.

080004

Adams (FEMA Docket 
No.: B–7446).

Unincorporated Areas, 
(03–08–0621P).

Feb. 4, 2004, Feb. 11, 
2004, Brighton Standard 
Blade.

The Honorable Elaine T. 
Valente, Chair, Adams 
County Board of Com-
missioners, 450 South 
Fourth Avenue, Brigh-
ton, Colorado 80601.

May 12, 
2004.

080001

Adams (FEMA Docket 
No.: B–7446).

Unincorporated Areas, 
(02–08–398P).

Feb. 6, 2004, Feb. 13, 
2004, Eastern Colorado 
News.

The Honorable Elaine T. 
Valente, Chair, Adams 
County Board of Com-
missioners, 450 South 
Fourth Avenue, Brigh-
ton, Colorado 80601.

May 14, 
2004.

080001
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Arapahoe, (FEMA 
Docket No.: B–
7446).

City of Littleton, (03–08–
0691P).

Mar. 11, 2004, Mar. 18, 
2004, Littleton Inde-
pendent.

The Honorable John 
Ostermiller, Mayor, City 
of Littleton, 2255 West 
Berry Avenue, Littleton, 
Colorado 80165.

Mar. 1, 2004 080017

Boulder, (FEMA Dock-
et No.: B–7444).

City of Boulder, (03–08–
0410P).

Jan. 8, 2004, Jan. 15, 
2004, Boulder Daily 
Camera.

The Honorable William R. 
Toor, Mayor, City of 
Boulder, 1777 Broad-
way, Boulder, Colorado 
80306.

Apr. 15, 
2004.

080024

Douglas, (FEMA 
Docket No.: B–
7446).

Town of Parker, (04–08–
0033P).

Feb. 19, 2004, Feb. 26, 
2004, Douglas County 
News-Press.

The Honorable Gary 
Lasater, Mayor, Town of 
Parker, 20120 East 
Mainstreet, Parker, Col-
orado 80138.

May 27, 
2004.

080310

El Paso (FEMA Dock-
et No.: B–7444).

Town of Monument, (03–
08–0661P).

Jan. 7, 2004, Jan. 14, 
2004, Tri-Lakes Tribune.

The Honorable E. L. 
Konarski, Mayor, Town 
of Monument, P.O. Box 
325, Monument, Colo-
rado 80132.

Apr. 13, 
2004.

080064

El Paso (FEMA Dock-
et No.: B–7444).

Unincorporated Areas, 
(03–08–0619P).

Dec. 17, 2003, Dec. 24, 
2004, El Paso County 
News.

The Honorable Chuck 
Brown, Chairman, El 
Paso County, Board of 
Commissioners, 27 East 
Vermijo Avenue, Colo-
rado Springs, Colorado 
80903–2208.

Mar. 24, 
2004.

080059

El Paso (FEMA Dock-
et No.: B–7446).

Unincorporated Areas, 
(03–08–0406P).

Mar. 10, 2004, Mar. 17, 
2004, El Paso County 
News.

The Honorable Chuck 
Brown, Chairman, El 
Paso County, Board of 
Commissioners, 27 East 
Vermijo Avenue, Colo-
rado Springs, Colorado 
80903–2208.

Jun. 16, 
2004.

080059

El Paso (FEMA Dock-
et No.: B–7446).

Unincorporated Areas, 
(03–08–0449P).

Mar. 17, 2004, Mar. 24, 
2004, El Paso County 
News.

The Honorable Chuck 
Brown, Chairman, El 
Paso County, Board of 
Commissioners, 27 East 
Vermijo Avenue, Colo-
rado Springs, Colorado 
80903–2208.

Jun. 23, 
2004.

080059

El Paso (FEMA Dock-
et No.: B–7446).

Unincorporated Areas, 
(03–08–0617P).

Mar. 17, 2004, Mar. 24, 
2004, El Paso County 
News.

The Honorable Chuck 
Brown, Chairman, El 
Paso County, Board of 
Commissioners, 27 East 
Vermijo Avenue, Colo-
rado Springs, Colorado 
80903–2208.

Jun. 23, 
2004.

080059

Gilpin, (FEMA Docket 
No.: B–7444).

City of Black Hawk, (02–
08–526P).

Oct. 10, 2003, Oct. 17, 
2003, Weekly Register 
Call.

The Honorable Kathryn 
Eccker, Mayor, City of 
Black Hawk, P.O. Box 
17, Black Hawk, Colo-
rado 80422.

September 
15, 2003.

080076

Jefferson, (FEMA 
Docket No.: B–
7444).

City of Lakewood, (03–08–
0597P).

Dec. 4, 2003, Dec. 11, 
2003, The Lakewood 
Sentinel.

The Honorable Steve 
Burkholder, Mayor, City 
of Lakewood, Lakewood 
Civic Center South, 480 
South Allison Parkway/
Lakewood, Colorado 
80226.

Mar. 11, 
2004.

085075

Jefferson, (FEMA 
Docket No.: B–
7446).

City of Lakewood, (03–08–
0305P).

Mar. 25, 2004, Apr. 1, 
2004, Lakewood 
Sentinal.

The Honorable Steve 
Burkholder, Mayor, City 
of Lakewood, Lakewood 
Civic Center South, 480 
South Allison Parkway, 
Lakewood, Colorado 
80226.

Jul. 1, 2004 085075

VerDate jul<14>2003 16:26 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00052 Fmt 4700 Sfmt 4700 E:\FR\FM\16AUR1.SGM 16AUR1



50317Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Rules and Regulations 

State and county Location and case No. 
Date and name of news-
paper where notice was 

published 

Chief executive officer of 
community 

Effective 
date of modi-

fication 

Community 
No. 

Jefferson, (FEMA 
Docket No.: B–
7446).

City of Unincorporated 
Areas, (03–08–0479P).

Feb. 25, 2004, Mar. 3, 
2004, Evergreen Can-
yon Courier.

The Honorable Michelle 
Lawrence, Chairperson, 
Jefferson County, Board 
of Commissioners, 100 
Jefferson County Park-
way, Golden, Colorado 
80419–5550.

Jun. 2, 2004 080087

Jefferson, (FEMA 
Docket No.: B–
7444).

City of Westminster, (03–
08–0023P).

Jan. 8, 2004, Jan. 15, 
2004 Westminster Win-
dow.

The Honorable Ed Moss, 
Mayor, City of West-
minster, 4800 West 
92nd Avenue, West-
minster, CO 80031.

Apr. 14, 
2004.

080008

Jefferson, (FEMA 
Docket No.: B–
7446).

City of Westminster, (03–
08–0520P).

Jan. 29, 2004, Feb. 5, 
2004, Westminster Win-
dow.

The Honorable Ed Moss, 
Mayor, City of West-
minster, 4800 West 
92nd Avenue, West-
minster, CO 80031.

May 6, 2004 080008

Larimer, (FEMA Dock-
et No.: B–7444).

City of Fort Collins, (03–
08–0612P).

Dec. 11, 2003, Dec. 18, 
2003, Fort Collins Colo-
radoan.

The Honorable Ray Mar-
tinez, Mayor, City of 
Fort Collins, P.O. Box 
580, Fort Collins, Colo-
rado 80525.

Dec. 17, 
2003.

080102

Routt, (FEMA Docket 
No.: B–7444).

City of Steamboat Springs, 
(03–08–0036P).

Jan. 4, 2004, Jan. 11, 
2004, Steamboat Pilot.

The Honorable Kathy 
Connell, City Council 
President, City of 
Steamboat Springs, 
P.O. Box 775088, 
Steamboat Springs, Col-
orado 80477.

Apr. 12, 
2004.

080159

Hawaii: 
Hawaii, (FEMA Dock-

et No.: B–7446).
City of Hawaii County, 

(03–09–1531P).
Feb. 12, 2004, Feb. 19, 

2004, Hawaii Tribune 
Herald.

The Honorable Harry Kim, 
Mayor, Hawaii County, 
25 Aupuni Street, Hilo, 
Hawaii 96720.

Jan. 20, 
2004.

155166

Hawaii: Maui, (FEMA 
Docket No.: B–
7446).

City of Maui County, (03–
09–0438P).

Mar. 25, 2004, Apr. 1, 
2004, Maui News.

The Honorable Alan M. 
Arawaka, Mayor, Maui 
County, 200 South High 
Street, Wailuku, Hawaii 
96793–2155.

Jul. 1, 2004 150003

North Carolina: Guilford, 
(FEMA Docket No.: B–
7444).

City of Greensboro, (03–
04–063P).

Dec. 17, 2003, Dec. 24, 
2003, News & Record.

The Honorable Keith 
Holliday, Mayor, City of 
Greensboro, P.O. Box 
3136, Greensboro, 
North Carolina 27402.

Mar. 24, 
2004.

375351

Nevada: Clark, (FEMA 
Docket No.: B–7444).

City of Henderson, (03–
09–0270P).

Dec. 4, 2003, Dec. 11, 
2003, Las Vegas Re-
view Journal.

The Honorable James B. 
Gibson, Mayor, City of 
Henderson, 240 South 
Water Street, Hender-
son, Nevada 89015.

Nov. 6, 2003 320005

Texas: Dallas, (FEMA 
Docket No.: B–7444).

City of Sachse, (03–06–
2321P).

Jan. 15, 2004, Jan. 22, 
2004, Dallas Morning 
News.

The Honorable Hugh 
Cairns, Mayor, City of 
Sachse, 7310 Vista Val-
ley Lane, Sachse, 
Texas 75048.

Apr. 14, 
2004.

480186

Utah: 
Iron, (FEMA Docket 

No.: B–7444).
City of Cedar City, (03–

08–0370P).
Nov. 13, 2003, Nov. 20, 

2003, The Spectrum.
The Honorable Gerald R. 

Sherratt, Mayor, City of 
Cedar City, P.O. Box 
249, Cedar City, Utah 
84720.

Feb. 19, 
2004.

490074

Sevier, (FEMA Docket 
No.: B–7446).

City of Salina, (04–08–
0072P).

Feb. 25, 2004, Mar. 3, 
2004, Richfield Reaper.

The Honorable Marilyn S. 
Anderson, Mayor, City 
of Salina, P.O. Box 69, 
Salina, Utah 84654.

Jun. 2, 2004 490132

Washington: 
King, (FEMA Docket 

No.: B–7444).
City of Bothell, (03–10–

0047P).
Oct. 16, 2003, Oct. 23, 

2003, Seattle Times.
The Honorable Jeff Merrill, 

Mayor, City of Bothell, 
18305 101st Avenue 
Northeast, Bothell, 
Washington 98011.

Jan. 22, 
2004.

530075
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King, (FEMA Docket 
No.: B–7446).

City of Bellevue, (03–10–
0399P).

Feb. 26, 2004, Mar. 4, 
2004, King County Jour-
nal.

The Honorable Connie 
Marshall, Mayor, City of 
Bellevue, P.O. Box 
90012, Bellevue, Wash-
ington 98009–9012.

Jun. 3, 2004 530074

King,(FEMA Docket 
No.: B–7444).

City of Issaquah, (03–10–
0308P).

Oct. 15, 2003, Oct. 22, 
2003, Issaquah Press.

The Honorable Ava 
Frisinger, Mayor, City of 
Issaquah, P.O. Box 
1307, Issaquah, Wash-
ington 98027–1307.

Jan. 22, 
2004.

530079

Washington: Spo-
kane,(FEMA Docket 
No.: B–7444).

City of Spokane, (02–10–
545P).

Jan. 8, 2004, Jan. 15, 
2004, Spokesman Re-
view.

The Honorable John Pow-
ers, Mayor, City of Spo-
kane, Spokane City 
Hall, 808 West Spokane 
Falls Boulevard, Spo-
kane, Washington 
99201–3355.

Apr. 14, 
2004.

530183

Wyoming: Teton,(FEMA 
Docket No.: B–7444).

Teton County, (03–08–
0507P).

Dec. 3, 2003, Dec. 10, 
2003,Jackson Hole 
News.

The Honorable Bill 
Paddleford, Chair, Teton 
County, Board of Com-
missioners, P.O. Box 
3594, Jackson, Wyo-
ming 83001.

Nov. 19, 
2003.

560094

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 10, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18686 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 65

[Docket No. FEMA–D–7561] 

Changes in Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Interim rule.

SUMMARY: This interim rule lists 
communities where modification of the 
Base (1% annual chance) Flood 
Elevations (BFEs) is appropriate because 
of new scientific or technical data. New 
flood insurance premium rates will be 
calculated from the modified BFEs for 
new buildings and their contents.
DATE: These modified BFEs are 
currently in effect on the dates listed in 
the table and revise the Flood Insurance 
Rate Map(s) (FIRMs) in effect prior to 

this determination for each listed 
community. 

From the date of the second 
publication of these changes in a 
newspaper of local circulation, any 
person has ninety (90) days in which to 
request through the community that the 
Director reconsider the changes. The 
modified elevations may be changed 
during the 90-day period.
ADDRESSES: The modified BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street, SW., Washington, 
DC 20472, (202) 646–2903.
SUPPLEMENTARY INFORMATION: The 
modified BFEs are not listed for each 
community in this interim rule. 
However, the address of the Chief 
Executive Officer of the community 
where the modified BFE determinations 
are available for inspection is provided. 

Any request for reconsideration must 
be based upon knowledge of changed 
conditions, or upon new scientific or 
technical data. 

The modifications are made pursuant 
to Section 201 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and are in accordance with the National 
Flood Insurance Act of 1968, 42 U.S.C. 
4001 et seq., and with 44 CFR Part 65. 

For rating purposes, the currently 
effective community number is shown 

and must be used for all new policies 
and renewals. 

The modified BFEs are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or to show evidence of being 
already in effect in order to qualify or 
to remain qualified for participation in 
the National Flood Insurance Program 
(NFIP). 

These modified elevations, together 
with the floodplain management criteria 
required by 44 CFR 60.3, are the 
minimum that are required. They 
should not be construed to mean that 
the community must change any 
existing ordinances that are more 
stringent in their floodplain 
management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, State or regional entities.

The changes in BFEs are in 
accordance with 44 CFR 65.4. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
modified BFEs are required by the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4105, and are required to 
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maintain community eligibility in the 
NFIP. No regulatory flexibility analysis 
has been prepared. 

Regulatory Classification 

This interim rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 

Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of Section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 65
Flood insurance, Floodplains, 

reporting and Recordkeeping 
requirements.
� Accordingly, 44 CFR part 65 is 
amended to read as follows:

PART 65—[AMENDED]

� 1. The authority citation for part 65 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 65.4 [Amended]

� 2. The tables published under the 
authority of § 65.4 are amended as shown 
below:

State and county Location 
Dates and name of news-
paper where notice was 

published 

Chief executive officer of commu-
nity 

Effective date of 
modification 

Community 
No. 

Alabama: 
Jefferson ...... City of Bir-

mingham.
Jul. 1, 2004, Jul. 8, 2004, 

The Ledger.
The Honorable Bernard Kincaid, 

Mayor of the City of Bir-
mingham, City Hall, Room 500, 
710 North 20th Street, Bir-
mingham, Alabama 35203.

Jun. 24, 2004 ............ 010116 E 

St. Clair ........ City of Moody .... Jul. 22, 2004, Jul. 29, 
2004, The Leeds News.

The Honorable Joe Lee, Mayor of 
the City of Moody, 2900 Daniel 
Drive, Moody, Alabama 35004.

Jul. 13, 2004 ............. 010187 B 

Kentucky: 
Warren ......... City of Bowling 

Green.
Jul. 5, 2004, Jul. 12, 

2004, Daily News.
The Honorable Sandy Jones, 

Mayor of the City of Bowling 
Green, P.O. Box 430, Bowling 
Green, Kentucky 42102–0430.

Jun. 28, 2004 ............ 210219 D 

Warren ......... Unincorporated 
Areas.

Jul. 5, 2004, Jul. 12, 
2004, Daily News.

The Honorable Mike Buchanon, 
Warren County Judge/Executive, 
County Courthouse, 429 East 
10th Street, Bowling Green, 
Kentucky 42101.

Jun. 28, 2004 ............ 210312 D 

Maine: Cum-
berland.

Town of Scar-
borough.

Jul. 7, 2004, Jul. 14, 
2004, Portland Press 
Herald.

Mr. Ronald Owens, Scarborough 
Town Manager, P.O. Box 360, 
Scarborough, Maine 04070–
0360.

Jun. 28, 2004 ............ 230052 E 

Massachusetts: 
Suffolk.

City of Boston .... Jul. 16, 2004, Jul. 23, 
2004, Boston Herald.

The Honorable Thomas Menino, 
Mayor of the City of Boston, 1 
City Hall Plaza, 5th Floor, Bos-
ton, Massachusetts 02201.

Jul. 9, 2004 ............... 250286 D 

Mississippi: 
DeSoto.

City of Olive 
Branch.

Aug. 5, 2004, Aug. 12, 
2004, The DeSoto 
County Tribune.

The Honorable Samuel P. Rikard, 
Mayor of the City of Olive 
Branch, City Hall, 9189 Pigeon 
Roost Road, Olive Branch, Mis-
sissippi 38654.

Jul. 27, 2004 ............. 280286 E 

Pennsylvania: 
Dauphin ....... Township of 

Lower Paxton.
Jul. 19, 2004, Jul. 26, 

2004, The Patriot News.
Mr. William B. Hawk, Chairman of 

the Township of Lower Paxton 
Board of Supervisors, 75 South 
Houcks Road, Suite 207, Harris-
burg, Pennsylvania 17109.

Oct. 25, 2004 ............ 420384 B 

Bucks ........... Township of 
Northampton.

Aug. 4, 2004, Aug. 11, 
2004, Bucks County 
Courier Times.

Mr. Bruce Townsend, Township of 
Northampton, Manager, 55 
Township Road, Richboro, 
Pennsylvania 18954.

Nov. 10, 2004 ............ 420988 F 

Bucks ........... Township of 
Warminster.

Aug. 4, 2004, Aug. 11, 
2004, The Intelligencer.

Ms. Judith Smith, Township of 
Warminster, Manager, 401 Gib-
son Avenue, Warminster, Penn-
sylvania 18794.

Nov. 10, 2004 ............ 420990 F 

Bucks ........... Township of 
Warrington.

Aug. 4, 2004, Aug. 11, 
2004, The Intelligencer.

Mr. John D. Bonargo, Sr., Town-
ship of Warrington, Manager, 
Township Building, 852 Easton 
Road, Warrington, Pennsylvania 
18976.

Nov. 10, 2004 ............ 420208 F 
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State and county Location 
Dates and name of news-
paper where notice was 

published 

Chief executive officer of commu-
nity 

Effective date of 
modification 

Community 
No. 

Bucks ........... Township of 
Warwick.

Aug. 4, 2004, Aug. 11, 
2004, The Intelligencer.

Ms. Judith A. Algeo, Chairman of 
the Township of Warwick, Board 
of Supervisors, 1733 Township 
Greene, Jamison, Pennsylvania 
18929.

Nov. 10, 2004 ............ 420209 F 

Bucks ........... Town of 
Wrightstown.

Aug. 4, 2004, Aug. 11, 
2004, Bucks County 
Courier Times.

Mr. Chester S. Pogonowski, Chair-
man of the Township of 
Wrightstown, Board of Super-
visors, 738 Penns Park Road, 
Wrightstown, Pennsylvania 
18940.

Nov. 10, 2004 ............ 421045 F 

Tennessee: Sum-
ner.

City of Gallatin ... Jul. 9, 2004, Jul. 16, 
2004, The News Exam-
iner.

The Honorable Don K. Wright, 
Mayor of the City of Gallatin, 
132 West Main Street, Gallatin, 
Tennessee 37066.

Jul. 2, 2004 ............... 470185 D 

Virginia: Fauquier Unincorporated 
Areas.

Jul. 15, 2004, Jul. 22, 
2004, Fauquier Citizen.

Mr. G. Robert Lee, Fauquier Coun-
ty Administrator, 40 Culpeper 
Street, Warrenton, Virginia.

Jul. 9, 2004 ............... 510055 B 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance’’)

Dated: August 9, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18694 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 65

Changes in Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Final rule.

SUMMARY: Modified Base (1% annual 
chance) Flood Elevations (BFEs) are 
finalized for the communities listed 
below. These modified elevations will 
be used to calculate flood insurance 
premium rates for new buildings and 
their contents.
EFFECTIVE DATES: The effective dates for 
these modified BFEs are indicated on 
the following table and revise the Flood 
Insurance Rate Map(s) (FIRMs) in effect 
for each listed community prior to this 
date.
ADDRESSES: The modified BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 

respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street SW., Washington, 
DC 20472, (202) 646–2903.
SUPPLEMENTARY INFORMATION: FEMA 
makes the final determinations listed 
below of modified BFEs for each 
community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Mitigation Division 
Director of the Emergency Preparedness 
and Response Directorate has resolved 
any appeals resulting from this 
notification. 

The modified BFEs are not listed for 
each community in this notice. 
However, this rule includes the address 
of the Chief Executive Officer of the 
community where the modified base 
flood elevation determinations are 
available for inspection. 

The modifications are made pursuant 
to section 206 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and are in accordance with the National 
Flood Insurance Act of 1968, 42 U.S.C. 
4001 et seq., and with 44 CFR part 65. 

For rating purposes, the currently 
effective community number is shown 
and must be used for all new policies 
and renewals. 

The modified BFEs are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or to show evidence of being 
already in effect in order to qualify or 
to remain qualified for participation in 
the National Flood Insurance Program 
(NFIP). 

These modified elevations, together 
with the floodplain management criteria 
required by 44 CFR 60.3, are the 
minimum that are required. They 
should not be construed to mean that 
the community must change any 
existing ordinances that are more 
stringent in their floodplain 
management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, state or regional entities.

These modified elevations are used to 
meet the floodplain management 
requirements of the NFIP and are also 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings built after these elevations are 
made final, and for the contents in these 
buildings. 

The changes in BFEs are in 
accordance with 44 CFR 65.4. 

National Environmental Policy Act 
This rule is categorically excluded 

from the requirements of 44 CFR part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 
The Mitigation Division Director of 

the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
modified BFEs are required by the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4105, and are required to 
maintain community eligibility in the 
NFIP. No regulatory flexibility analysis 
has been prepared. 

Regulatory Classification 
This final rule is not a significant 

regulatory action under the criteria of 
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section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains, 
Reporting and recordkeeping 
requirements.
� Accordingly, 44 CFR part 65 is 
amended to read as follows:

PART 65—[AMENDED]

� 1. The authority citation for part 65 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 65.4 [Amended]

� 2. The tables published under the 
authority of § 65.4 are amended as 
follows:

State and county Location 
Dates and name of news-
paper where notice was 

published 
Chief executive officer of community Effective date of 

modification 
Community 

No. 

New Hampshire: 
Cheshire (FEMA 
Docket No. D–
7547).

City of Keene ....... Oct. 3, 2003, Oct. 10, 
2003, The Keene Sen-
tinel.

The Honorable Michael Blastos, 
Mayor of the City of Keene, City 
Hall, 3 Washington Street, Keene, 
New Hampshire 03431.

Sept. 25, 2003 ..... 330023 D 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 9, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18695 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 65

[Docket No. FEMA–B–7448] 

Changes in Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Interim rule.

SUMMARY: This interim rule lists 
communities where modification of the 
Base (1% annual-chance) Flood 
Elevations (BFEs) is appropriate because 
of new scientific or technical data. New 
flood insurance premium rates will be 
calculated from the modified BFEs for 
new buildings and their contents.
DATES: These modified BFEs are 
currently in effect on the dates listed in 
the table below and revise the Flood 
Insurance Rate Maps in effect prior to 
this determination for the listed 
communities. 

From the date of the second 
publication of these changes in a 

newspaper of local circulation, any 
person has ninety (90) days in which to 
request through the community that the 
Mitigation Division Director for the 
Emergency Preparedness and Response 
Directorate reconsider the changes. The 
modified BFEs may be changed during 
the 90-day period.
ADDRESSES: The modified BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E. Hazard 
Identification Section, Mitigation 
Division, Emergency Preparedness and 
Response Directorate, FEMA, 500 C 
Street SW., Washington, DC 20472, 
(202) 646–2903.
SUPPLEMENTARY INFORMATION: The 
modified BFEs are not listed for each 
community in this interim rule. 
However, the address of the Chief 
Executive Officer of the community 
where the modified BFE determinations 
are available for inspection is provided. 

Any request for reconsideration must 
be based on knowledge of changed 
conditions or new scientific or technical 
data. 

The modifications are made pursuant 
to section 201 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and are in accordance with the National 
Flood Insurance Act of 1968, 42 U.S.C. 
4001 et seq., and with 44 CFR part 65. 

For rating purposes, the currently 
effective community number is shown 
and must be used for all new policies 
and renewals. 

The modified BFEs are the basis for 
the floodplain management measures 
that the community is required to either 

adopt or to show evidence of being 
already in effect in order to qualify or 
to remain qualified for participation in 
the National Flood Insurance Program 
(NFIP). 

These modified BFEs, together with 
the floodplain management criteria 
required by 44 CFR 60.3, are the 
minimum that are required. They 
should not be construed to mean that 
the community must change any 
existing ordinances that are more 
stringent in their floodplain 
management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by the 
other Federal, State, or regional entities. 

The changes BFEs are in accordance 
with 44 CFR 65.4. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR Part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director for 
the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
modified BFEs are required by the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4105, and are required to 
maintain community eligibility in the 
NFIP. No regulatory flexibility analysis 
has been prepared. 

Regulatory Classification 

This interim rule is not a significant 
regulatory action under the criteria of 
section 3(f) of Executive Order 12866 of 
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September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains, 
Reporting and recordkeeping 
requirements.
� Accordingly, 44 CFR part 65 is 
amended to read as follows:

PART 65—[AMENDED]

� 1. The authority citation for part 65 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 65.4 [Amended]

� 2. The tables published under the 
authority of § 65.4 are amended as 
follows:

State and county Location and case 
no. 

Date and name of news-
paper where notice was 

published 
Chief executive officer of community Effective date of 

modification 
Community 

no. 

Arizona: 
Gila ................ City of Globe (04–

09–0928P).
Jun. 16, 2004, Jun. 23, 

2004, Arizona Silver 
Belt.

The Honorable Stanley Gibson, 
Mayor, City of Globe, 150 North 
Pine Street, Globe, Arizona 85501.

Sept. 22, 2004 ..... 040029

Maricopa ....... City of Avondale 
(04–09–0311P).

Jun. 17, 2004, Jun. 24, 
2004, Arizona Republic.

The Honorable Ronald J. Drake, 
Mayor, City of Avondale, 525 North 
Central Avenue, Avondale, Arizona 
85323.

Sept. 23, 2004 ..... 040038

Maricopa ....... Town of Buckeye 
(04–09–0585P).

Jun. 17, 2004, Jun. 24, 
2004, Buckeye Valley 
News.

The Honorable Dusty Hull, Mayor, 
Town of Buckeye, 100 North 
Apache Road, Suite A, Buckeye, 
Arizona 85326.

May 27, 2004 ....... 040039

Maricopa ....... Town of Buckeye 
(04–09–0544P).

Jun. 17, 2004, Jun. 24, 
2004, Buckeye Valley 
News.

The Honorable Dusty Hull, Mayor, 
Town of Buckeye, 100 North 
Apache Road, Suite A, Buckeye, 
Arizona 85326.

May 27, 2004 ....... 040039

Maricopa ....... City of Phoenix 
(02–09–290P).

Jun. 3, 2004, Jun. 10, 
2004, Arizona Business 
Gazette.

The Honorable Phil Gordon, Mayor, 
City of Phoenix, 200 West Wash-
ington Street, 11th Floor, Phoenix, 
Arizona 85003–1611.

Sept. 9, 2004 ....... 040051

Maricopa ....... City of Phoenix 
(03–09–1019P).

Jun. 17, 2004, Jun. 24, 
2004, Arizona Business 
Gazette.

The Honorable Phil Gordon, Mayor, 
City of Phoenix, 200 West Wash-
ington Street, 11th Floor, Phoenix, 
Arizona 85003–1611.

Sept. 23, 2004 ..... 040051

Maricopa ....... Unincorporated 
Areas (04–09–
0311P).

Jun. 17, 2004, Jun. 24, 
2004, Arizona Republic.

The Honorable Andrew W. Kunasek, 
Chairman, Maricopa County Board 
of Supervisors, 301 West Jefferson 
Street, 10th Floor, Phoenix, Arizona 
85003.

Sept. 23, 2004 ..... 040037

Pima .............. Town of Marana 
(02–09–1039P).

Jun. 10, 2004, Jun. 17, 
2004, Tucson Citizen.

The Honorable Bobby Sutton, Jr., 
Mayor, Town of Marana, 13251 
North Lon Adams Road, Marana, 
Arizona 85653.

Sept. 16, 2004 ..... 040118

Pima .............. Town of Marana 
(04–09–0308P).

May 6, 2004, May 13, 
2004, Daily Territorial.

The Honorable Bobby Sutton, Jr., 
Mayor, Town of Marana, 13251 
North Lon Adams Road, Marana, 
Arizona 85653.

Aug. 12, 2004 ...... 040118

Pima .............. Unincorporated 
Areas (02–09–
1039P).

Jun. 10, 2004, Jun. 17, 
2004, Tucson Citizen.

The Honorable Sharon Bronson, 
Chair, Pima County Board of Su-
pervisors, 130 West Congress 
Street, 11th Floor, Tucson, Arizona 
85701.

Sept. 16, 2004 ..... 040073

California: 
Los Angeles .. City of Burbank 

(02–09–874P).
Jun. 16, 2004, Jun. 23, 

2004, Burbank Leader.
The Honorable Stacey Murphy, 

Mayor, City of Burbank, P.O. Box 
6459, Burbank, California 91510–
6459.

May 20, 2004 ....... 065018

San Diego ..... City of Escondido 
(03–09–1334P).

Jun. 10, 2004, Jun. 17, 
2004, North County 
Times.

The Honorable Lori Pfeiler, Mayor, 
City of Escondido, 201 North 
Broadway, Escondido, California 
92025.

May 21, 2004 ....... 060290

San Diego ..... City of San Diego 
(02–09–0909X).

Apr. 29, 2004, May 6, 
2004, San Diego Daily 
Transcript.

The Honorable Richard M. Murphy, 
Mayor, City of San Diego, 202 C 
Street, 11th Floor, San Diego, Cali-
fornia 92101.

Aug. 5, 2004 ........ 060295
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State and county Location and case 
no. 

Date and name of news-
paper where notice was 

published 
Chief executive officer of community Effective date of 

modification 
Community 

no. 

San Diego ..... Unincorporated 
Areas (04–09–
0909X).

Apr. 29, 2004, May 6, 
2004, San Diego Daily 
Transcript.

The Honorable Dianne Jacob, Chair-
woman, San Diego County Board 
of Supervisors, 1600 Pacific High-
way, Room 335, San Diego, Cali-
fornia 92101.

Aug. 5, 2004 ........ 060284

San Diego ..... Unincorporated 
Areas (03–09–
1334P).

Jun. 10, 2004, Jun. 17, 
2004, North County 
Times.

The Honorable Greg Cox, Chairman, 
San Diego County, Board of Super-
visors, 1600 Pacific Highway, 
Room 335, San Diego, California 
92101.

May 21, 2004 ....... 060284

Solano ........... City of Fairfield 
(04–09–0394P).

Apr. 29, 2004, May 6, 
2004, Daily Republic.

The Honorable Karin MacMillan, 
Mayor, City of Fairfield, 1000 Web-
ster Street, Fairfield, California 
94533.

Aug. 5, 2004 ........ 060370

Colorado: Adams Unincorporated 
Areas (02–08–
250P).

Jun. 23, 2004, Jun. 30, 
2004, Brighton Stand-
ard-Blade.

The Honorable Elaine T. Valente, 
Chairwoman, Adams County, 
Board of Commissioners, 450 
South Fourth Avenue, Brighton, 
Colorado 80601.

Sept. 29, 2004 ..... 080001

Adams ........... Unincorporated 
Areas (03–08–
0677P).

Apr. 9, 2004, Apr. 16, 
2004, Eastern Colorado 
News.

The Honorable Elaine T. Valente, 
Chairwoman, Adams County, 
Board of Commissioners, 450 
South Fourth Avenue, Brighton, 
Colorado 80601.

Jul. 16, 2004 ........ 080001

Adams ........... City of West-
minster (02–08–
250P).

Jun. 23, 2004, Jun. 30, 
2004, Brighton Stand-
ard-Blade.

The Honorable Ed Moss, Mayor, City 
of Westminster, 4800 West 92nd 
Avenue, Westminster, Colorado 
80031.

Sept. 29, 2004 ..... 080008

Boulder .......... City of Boulder 
(04–08–0098P).

Jun. 10, 2004, Jun. 17, 
2004, Boulder Daily 
Camera.

The Honorable William R. Toor, 
Mayor, City of Boulder, P.O. Box 
791, Boulder, Colorado 80306.

Sept. 16, 2004 ..... 080024

Boulder and 
Weld.

Town of Erie (04–
08–0066P).

Apr. 28, 2004, May 5, 
2004, Erie Review.

The Honorable Barbara Connors, 
Mayor, Town of Erie, P.O. Box 750, 
Erie, Colorado 80516.

Aug. 4, 2004 ........ 080181

Boulder .......... City of Lafayette 
(04–08–0259P).

May 27, 2004, Jun. 3, 
2004, Boulder Daily 
Camera.

The Honorable Chris Berry, Mayor, 
City of Lafayette, 1290 South Pub-
lic Road, Lafayette, Colorado 
80026.

Sept. 1, 2004 ....... 080026

Boulder .......... Unincorporated 
Areas (04–08–
0259P).

May 27, 2004, Jun. 3, 
2004, Boulder Daily 
Camera.

The Honorable Paul Danish, Chair-
man, Boulder County, Board of 
Commissioners, P.O. Box 471, 
Boulder, Colorado 80306.

Sept. 1, 2004 ....... 080023

Broomfield ..... City and County of 
Broomfield (03–
08–0022P).

May 5, 2004, May 12, 
2004, Broomfield Enter-
prise.

The Honorable Karen Stuart, Mayor, 
City and County of Broomfield, One 
DesCombes Drive, Broomfield, Col-
orado 80020.

Aug. 25, 2004, ..... 085073

Broomfield ..... City and County of 
Broomfield (04–
08–0259P).

May 26, 2004, Jun. 2, 
2004, Broomfield Enter-
prise.

The Honorable Karen Stuart, Mayor, 
City and County of Broomfield, One 
DesCombes Drive, Broomfield, Col-
orado 80020.

Sept. 1, 2004 ....... 085073

Broomfield 
and Jeffer-
son.

City and County of 
Broomfield (02–
08–447P).

Jun. 9, 2004, Jun. 16, 
2004, Broomfield Enter-
prise.

The Honorable Karen Stuart, Mayor, 
City and County of Broomfield, One 
DesCombes Drive, Broomfield, Col-
orado 80020.

Sept 15, 2004 ...... 085073

Broomfield 
and Jeffer-
son.

City of West-
minster (02–08–
447P).

Jun. 9, 2004, Jun. 16, 
2004, Broomfield Enter-
prise.

The Honorable Ed Moss, Mayor, City 
of Westminster, 4800 West 92nd 
Avenue, Westminster, Colorado 
80031.

Sept. 15, 2004 ..... 080008

Douglas ......... Unincorporated 
Areas (03–08–
0425P).

Apr. 22, 2004, Apr. 29, 
2004, Douglas County 
News Press.

The Honorable James R. Sullivan, 
Chairman, Douglas County, Board 
of Commissioners, 100 Third 
Street, Castle Rock, Colorado 
80104.

Jul. 29, 2004 ........ 080049

El Paso ......... City of Colorado 
Springs (03–08–
0229P).

May 27, 2004, Jun. 3, 
2004, The Gazette.

The Honorable Lionel Rivera, Mayor, 
City of Colorado Springs, P.O. Box 
1575, Colorado Springs, Colorado 
80901.

Sept. 2, 2004 ....... 080060

El Paso ......... Town of Green 
Mountain (04–
08–0136P).

Apr. 8, 2004, Apr. 15, 
2004, The Gazette.

The Honorable Richard Bratton, 
Mayor, Town of Green Mountain 
Falls, P.O. Box 524, Green Moun-
tain Falls, CO 80819.

Jul. 15, 2004 ........ 080062
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State and county Location and case 
no. 

Date and name of news-
paper where notice was 

published 
Chief executive officer of community Effective date of 

modification 
Community 

no. 

El Paso ......... City of Manitou 
Springs (04–08–
0013P).

Jun. 10, 2004, Pikes Peak 
Bulletin.

The Honorable Marcy Morrison, 
Mayor, City of Manitou Springs, 
606 Manitou Avenue, Manitou 
Springs, Colorado 80829.

May 12, 2004 ....... 080063

El Paso ......... Unincorporated 
Areas (03–08–
0318P).

Apr. 28, 2004, May 5, 
2004, El Paso County 
News.

The Honorable Chuck Brown, Chair, 
El Paso County Board of Commis-
sioners, 27 East Vermijo Avenue, 
Colorado Springs, Colorado 
80903–2203.

Apr. 9, 2004 ......... 080059

Eagle ............. Town of Eagle 
(04–08–0145P).

May 27, 2004, Jun. 3, 
2004, Eagle Valley En-
terprise.

The Honorable Roxie Deane, Mayor, 
Town of Eagle, 200 Broadway, 
Eagle, Colorado 81631.

Sept. 2, 2004 ....... 080238

Eagle ............. Unincorporated 
Areas (04–08–
0145P).

May 27, 2004, Jun. 3, 
2004, Eagle Valley En-
terprise.

The Honorable Michael Gallagher, 
Chairman, Eagle County Board of 
Commissioners, P.O. Box 850, 
Eagle, Colorado 81631.

Sept. 2, 2004 ....... 080051

Adams and 
Jefferson.

City of West-
minster (03–08–
0645P).

May 13, 2004, May 20, 
2004, Westminster Win-
dow.

The Honorable Ed Moss, Mayor, City 
of Westminster, 4800 West 92nd 
Avenue, Westminster, Colorado 
80031.

Aug. 19, 2004 ...... 080008

North Caro-
lina: Rowan.

City of Salisbury 
(03–04–575P).

Apr. 15, 2004, Apr. 22, 
2004, Salisbury Post.

The Honorable Susan W. Kluttz, 
Mayor, City of Salisbury, 217 South 
Main Street, Salisbury, North Caro-
lina 28144.

Jul. 22, 2004 ........ 370215

Utah: Salt 
Lake.

City of West Jor-
dan (04–08–
0014P).

Apr. 22, 2004, Apr. 29, 
2004, Salt Lake Tribune.

The Honorable Bryan Holladay, 
Mayor, City of West Jordan, 8000 
Redwood Road, West Jordan, Utah 
84088.

Mar. 25, 2004 ...... 490108

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 10, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18691 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency 
Management Agency, Emergency 
Preparedness and Response Directorate, 
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance) 
Flood Elevations and modified Base 
Flood Elevations (BFEs) are made final 
for the communities listed below. The 
BFEs and modified BFEs are the basis 
for the floodplain management 
measures that each community is 
required either to adopt or to show 
evidence of being already in effect in 
order to qualify or remain qualified for 

participation in the National Flood 
Insurance Program (NFIP).

EFFECTIVE DATE: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing BFEs and modified BFEs for 
each community. This date may be 
obtained by contacting the office where 
the FIRM is available for inspection as 
indicated in the table below.

ADDRESSES: The final base flood 
elevations for each community are 
available for inspection at the office of 
the Chief Executive Officer of each 
community. The respective addresses 
are listed in the table below.

FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
Federal Emergency Management 
Agency, 500 C Street, SW., Washington, 
DC 20472, (202) 646–2903.

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
makes the final determinations listed 
below of BFEs and modified BFEs for 
each community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Mitigation Division 
Director of the Emergency Preparedness 
and Response Directorate has resolved 
any appeals resulting from this 
notification. 

This final rule is issued in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and 44 CFR Part 67. 

The Federal Emergency Management 
Agency has developed criteria for 
floodplain management in floodprone 
areas in accordance with 44 CFR Part 
60. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 

The BFEs and modified BFEs are 
made final in the communities listed 
below. Elevations at selected locations 
in each community are shown. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR Part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
modified base flood elevations are 
required by the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and are required to establish and 
maintain community eligibility in the 
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NFIP. No regulatory flexibility analysis 
has been prepared. 

Regulatory Classification 
This final rule is not a significant 

regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 
This rule involves no policies that 

have federalism implications under 
Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of Section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and 
procedure, Flood insurance, Reporting 
and record keeping requirements.

� Accordingly, 44 CFR Part 67 is 
amended to read as follows:

PART 67—[AMENDED]

� 1. The authority citation for Part 67 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 67.11 [Amended]

� 2. The tables published under the 
authority of § 67.11 are amended as 
follows:

State City/town/county Source of flooding Location 

#Depth in feet 
above ground.
*Elevation in 
feet (NGVD) 

Modified
*Elevation in 
feet (NAVD) 

Modified 

KS ............ Lansing (City) Leavenworth County (FEMA 
Docket No. P7641).

Ninemile Creek North .......................................... .................... *817

North Fork of Ninemile Creek North ................... .................... *843
Sevenmile Creek ................................................. .................... *821
Sevenmile Creek Tributary .................................. .................... *773

Maps are available for inspection at the Community Development Department, 800 1st Terrace, Lansing, Kansas.

KS ............ Leavenworth County (FEMA Docket No. P7641) Ninemile Creek North (Lower Reach) ................. .................... *771
Ninemile Creek North (Upper Reach) ................. .................... *906
North Fork of Ninemile Creek North ................... .................... *891
Sevenmile Creek (Upper Reach) ........................ .................... *826
South Fork of Ninemile Creek North ................... .................... *892

Maps are available for inspection at the Leavenworth County Courthouse, Planning and Zoning Department, 300 Walnut Street, Leavenworth, 
Kansas. 

MO ........... Piedmont (City) Wayne County (FEMA Docket 
No. P7641).

McKenzie Creek .................................................. .................... *520

Maps are available for inspection at City Hall, 115 West Green Street, Piedmont, Missouri. 

MO ........... Wayne County (Unincorporated Areas) (FEMA 
Docket No. P7641).

McKenzie Creek .................................................. .................... *520

Maps are available for inspection at the Wayne County Courthouse, 109 Walnut Street, Greenville, Missouri.

NE ............ Pilger (Village) Stanton County (FEMA Docket 
No. P7609).

Elkhorn River ....................................................... .................... *1411

Maps are available for inspection at 220 North Main Street, Pilger, Nebraska. 

NE ............ Stanton (City) Stanton County (FEMA Docket 
No. P7609).

Elkhorn River ....................................................... .................... *1462

Maps are available for inspection at 800 Eleventh Street, Stanton, Nebraska. 

Dated: August 10, 2004.

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance’’) 

David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18687 Filed 8–13–04; 8:45 am] 

BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 

Directorate, Department of Homeland 
Security.
ACTION: Final rule.

SUMMARY: Base (1% annual chance) 
Flood Elevations (BFEs) and modified 
BFEs are made final for the 
communities listed below. The BFEs 
and modified BFEs are the basis for the 
floodplain management measures that 
each community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
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National Flood Insurance Program 
(NFIP).

EFFECTIVE DATES: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing BFEs and modified BFEs for 
each community. This date may be 
obtained by contacting the office where 
the maps are available for inspection as 
indicated on the table below.
ADDRESSES: The final BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street SW., Washington, 
DC 20472, (202) 646–2903.
SUPPLEMENTARY INFORMATION: FEMA 
makes the final determinations listed 
below for the modified BFEs for each 
community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Mitigation Division 
Director of the Emergency Preparedness 
and Response Directorate, has resolved 
any appeals resulting from this 
notification. 

This final rule is issued in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR part 67. 

The Agency has developed criteria for 
floodplain management in floodprone 
areas in accordance with 44 CFR part 
60. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 

The BFEs and modified BFEs are 
made final in the communities listed 
below. Elevations at selected locations 
in each community are shown. 

National Environmental Policy Act 
This rule is categorically excluded 

from the requirements of 44 CFR part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 
The Mitigation Division Director of 

the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
final or modified BFEs are required by 
the Flood Disaster Protection Act of 
1973, 42 U.S.C. 4104, and are required 
to establish and maintain community 

eligibility in the NFIP. No regulatory 
flexibility analysis has been prepared.

Regulatory Classification 

This final rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of Section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and 
procedure, Flood insurance, Reporting 
and recordkeeping requirements.
� Accordingly, 44 CFR part 67 is 
amended as follows:

PART 67—[AMENDED]

� 1. The authority citation for Part 67 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 67.11 [Amended]

� 2. The tables published under the 
authority of § 67.11 are amended as 
follows:

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

NORTH CAROLINA
Robeson County (FEMA Docket No. D–

7584)

Aaron Swamp: 
At the confluence with Horse 

Swamp .............................. ∑97
Approximately 2,000 feet up-

stream of Dew Road ........ ∑147
Robeson County (Unincor-

porated Areas) 
Alligator Swamp: 

Approximately 0.7 mile 
downstream of Affinity 
Road ................................. •69

Approximately 0.5 mile up-
stream of Marietta Road .. •91

Robeson County (Unincor-
porated Areas) 

Ashpole Swamp: 
At the NC/SC State bound-

ary ..................................... •60
Approximately 0.42 mile up-

stream of State Route 710 •155

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Robeson County (Unincor-
porated Areas) 

Ashpole Swamp Tributary 1: 
At the confluence with 

Ashpole Swamp ............... •100
Approximately 0.8 mile up-

stream of Butler Road ...... •123
Robeson County (Unincor-

porated Areas) 
Ashpole Swamp Tributary 2: 

At the confluence with 
Ashpole Swamp ............... •107

Approximately 100 feet 
downstream of West 
Horne Road ...................... •113

Robeson County (Unincor-
porated Areas) 

Ashpole Swamp Tributary 3: 
At the confluence with 

Ashpole Swamp ............... •123
Approximately 0.4 mile up-

stream of State Route 710 •143
Robeson County (Unincor-

porated Areas) 
Ashpole Swamp Tributary 4: 

At the confluence with 
Ashpole Swamp ............... •126

Approximately 0.45 mile up-
stream of Bridges Road ... •141

Robeson County (Unincor-
porated Areas) 

Bay Branch: 
At the confluence with Indian 

Swamp .............................. •94
Approximately 0.63 mile up-

stream of the confluence 
with Indian Swamp ........... •100

Robeson County (Unincor-
porated Areas) 

Bear Swamp: 
Just upstream of State 

Route 710 ......................... •183
Approximately 100 feet 

downstream of WL Moore 
Woods Road ..................... •188

Robeson County (Unincor-
porated Areas) 

Beaverdam Branch: 
At the confluence with Little 

Marsh Swamp .................. •152
Approximately 0.5 mile up-

stream of Carolina Church 
Road ................................. •173

Robeson County (Unincor-
porated Areas) 

Big Branch (near Town of 
Marietta): 
At the confluence with 

Ashpole Swamp ............... •76
Approximately 0.3 mile 

downstream of Shake-
speare Road ..................... •86

Robeson County (Unincor-
porated Areas) 

Big Branch (near Town of St. 
Pauls): 
At the confluence with Big 

Marsh Swamp .................. •142
Approximately 0.6 mile up-

stream of CSX Transpor-
tation ................................. •155

Robeson County (Unincor-
porated Areas) 

Big Branch Tributary 1: 
At the confluence with Big 

Branch .............................. •142
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Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Approximately 0.5 mile up-
stream of the confluence 
with Big Branch ................ •152

Robeson County (Unincor-
porated Areas) 

Big Branch Tributary 2: 
At the confluence with Big 

Branch .............................. •145
Approximately 50 feet down-

stream of U.S. Route 301 •156
Robeson County (Unincor-

porated Areas) 
Big Branch Canal: 

At the confluence with Lum-
ber River ........................... ∑92

Approximately 1,225 feet up-
stream of Wilmington 
Highway ............................ ∑100

Robeson County (Unincor-
porated Areas) 

Big Marsh Swamp: 
At the confluence with Big 

Swamp .............................. ∑122
At the Robeson/Hoke Coun-

ty boundary ....................... ∑188
Robeson County (Unincor-

porated Areas) 
Big Marsh Swamp Tributary 1: 

At the confluence with Big 
Marsh Swamp .................. ∑153

Approximately 600 feet up-
stream of Great Marsh 
Church Road .................... ∑169

Robeson County (Unincor-
porated Areas) 

Big Marsh Swamp Tributary 2: 
At the confluence with Big 

Marsh Swamp .................. ∑167
Approximately 1,400 feet up-

stream of Pine Street ....... ∑185
Robeson County (Unincor-

porated Areas) 
Big Swamp: 

At the upstream side of Rail-
road .................................. ∑99

At the confluence of Big 
Marsh Swamp and 
Galberry Swamp ............... ∑122

Robeson County (Unincor-
porated Areas) 

Black Branch: 
At the confluence with Big 

Marsh Swamp .................. ∑149
Approximately 800 feet up-

stream of State Route 20 ∑165
Robeson County (Unincor-

porated Areas) 
Black Branch (near Town of 

Maxton): 
At the confluence with Little 

Bull Branch ....................... ∑151
Approximately 0.5 mile up-

stream of Morrison Road ∑171
Robeson County (Unincor-

porated Areas) 
Bogue Swamp: 

At the confluence with Little 
Marsh Swamp .................. ∑161

Approximately 1,325 feet up-
stream of State Route 71 ∑187

Robeson County (Unincor-
porated Areas) ..................

Bracey Swamp: 
At the confluence with Mitch-

ell Swamp ......................... ∑113

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Approximately 250 feet 
downstream of Bracey 
Cemetary Road ................ ∑128

Bryant Swamp: 
At the confluence with Big 

Swamp .............................. ∑95
Approximately 1.0 mile up-

stream of the confluence 
with Big Swamp ................ ∑96

Robeson County (Unincor-
porated Areas) 

Buckhorn Swamp: 
At the confluence with Cold 

Camp Creek ..................... ∑144
Approximately 1.2 miles up-

stream of State Route 301 ∑177
Robeson County (Unincor-

porated Areas) 
Bull Branch: 

Approximately 0.5 mile up-
stream of the confluence 
with Leith Creek ............... ∑129

Approximately 1,000 feet up-
stream of Benjamin Road ∑175

Robeson County (Unincor-
porated Areas) 

Burnt Swamp: 
At the confluence with Rich-

land Swamp ...................... ∑140
Approximately 1,500 feet up-

stream of Melinda Road ... ∑190
Robeson County (Unincor-

porated Areas) 
Cold Camp Creek: 

At the confluence with 
Galberry Swamp ............... ∑144

Approximately 2.2 miles up-
stream of the confluence 
of Cold Camp Creek Trib-
utary 2 .............................. ∑165

Robeson County (Unincor-
porated Areas) 

Collection Canal: 
Approximately 0.4 mile up-

stream of the confluence 
with Jacob Swamp ........... ∑113

At the confluence with Un-
derpass Overland North ... ∑119

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

Contrary Swamp: 
At the confluence with 

Michell Swamp ................. ∑111
Approximately 0.7 mile up-

stream of Interstate 95 ..... ∑119
Robeson County (Unincor-

porated Areas) 
Cotton Mill Branch: 

At Martin Luther King Jr. 
Drive ................................. •116

At the confluence with Un-
derpass Overland South .. •118

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

Cowford Swamp: 
At the confluence with 

McLeod Mill Branch .......... •105
Approximately 300 feet 

downstream of Butler 
Road ................................. •121

Robeson County (Unincor-
porated Areas) 

Cowpen Branch: 

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

At the confluence with Ten 
Mile Swamp ...................... •145

Approximately 0.5 mile up-
stream of Interstate 95 ..... •149

Robeson County (Unincor-
porated Areas) ..................

Cowpen Swamp: 
Approximately 0.5 mile 

downstream of Jordache 
Road ................................. •80

Approximately 1,700 feet up-
stream of State Line Road •92

Robeson County (Unincor-
porated Areas) 

Dunn’s Marsh Creek: 
At the confluence with Little 

Marsh Swamp .................. •155
Approximately 300 feet 

downstream of Mallory 
Road ................................. •187

Robeson County (Unincor-
porated reas), Town of 
Parkton 

Dunn’s Marsh Creek Tributary 
1: 
At the confluence with 

Dunn’s Marsh Creek ........ •173
Approximately 0.5 mile up-

stream of Barlow Road .... •186
Robeson County (Unincor-

porated Areas), Town of 
Parkton 

Dunn’s Marsh Creek Tributary 
2: 
At the confluence with 

Dunn’s Marsh Creek ........ •177
Approximately 0.3 mile up-

stream of State Route 71 •183
Robeson County (Unincor-

porated Areas) 
First Swamp: 

At the confluence with 
Wilkinson Creek ............... •129

Approximately 0.5 mile up-
stream of O’Quinn Road .. •169

Robeson County (Unincor-
porated Areas) 

Five Mile Branch: 
At downstream side of 

Meadow Road .................. •138
Approximately 0.5 mile up-

stream of Meadow Road .. •139
Robeson County (Unincor-

porated Areas), City of 
Lumberton 

Frazier Branch: 
At the confluence with Shoe 

Heel Creek ....................... •149
Approximately 600 feet up-

stream of Fairley Road ..... •174
Robeson County (Unincor-

porated Areas) 
Fullermore Swamp: 

At the confluence with 
Ashpole Swamp ............... •116

Approximately 300 feet up-
stream of State Route 710 •126

Robeson County (Unincor-
porated Areas) ..................

Fullermore Swamp Tributary: 
At the confluence with 

Fullermore Swamp ........... •126
Approximately 1,200 feet up-

stream of NW Railroad 
Avenue ............................. •139
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Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Robeson County (Unincor-
porated Areas) 

Galberry Swamp: 
At the confluence with Big 

Swamp .............................. •122
At the confluence of Cold 

Camp Creek and 
Buckhorn Swamp ............. •144

Robeson County (Unincor-
porated Areas) 

Gravel Branch: 
At the confluence with 

Tenmile Swamp ................ •123
At Reagan Church Road ..... •133
Robeson County (Unincor-

porated Areas) 
Gum Branch: 

At the confluence with Big 
Marsh Swamp .................. •152

Approximately 800 feet up-
stream of Covington Farm 
Road ................................. •169

Robeson County (Unincor-
porated Areas) 

Gum Swamp: 
At the upstream side of rail-

road .................................. •169
Approximately 160 feet up-

stream of the Robeson/
Hoke County boundary .... •219

Robeson County (Unincor-
porated Areas) 

Hog Swamp: 
At the confluence with 

Ashpole Swamp ............... •74
Approximately 1.9 miles up-

stream of Pleasant Hope 
Road ................................. •132

Robeson County (Unincor-
porated Areas) 

Holy Swamp: 
At the confluence with Raft 

Swamp .............................. •126
Approximately 0.7 mile up-

stream of Evergreen 
Church Road .................... •149

Robeson County (Unincor-
porated Areas) 

Horn Camp Swamp: 
At the confluence with Horse 

Swamp .............................. •95
Approximately 500 feet up-

stream of Horne Camp 
Road ................................. •115

Robeson County (Unincor-
porated Areas) 

Horns Millrace: 
At the confluence with 

Ashpole Swamp ............... •89
Approximately 1,300 feet up-

stream of Farm Lane ........ •131
Robeson County (Unincor-

porated Areas) 
Horse Branch: 

At the confluence with Big 
Marsh Swamp .................. •133

Approximately 100 feet 
downstream of E Great 
Marsh Church Road ......... •144

Robeson County (Unincor-
porated Areas) 

Horse Swamp: 
At the confluence with 

Ashpole Swamp ............... •94
Approximately 500 feet 

downstream of railroad ..... •133

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Robeson County (Unincor-
porated Areas) 

Humphrey Branch: 
At the confluence with Raft 

Swamp .............................. •148
Approximately 1.1 miles up-

stream of the confluence 
with Raft Swamp .............. •165

Robeson County (Unincor-
porated Areas) 

Indian Swamp: 
At the confluence with Cow-

ard Swamp ....................... •66
Approximately 0.47 mile up-

stream of Atkinson Road .. •109
Robeson County (Unincor-

porated Areas), Town of 
Proctorville 

Jackson Swamp: 
At the confluence with Big 

Swamp .............................. •101
Approximately 1,400 feet 

downstream of Judge 
Road ................................. •125

Robeson County (Unincor-
porated Areas) 

Jacob Diversion: 
Approximately 0.4 mile 

downstream of 
Contempare Drive ............ •124

Approximately 0.3 mile up-
stream of Emery Road ..... •133

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

Jacob Swamp: 
Approximately 900 feet up-

stream of the confluence 
with Lumber River ............ •107

Approximately 0.5 mile up-
stream of Kenny Biggs 
Road ................................. •121

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

Jordan Swamp: 
At the confluence with Gum 

Swamp .............................. •187
At County boundary ............. •218
Robeson County (Unincor-

porated Areas) 
Jowers Branch: 

At the confluence with Shoe 
Heel Creek ....................... •159

Approximately 0.5 mile up-
stream of Charlie Watt 
Road ................................. •190

Robeson County (Unincor-
porated Areas) 

Juniper Branch: 
At the confluence with Raft 

Swamp .............................. •170
Approximately 100 feet 

downstream of Johnson 
Road ................................. •203

Robeson County (Unincor-
porated Areas) 

Lee’s Branch: 
At the confluence with 

Tenmile Swamp ................ •121
Approximately 1,000 feet up-

stream of Vester Road ..... •132
Robeson County (Unincor-

porated Areas) 
Leith Creek: 

At State boundary ................ •125

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

At County boundary ............. •136
Robeson County (Unincor-

porated Areas) 
Little Bear Swamp: 

Approximately 325 feet up-
stream of the confluence 
of Bear Swamp ................. •185

Approximately 150 feet up-
stream of WL Moore 
Woods Road ..................... •188

Robeson County (Unincor-
porated Areas) 

Little Bull Branch: 
At the confluence with Bull 

Branch .............................. •139
Approximately 0.5 mile up-

stream of Bethea Road .... •169
Robeson County (Unincor-

porated Areas) 
Little Burnt Swamp: 

At the confluence with Burnt 
Swamp .............................. •163

Approximately 0.4 mile up-
stream of Townsends 
Chapel Road .................... •178

Robeson County (Unincor-
porated Areas) 

Little Hog Swamp: 
At the confluence with Hog 

Swamp .............................. •106
Approximately 0.4 mile up-

stream of Greensville 
Road ................................. •123

Robeson County (Unincor-
porated Areas) 

Little Indian Swamp: 
At the confluence with Indian 

Swamp .............................. •90
Approximately 400 feet 

downstream of State 
Route 130 ......................... •97

Little Jacob Swamp: 
Approximately 250 feet 

downstream of Lowette 
Road ................................. •113

Approximately 1,000 feet 
downstream of Kenny 
Biggs Road ....................... •122

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

Little Juniper Branch: 
At the upstream side of rail-

road .................................. •170
Approximately 0.7 mile up-

stream of Hezekiah Road •186
Robeson County (Unincor-

porated Areas) 
Little Marsh Swamp: 

At the confluence with 
Galberry Swamp ............... •131

At the County boundary ....... •191
Robeson County (Unincor-

porated Areas), Town of 
Lumber Bridge 

Little Marsh Swamp Tributary: 
At the confluence with Little 

Marsh Swamp .................. •171
Approximately 0.5 mile up-

stream of State Highway 
20 ...................................... •182

Robeson County (Unincor-
porated Areas) 

Little Raft Swamp: 
At the confluence with Raft 

Swamp .............................. •155
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Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

At the Hoke/Robeson Coun-
ty boundary ....................... •187

Robeson County (Unincor-
porated Areas), Town of 
Red Springs 

Little Swamp: 
At the confluence with Big 

Swamp .............................. •100
Approximately 0.9 mile up-

stream of Singletary 
Church Road .................... •107

Robeson County (Unincor-
porated Areas) 

Little Tenmile Swamp: 
At the confluence with 

Tenmile Swamp ................ •145
Approximately 850 feet up-

stream of McDuffie Cross-
ing Road ........................... •163

Robeson County (Unincor-
porated Areas) 

Long Branch (near City of 
Lumberton): 
At the confluence with Big 

Swamp .............................. •99
Approximately 1.0 mile up-

stream of McKinnon Rollin 
Road ................................. •113

Robeson County (Unincor-
porated Areas) 

Long Branch (near Town of 
Parkton): 
At the confluence with 

Buckhorn Swamp ............. •149
Approximately 1.5 miles up-

stream of Council Road ... •169
Robeson County (Unincor-

porated Areas) 
Long Swamp: 

At the confluence with Rich-
land Swamp ...................... •194

At County boundary ............. •208
Robeson County (Unincor-

porated Areas) 
Lumber River: 

Approximately 1.9 miles up-
stream of Willoughby 
Road ................................. •95

Approximately 0.4 mile 
downstream of NC 72 ...... •111

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

McGregor Branch: 
At the confluence with Shoe 

Heel Creek ....................... •124
Approximately 0.4 mile up-

stream of Elsie Road ........ •151
Robeson County (Unincor-

porated Areas) 
McLeans Branch: 

At the confluence with Little 
Raft Swamp ...................... •171

Approximately 0.4 mile up-
stream of State Route 71 •204

Robeson County (Unincor-
porated Areas), Town of 
Red Springs 

McLeod Mill Branch: 
At the confluence with 

Ashpole Swamp ............... •98
Approximately 1,800 feet 

downstream of Butler 
Road ................................. •132

Robeson County (Unincor-
porated Areas) 

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

McLeod Mill Branch Tributary: 
At the confluence with 

McLeod Mill Branch .......... •103
Approximately 0.74 mile up-

stream of the confluence 
with McLeod Mill Branch .. •111

Robeson County (Unincor-
porated Areas) 

McRae Branch: 
At the confluence with Shoe 

Heel Creek ....................... •137
Approximately 0.6 mile up-

stream of U.S. Route 501 •169
Robeson County (Unincor-

porated Areas) 
Mercer Branch: 

At the confluence with Little 
Marsh Swamp .................. •133

Approximately 1,200 feet up-
stream of Interstate 95 ..... •167

Robeson County (Unincor-
porated Areas) 

Middle Branch: 
At the confluence with 

Wilkinson Creek ............... •131
Approximately 850 feet up-

stream of McLeod Drive ... •164
Robeson County (Unincor-

porated Areas) 
Mill Branch (near Town of Fair-

mont): 
At the confluence with 

Ashpole Swamp ............... •85
Approximately 0.3 mile up-

stream of White Pond 
Road ................................. •103

Robeson County (Unincor-
porated Areas) 

Mill Branch (near City of Lum-
berton): 
At the confluence with Raft 

Swamp .............................. •137
Approximately 0.5 mile up-

stream of East 4th Avenue •154
Robeson County (Unincor-

porated Areas) 
Mirey Branch: 

At the confluence with Big 
Marsh Swamp .................. •161

Approximately 0.4 mile up-
stream of the confluence 
withBig Marsh Swamp ...... •167

Robeson County (Unincor-
porated Areas) 

Mitchell Swamp: 
At the State boundary .......... •111
Approximately 1,800 feet 

downstream of Viper Lane •151
Robeson County (Unincor-

porated Areas) 
Moss Neck Swamp: 

At the upstream side of 
Moss Neck Road .............. •144

Approximately 0.6 mile up-
stream of Chicken Road .. •162

Robeson County (Unincor-
porated Areas) 

Old Field Branch: 
At the confluence with 

Tenmile Swamp ................ •134
Approximately 0.5 mile up-

stream of the confluence 
with Ten Mile Swamp ....... •139

Robeson County (Unincor-
porated Areas) 

Old Field Swamp: 

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

At the confluence with Hog 
Swamp .............................. •86

Approximately 150 feet 
downstream of Interstate 
95 ...................................... •135

Robeson County (Unincor-
porated Areas), Town of 
Fairmont 

Old Field Swamp Tributary: 
At the confluence with Old 

Field Swamp ..................... •103
Approximately 500 feet up-

stream of railroad ............. •127
Robeson County (Unincor-

porated Areas) 
Red Hill Branch: 

At the confluence with Hog 
Swamp .............................. •93

Approximately 1,300 feet up-
stream of the confluence 
withHog Swamp ............... •95

Robeson County (Unincor-
porated Areas) 

Panther Branch.
At the confluence with Rich-

land Swamp ...................... •154
Approximately 0.3 mile up-

stream of Old Lowry Road •201
Robeson County (Unincor-

porated Areas) 
Pittman Mill Branch: 

At the confluence with Old 
Field Swamp ..................... •92

Approximately 0.4 mile up-
stream of Pittman Street .. •113

Robeson County (Unincor-
porated Areas), Town of 
Fairmont 

Raft Swamp: 
Approximately 0.5 mile up-

stream of the confluence 
with the Lumber River ...... •123

At the Robeson/Hoke Coun-
ty boundary ....................... •182

Robeson County (Unincor-
porated Areas) 

Reedy Branch: 
At the confluence with Old 

Field Swamp ..................... •111
Approximately 0.7 mile up-

stream of the confluence 
with Old Field Swamp ...... •121

Robeson County (Unincor-
porated Areas) 

Richland Swamp: 
At the confluence with Raft 

Swamp .............................. •133
Approximately 0.5 mile up-

stream of Mount Zion 
Church Road .................... •210

Robeson County (Unincor-
porated Areas) 

Saddletree Swamp: 
Approximately 1,250 feet up-

stream of McDuffie Cross-
ing Road ........................... •155

Approximately 0.8 mile up-
stream of McDuffie Cross-
ing Road ........................... •158

Robeson County (Unincor-
porated Areas) 

Saddletree Swamp Tributary: 
At the upstream side of Mt. 

Moriah Church Road ........ •144
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Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Approximately 500 feet up-
stream of W Powersville 
Road ................................. •147

Robeson County (Unincor-
porated Areas), City of 
Lumberton 

Scotts Mill Branch: 
At the confluence with 

Ashpole Swamp ............... •105
Approximately 0.63 mile 

downstream of U.S. Route 
301 .................................... •134

Robeson County (Unincor-
porated Areas) 

Shoe Heel Creek: 
At State boundary ................ •114
At Scotland/Robeson County 

boundary ........................... •164
Robeson County (Unincor-

porated Areas), Town of 
Maxton 

Short Swamp: 
At the confluence with 

Wilkinson Creek ............... •129
Approximately 0.3 mile 

downstream of Cabinet 
Shop Road ....................... •140

Robeson County (Unincor-
porated Areas) 

Tenmile Swamp: 
At the confluence with Big 

Swamp .............................. •116
Approximately 1,450 feet up-

stream of McDuffie Cross-
ing Road ........................... •162

Robeson County (Unincor-
porated Areas) 

Tenmile Swamp Tributary: 
At the confluence with 

Tenmile Swamp ................ •127
Approximately 1,050 feet up-

stream of E Powersville 
Road ................................. •137

Robeson County (Unincor-
porated Areas) 

Thick Branch: 
At the confluence with 

Tenmile Swamp ................ •126
Approximately 1,400 feet up-

stream of Indian Heritage 
Road ................................. •133

Robeson County (Unincor-
porated Areas) 

Town Ditch: 
At the confluence with Mitch-

ell Swamp ......................... •119
Approximately 0.9 mile up-

stream of the confluence 
with Mitchell Swamp ......... •129

Robeson County (Unincor-
porated Areas), Town of 
Rowland 

Underpass Overland North: 
At the confluence with Col-

lection Canal ..................... •119
At the confluence with Un-

derpass Overland South .. •119
City of Lumberton 

Underpass Overland South: 
At the confluence with Cot-

ton Mill Branch ................. •118
Approximately 150 feet up-

stream of Interstate 95 ..... •124
City of Lumberton 

Watering Hole Swamp: 

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

At the confluence with 
Wilkinson Creek ............... •135

Approximately 50 feet down-
stream of O’Quinn Road .. •167

Robeson County (Unincor-
porated Areas) 

White Oak Branch: 
At the confluence with Raft 

Swamp .............................. •129
Approximately 0.4 mile up-

stream of Oak Grove Ch. 
Road ................................. •148

Robeson County (Unincor-
porated Areas) 

White Oak Swamp: 
At the confluence with Big 

Swamp .............................. •110
Approximately 1,100 feet up-

stream of Howell Road ..... •135
Robeson County (Unincor-

porated Areas) 
Wildcat Branch: 

At the confluence with 
Tenmile Swamp ................ •116

Approximately 0.4 mile up-
stream of Smith Mill Road •132

Robeson County (Unincor-
porated Areas) 

Wilkinson Creek: 
At the confluence with Shoe 

Heel Creek ....................... •117
Approximately 450 feet 

downstream of O’Quinn 
Road ................................. •167

Robeson County (Unincor-
porated Areas) 

Wilkinson Creek Tributary: 
At the confluence with 

Wilkinson Creek ............... •122
Approximately 1.5 miles up-

stream of Gaddy’s Mill 
Road ................................. •154

Robeson County (Unincor-
porated Areas) 

Town of Fairmont
Maps available for inspec-

tion at the Fairmont Town 
Hall, 421 South Main Street, 
Fairmont, North Carolina.

———
Town of Lumber Bridge

Maps available for inspec-
tion at the Lumber Bridge 
Town Hall, 101 Railroad 
Street, Lumber Bridge, North 
Carolina.

———
City of Lumberton

Maps available for inspec-
tion at the City of Lumberton 
Planning Department, 501 
East 5th Street, Lumberton, 
North Carolina.

———
Town of Maxton

Maps available for inspec-
tion at the Maxton Town 
Hall, 201 McCaskill Street, 
Maxton, North Carolina.

Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

———
Town of Parkton

Maps available for inspec-
tion at the Parkton Town 
Hall, 28 West Second 
Street, Parkton, North Caro-
lina.

———
Town of Proctorville

Maps available for inspec-
tion at the Proctorville Town 
Hall, Corner of Carolina & 
Main Street, Proctorville, 
North Carolina.

———
Town of Red Springs

Maps available for inspec-
tion at the Red Springs 
Town Hall, 217 South Main 
Street, Red Springs, North 
Carolina.

———
Robeson County 

(Unincorporated Areas)
Maps available for inspec-

tion at the Robeson County 
Inspections & Zoning Office, 
415 Country Club Drive, 
Lumberton, North Carolina.

———
Town of Rowland

Maps available for inspec-
tion at the Rowland Town 
Hall, 202 West Main Street, 
Rowland, North Carolina. 

VIRGINIA
Albemarle County (FEMA 

Docket No. D–7586)

Cow Branch: 
At the confluence with 

Moores Creek ................... •333
Approximately 285 feet up-

stream of Mill Creek Drive •439
Albemarle County (Unincor-

porated Areas) 
Flat Branch: 

At the confluence with North 
Fork Rivanna River .......... •386

Approximately 4,890 feet up-
stream of the confluence 
with Flat Branch Tributary •441

Albemarle County (Unincor-
porated Areas) 

Flat Branch Tributary: 
At the confluence with Flat 

Branch .............................. •386
Approximately 2,490 feet up-

stream of Lewis & Clark 
Drive ................................. •442

Albemarle County (Unincor-
porated Areas) 

Herring Branch: 
At the confluence with North 

Fork Rivanna River .......... •389
Approximately 2,530 feet up-

stream of private drive ..... •443
Albemarle County (Unincor-

porated Areas) 
Jacobs Run: 

At the confluence with North 
Fork Rivanna River .......... •396
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Source of flooding and location 

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

At the Chris Green Lake 
Dam .................................. •396

Albemarle County (Unincor-
porated Areas) 

Lickinghole Creek: 
Approximately 70 feet down-

stream of railroad bridge .. •501
Approximately 150 feet up-

stream of Jarmans Gap 
Road ................................. •902

Albemarle County (Unincor-
porated Areas) 

North Fork Rivanna River: 
At the confluence with 

Rivanna River ................... •356
Approximately 1,375 feet up-

stream of Dickerson Road •398
Albemarle County (Unincor-

porated Areas) 
Powells Creek: 

At the confluence with 
Lickinghole Creek ............. •623

Approximately 320 feet up-
stream of Railroad Avenue •786

Albemarle County (Unincor-
porated Areas) 

Rivanna River: 
At the County boundary ....... •287
At the confluence with North 

Fork Rivanna River .......... •356
Albemarle County (Unincor-

porated Areas), Inde-
pendent City of Char-
lottesville 

Slabtown Branch: 
At the confluence with 

Lickinghole Creek ............. •600
Approximately 3,000 feet up-

stream of State Route 684 •766
Albemarle County (Unincor-

porated Areas) 
Moores Creek: 

At the confluence with 
Rivanna River ................... •329

Approximately 1,300 feet 
downstream of State 
Route 20 ........................... •330

Albemarle County (Unincor-
porated Areas), Inde-
pendent City of Char-
lottesville 

Meadow Creek: 
At the confluence with 

Rivanna River ................... •345
Approximately 100 feet up-

stream of Rio Road .......... •358
Albemarle County (Unincor-

porated Areas), Inde-
pendent City of Char-
lottesville 

South Fork Rivanna River: 
At the confluence with 

Rivanna River ................... •356
Approximately 630 feet up-

stream of the confluence of 
Powell Creek ........................ •358
Albemarle County (Unincor-

porated Areas) 

Source of flooding and location

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Albemarle County (Unincorporated 
Areas)

Maps available for inspection at the Al-
bemarle County Engineering Office, 
401 McIntire Road, Charlottesville, Vir-
ginia.——— 

Independent City of Charlottesville
Maps available for inspection at the 

Charlottesville City Hall,Neighborhood 
Development Services, 4th Street, 
NW., Charlottesville,Virginia.——— 

NEW YORK
Hoosick Falls (Village), Rensselaer 

County (FEMA Docket No. D–7580)

Hoosick River: 
Approximately 2,000 feet 

downstream of Church 
Street ................................ *411

Approximately 0.51 mile up-
stream of Boston and 
Maine Railroad ................. *432

Maps available for inspection at 
Hoosick Falls Village Office, 24 
MainStreet, Hoosick Falls, New York. 

VIRGINIA
Roanoke County (FEMA Docket No. D–

7588)

Peters Creek Tributary A: 
At the confluence with Pe-

ters Creek ......................... *1,106
Approximately 160 feet up-

stream of Timberview 
Road ................................. *1,220

Roanoke County (Unincor-
porated Areas) 

Peters Creek: 
Approximately 1,150 feet up-

stream of the confluence 
with Roanoke River .......... * 968

At the confluence of Peters 
Creek Tributaries A and B * 1,106

City of Roanoke, Roanoke 
County (Unincorporated 
Areas) 

Peters Creek Tributary B: 
At the confluence with Pe-

ters Creek ......................... * 1,106
Approximately 2,000 feet up-

stream of the confluence 
with Peters Creek ............. * 1,127

Roanoke County (Unincor-
porated Areas) 

Peters Creek Tributary C: 
Approximately 20 feet up-

stream of the confluence 
with Peters Creek ............. * 1,028

Approximately 1,100 feet up-
stream of Embassy Drive * 1,088

City of Roanoke, Roanoke 
County (Unincorporated 
Areas) 

Source of flooding and location

# Depth in 
feet above 

ground.
* Elevation 

in feet 
(NGVD)

÷∑Elevation 
in feet 

(NAVD) 

Roanoke County (Unincorporated Areas)
Maps available for inspection at the 

Roanoke County Engineering Office, 
5204 Bernard Drive S.W., Roanoke, 
Virginia.

City of Roanoke
Maps available for inspection at the 

City of Roanoke Engineer’s Office, 215 
Church Street, Room 350, Roanoke, 
Virginia.——— 

Send comments to The Honorable Ralph 
Smith, Mayor of the City of Roanoke, 
215 Church Street, Room 452, Roa-
noke, Virginia 24011–1594. 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 9, 2004. 
David I. Maurstad, 
Acting Director , Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18688 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.

ACTION: Final rule.

SUMMARY: Base (1% annual chance) 
Flood Elevations (BFEs) and modified 
BFEs are made final for the 
communities listed below. The BFEs 
and modified BFEs are the basis for the 
floodplain management measures that 
each community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
National Flood Insurance Program 
(NFIP).

EFFECTIVE DATES: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing BFEs and modified BFEs for 
each community. This date may be 
obtained by contacting the office where 
the maps are available for inspection as 
indicated on the table below.
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ADDRESSES: The final BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street SW., Washington, 
DC 20472, (202) 646–2903.
SUPPLEMENTARY INFORMATION: FEMA 
makes the final determinations listed 
below for the modified BFEs for each 
community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Mitigation Division 
Director of the Emergency Preparedness 
and Response Directorate, has resolved 
any appeals resulting from this 
notification. 

This final rule is issued in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR Part 67. 

The Agency has developed criteria for 
floodplain management in floodprone 
areas in accordance with 44 CFR Part 
60. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 

The BFEs and modified BFEs are 
made final in the communities listed 
below. Elevations at selected locations 
in each community are shown. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR Part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
final or modified BFEs are required by 
the Flood Disaster Protection Act of 
1973, 42 U.S.C. 4104, and are required 
to establish and maintain community 
eligibility in the NFIP. No regulatory 
flexibility analysis has been prepared.

Regulatory Classification 

This final rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of Section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and 
procedure, Flood insurance, Reporting 
and recordkeeping requirements.

� Accordingly, 44 CFR Part 67 is 
amended as follows:

PART 67—[AMENDED]

� 1. The authority citation for Part 67 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 67.11 [Amended]

� 2. The tables published under the 
authority of § 67.11 are amended as 
follows:

Source of flooding and location 

#Depth in 
feet above 

ground.
*Elevation 

in feet
(NGVD)

•Elevation 
in feet

(NAVD) 

VIRGINIA

Stafford County (FEMA 
Docket No. D–7586)

Accokeek Creek: 
Approximately 0.66 mile 

downstream of State Route 
609 ..................................... •12

Approximately 350 feet up-
stream of State Route 628 •189

Aquia Creek:
Approximately 0.79 mile 

downstream of Aquia Drive •8
Approximately 930 feet up-

stream of Tacketts Mill 
Road .................................. •281

Austin Run:
Approximately 0.63 mile up-

stream of the confluence 
with Aquia Creek ............... •7

Approximately 285 feet up-
stream of Winding Creek 
Road (State Route 628) .... •258

Claiborne Run:
At the upstream side of 

Kings Highway (State 
Route 3) ............................. •41

Approximately 0.56 mile up-
stream of U.S. Route 1 ..... •168

England Run:
Approximately 185 feet up-

stream of the confluence 
with Rappahannock River •59

Approximately 1.0 mile up-
stream of State Route 670 •225

Source of flooding and location 

#Depth in 
feet above 

ground.
*Elevation 

in feet
(NGVD)

•Elevation 
in feet

(NAVD) 

Falls Run:
Approximately 1,000 feet up-

stream of U.S. Route 17 ... •40
Approximately 1.06 miles up-

stream of Cardinal Forest 
Drive .................................. •345

Little Falls Run:
Approximately 1,280 feet up-

stream of Kings Highway .. •32
Approximately 0.52 mile up-

stream of State Route 218 •142
Rocky Run:

At the confluence with Tribu-
tary 3 to Austin Run .......... •54

Approximately 225 feet up-
stream of Rockdale Road 
(State Route 617) .............. •148

Tributary 3 to Austin Run:
At the confluence with Austin 

Run .................................... •32
Approximately 800 feet up-

stream of the confluence of 
Austin Run Tributary 2 ...... •54

Whitsons Run (previously 
known as Tributary 1 to Aus-
tin Run):
At the confluence with Austin 

Run .................................... •56
Approximately 0.65 mile up-

stream of Eustace Road 
(State Route 751) .............. •253

Maps available for inspection 
at the Stafford County Ad-
ministration Center, Depart-
ment of Code Administration, 
1300 Courthouse Road, Staf-
ford, Virginia. 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance’’)

Dated: August 9, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18689 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Final rule.

SUMMARY: Base (1% annual chance) 
Flood Elevations (BFEs) and modified 
BFEs are made final for the 
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communities listed below. The BFEs 
and modified BFEs are the basis for the 
floodplain management measures that 
each community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
National Flood Insurance Program 
(NFIP).

EFFECTIVE DATES: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing BFEs and modified BFEs for 
each community. This date may be 
obtained by contacting the office where 
the maps are available for inspection as 
indicated on the table below.
ADDRESSES: The final BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P. E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street SW., Washington, 
DC 20472, (202) 646–2903.
SUPPLEMENTARY INFORMATION: FEMA 
makes the final determinations listed 
below for the modified BFEs for each 
community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Mitigation Division 
Director of the Emergency Preparedness 
and Response Directorate, has resolved 
any appeals resulting from this 
notification. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR part 67. 

The Agency has developed criteria for 
floodplain management in floodprone 
areas in accordance with 44 CFR part 
60. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 

available at the address cited below for 
each community. 

The BFEs and modified BFEs are 
made final in the communities listed 
below. Elevations at selected locations 
in each community are shown. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
final or modified BFEs are required by 
the Flood Disaster Protection Act of 
1973, 42 U.S.C. 4104, and are required 
to establish and maintain community 
eligibility in the NFIP. No regulatory 
flexibility analysis has been prepared.

Regulatory Classification 

This final rule is not a significant 
regulatory action under the criteria of 
section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated Oct. 26, 1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of section 2(b)(2) of Executive 
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and 
procedure, Flood insurance, Reporting 
and recordkeeping requirements.
� Accordingly, 44 CFR Part 67 is 
amended as follows:

PART 67—[AMENDED]

� 1. The authority citation for part 67 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 67.11 [Amended]

� 2. The tables published under the 
authority of § 67.11 are amended as 
follows:

Source of flooding and loca-
tion 

#Depth in feet 
above ground. 

*Elevation in feet 
(NGVD)•Elevation 

in feet (NAVD) 

WISCONSIN

New Richmond (City), 
St. Croix County 
(FEMA Docket No. D–
7572)

Paper Jack Creek:
Just downstream of 

County Road A ........ *945
Approximately 0.7 mile 

upstream of 140th 
Street ....................... *982

Willow River:
Approximately 0.5 mile 

downstream of State 
Highway 64 .............. *949

Just downstream of 
County Road K ........ *980

Maps available for in-
spection at the City of 
New Richmond Civic 
Center,156 East First 
Street, New Richmond, 
Wisconsin. 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 10, 2004. 

David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18690 Filed 8–13–04; 8:45 am] 

BILLING CODE 9110–12–P
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 927

[Docket No. FV04–927–2 PR] 

Winter Pears Grown in Oregon and 
Washington; Decrease of a Continuing 
Supplemental Assessment Rate for the 
Beurre d’Anjou Variety of Pears Grown 
in Oregon and Washington

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: This rule would decrease the 
continuing supplemental assessment 
rate established for the Winter Pear 
Control Committee (Committee) for the 
2004–2005 and subsequent fiscal 
periods from $0.03 to $0.01 per 44-
pound standard box or container 
equivalent of the Beurre d’Anjou variety 
of pears (d’Anjou pears) handled, 
excluding organically produced d’Anjou 
pears. The Committee locally 
administers the marketing order which 
regulates the handling of winter pears 
grown in Oregon and Washington. 
Authorization for a supplemental 
assessment rate on individual varieties 
or subvarieties of winter pears enables 
the Committee to fund authorized 
projects for these varieties. The fiscal 
period began July 1 and ends June 30. 
The supplemental assessment rate 
would remain in effect indefinitely 
unless modified, suspended, or 
terminated.

DATES: Comments must be received by 
September 7, 2004.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250–0237; fax: 
(202) 720–8938; e-mail: 
moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. Comments 

should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours, or can be viewed at: 
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT: 
Susan M. Hiller, Northwest Marketing 
Field Office, Fruit and Vegetable 
Programs, AMS, USDA, 1220 SW. Third 
Avenue, suite 385, Portland, Oregon 
97204–2807; telephone: (503) 326–2724, 
fax: (503) 326–7440; or George Kelhart, 
Technical Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250–0237; 
telephone: (202) 720–2491, fax: (202) 
720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, fax: (202) 720–8938, or e-mail: 
Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 89 and Order No. 927, both as 
amended (7 CFR part 927), regulating 
the handling of winter pears grown in 
Oregon and Washington, hereinafter 
referred to as the ‘‘order.’’ The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601–674), hereinafter 
referred to as the ‘‘Act.’’

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, Oregon and Washington winter 
pear handlers are subject to 
assessments. Funds to administer the 
order are derived from such 
assessments. It is intended that the 
supplemental assessment rate as 
proposed herein would be applicable to 
all assessable d’Anjou pears, excluding 
organically produced d’Anjou pears, 
beginning on July 1, 2004, and continue 
until amended, suspended, or 
terminated. This rule will not preempt 
any State or local laws, regulations, or 

policies, unless they present an 
irreconcilable conflict with this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule would decrease the 
supplemental assessment rate 
established for the Committee for the 
2004–2005 and subsequent fiscal 
periods from $0.03 to $0.01 per 44-
pound standard box or container 
equivalent of d’Anjou pears, excluding 
organically produced d’Anjou pears. 
The $0.01 supplemental assessment rate 
on conventionally produced (pears that 
are not organically produced) and 
handled d’Anjou pears is in addition to 
the continuing base assessment rate of 
$0.49 per 44-pound standard box or 
container equivalent established for the 
1998–1999 and subsequent fiscal 
periods, which pertains to all winter 
pears handled under the order (63 FR 
46633; September 2, 1998). The current 
supplemental rate of $0.03 per 44-
pound standard box or container 
equivalent was established at 67 FR 
5438; February 6, 2002. 

The order provides authority for the 
Committee, with the approval of USDA, 
to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the program. The 
order also provides authority to fix 
supplemental rates of assessment on 
individual varieties or subvarieties to 
secure sufficient funds to provide for 
projects authorized under § 927.47. 
Section 927.47 provides authority for 
the establishment of production 
research, or marketing research and 
development projects designed to assist, 
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improve, or promote the marketing, 
distribution, and consumption of pears. 
The members of the Committee are 
growers and handlers of Oregon and 
Washington winter pears. They are 
familiar with the Committee’s needs and 
with the costs for goods and services in 
their local area and are thus in a 
position to formulate an appropriate 
budget and assessment rates. The 
assessment rates are formulated and 
discussed in a public meeting. Thus, all 
directly affected persons have an 
opportunity to participate and provide 
input. 

The Committee met on June 4, 2004, 
and unanimously recommended 2004–
2005 expenditures of $7,302,905 and 
reconfirmed the continuing base 
assessment rate of $0.49 per 44-pound 
standard box or container equivalent of 
winter pears established for the 1998–
1999 and subsequent fiscal periods. The 
Committee also recommended a 
supplemental assessment rate of $0.01 
per 44-pound standard box or container 
equivalent of d’Anjou pears, excluding 
organically produced d’Anjou pears. In 
comparison, last year’s budgeted 
expenditures were $8,320,989. 

The Committee shares management 
and other expenses with Pear Bureau 
Northwest and the Northwest Fresh 
Bartlett Pear Marketing Committee (7 
CFR part 931) under a management 
agreement. The major expenditures 
recommended by the Committee for the 
2004–2005 fiscal period include 
$339,905 for shared expenses (salaries 
and benefits, insurance, office rent, 
equipment rental and maintenance, 
office supplies, telephone, postage, and 
similar expenses); $290,000 for 
production research, and market 
research and development; $110,000 for 
Ethoxyquin data research, $183,000 for 
program expenses (compliance and 
education, committee meetings, office 
equipment purchases, industry 
development, and computer programs); 
and $6,380,000 for paid advertising. 
Budgeted expenses for these items in 
2003–2004 were $329,989, $324,000, 
$360,000, $179,000, and $7,128,000, 
respectively. 

Under this proposed rule, 
conventionally produced and handled 
d’Anjou pears would be assessed at a 
total rate of $0.50 per 44-pound 
standard box or container equivalent, 
while all other varieties of winter pears, 
including organically produced d’Anjou 
pears, will be assessed at the currently 
established rate of $0.49 per 44-pound 
standard box or container equivalent. 
The Committee estimates that of the 
14,500,000 44-pound standard boxes or 
container equivalents of winter pears 
projected for utilization during the 

2004–2005 fiscal period, 11,000,000 44-
pound standard boxes or container 
equivalents will be conventionally 
produced pears of the d’Anjou variety. 
While the income derived from the base 
assessment rate will continue to fund 
the Committee’s administrative and 
promotional activities, income derived 
from the supplemental assessment rate 
would be used exclusively to fund the 
collection of data on Ethoxyquin residue 
on stored d’Anjou pears. Ethoxyquin is 
an antioxidant that is registered for use 
on pears for controlling superficial 
scald, a physiological disease affecting 
the appearance of certain varieties of 
stored pears. The supplemental 
assessment rate would not be applicable 
to d’Anjou pears that are organically 
produced, because Ethoxyquin is not 
used in their handling and storage. 

Assessment income for the 2004–2005 
fiscal period is expected to total 
$7,215,000. Income from the $0.49 base 
assessment rate is estimated at 
$7,105,000, calculated on estimated 
shipments of 14,500,000 44-pound 
standard boxes or container equivalents. 
In addition, income from the $0.01 
supplemental assessment rate is 
estimated at $110,000, calculated on 
estimated shipments of 11,000,000 44-
pound standard boxes or container 
equivalents. The supplemental 
assessment rate of $0.01 is $0.02 lower 
than the rate currently in effect. The 
Committee recommended a decreased 
supplemental assessment rate due to the 
projected reduced cost for the final stage 
of the Ethoxyquin data research. Income 
derived from handler assessments, along 
with interest income and funds from the 
Committee’s authorized reserve would 
be adequate to cover budgeted expenses. 
Funds in the reserve (currently 
$440,550) would be kept within the 
maximum permitted by the order of 
approximately one fiscal period’s 
expenses (§ 927.42).

The continuing base assessment rate 
and the decreased supplemental 
assessment rate of $0.01 would continue 
in effect indefinitely unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
available information. 

Although the supplemental 
assessment rate would be in effect for an 
indefinite period, the Committee would 
continue to meet prior to or during each 
fiscal period to recommend a budget of 
expenses and consider 
recommendations for modification of 
the assessment rate. The dates and times 
of Committee meetings are available 
from the Committee or USDA. 
Committee meetings are open to the 
public and interested persons may 

express their views at these meetings. 
USDA would evaluate Committee 
recommendations and other available 
information to determine whether 
modification of either the base 
assessment rate or the supplemental 
assessment rate is needed. Further 
rulemaking would be undertaken as 
necessary. The Committee’s 2004–2005 
budget and those for subsequent fiscal 
periods would be reviewed and, as 
appropriate, approved by USDA. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this initial regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 1,753 
growers of winter pears in Oregon and 
Washington and approximately 50 
handlers subject to regulation under the 
marketing order. Small agricultural 
growers are defined by the Small 
Business Administration (13 CFR 
121.201) as those having annual receipts 
of less than $750,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $5,000,000. 

According to the Noncitrus Fruits and 
Nuts, 2003 Preliminary Summary issued 
in January 2004 by the National 
Agricultural Statistics Service, the total 
farm gate value of winter pears in the 
regulated production area for 2003 was 
$135,492,000. Therefore, the 2003 
average gross revenue for a winter pear 
grower in the regulated production area 
was $77,292. Further, based on 
Committee records and recent f.o.b. 
prices for winter pears, over 76 percent 
of the regulated handlers ship less than 
$5,000,000 worth of winter pears on an 
annual basis. Based on this information 
it can be concluded that the majority of 
growers and handlers of winter pears in 
the States of Oregon and Washington 
may be classified as small entities. 

This rule would decrease the 
supplemental assessment rate 
established for the Committee and 
collected from handlers for the 2004–
2005 and subsequent fiscal periods from 
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$0.03 to $0.01 per 44-pound standard 
box or container equivalent of d’Anjou 
pears, excluding organically produced 
d’Anjou pears. The Committee 
unanimously recommended 2004–2005 
expenditures of $7,302,905 and 
reconfirmed the continuing base 
assessment rate of $0.49 per 44-pound 
standard box or container equivalent of 
winter pears established for the 1998–
1999 and subsequent fiscal periods. The 
Committee also recommended a 
decreased supplemental assessment rate 
of $0.01 per 44-pound standard box or 
container equivalent of d’Anjou pears, 
excluding organically produced d’Anjou 
pears.

The Committee shares management 
and other expenses with Pear Bureau 
Northwest and the Northwest Fresh 
Bartlett Pear Marketing Committee (7 
CFR part 931) under a management 
agreement. The major expenditures 
recommended by the Committee for the 
2004–2005 fiscal period include 
$339,905 for shared expenses (salaries 
and benefits, insurance, office rent, 
equipment rental and maintenance, 
office supplies, telephone, postage, and 
similar expenses); $290,000 for 
production research, and market 
research and development; $110,000 for 
Ethoxyquin data research, $183,000 for 
program expenses (compliance and 
education, committee meetings, office 
equipment purchases, industry 
development, and computer programs); 
and $6,380,000 for paid advertising. 
Budgeted expenses for these items in 
2003–2004 were $329,989, $324,000, 
$360,000, $179,000, and $7,128,000, 
respectively. 

Assessment income for the 2004–2005 
fiscal period is expected to total 
$7,215,000. Income from the $0.49 base 
assessment rate is estimated at 
$7,105,000, calculated on estimated 
shipments of 14,500,000 44-pound 
standard boxes or container equivalents. 
In addition, income from the $0.01 
supplemental assessment rate is 
estimated at $110,000, calculated on 
estimated shipments of 11,000,000 44-
pound standard boxes or container 
equivalents. The supplemental 
assessment rate of $0.01 is $0.02 lower 
than the rate currently in effect. The 
Committee recommended a decreased 
supplemental assessment rate due to the 
projected reduced cost for the final stage 
of the Ethoxyquin data research. Income 
derived from handler assessments, along 
with interest income and funds from the 
Committee’s authorized reserve would 
be adequate to cover budgeted expenses. 
Funds in the reserve (currently 
$440,550) would be kept within the 
maximum permitted by the order of 

approximately one fiscal period’s 
expenses (§ 927.42). 

The Committee reviewed and 
unanimously recommended 2004–2005 
expenditures of $7,302,905 which 
includes increases in shared expenses 
and program expenses and decreases in 
production research, and market 
research and development, Ethoxyquin 
data research, and paid advertising 
expenses. Prior to arriving at this 
budget, alternative expenditure and 
assessment levels were discussed by the 
Committee. Based upon the projected 
reduced cost for the final stage of the 
Ethoxyquin data research, the 
Committee recommended a reduction in 
the supplemental assessment rate. 
Ethoxyquin is not used in the handling 
and storage of organically produced 
d’Anjou pears, thus they were excluded 
from the Committee’s supplemental 
assessment rate recommendation. 

A review of historical information and 
preliminary information pertaining to 
the upcoming fiscal period indicates 
that the grower price for the 2004–2005 
fiscal period could range between $5.80 
and $7.35 per standard box of winter 
pears. Therefore, the estimated 
assessment revenue for the 2004–2005 
fiscal period, inclusive of revenue from 
both the base assessment rate and the 
supplemental assessment rate, as a 
percentage of total grower revenue 
could range between 6.8 and 8.6 
percent. 

This action would decrease the 
assessment obligation imposed on 
handlers. Assessments are applied 
uniformly on all handlers, and some of 
the costs may be passed on to growers. 
However, decreasing the supplemental 
assessment rate would reduce the 
burden on handlers, and may reduce the 
burden on growers. In addition, the 
Committee’s meeting was widely 
publicized throughout the Oregon and 
Washington winter pear industry and all 
interested persons were invited to 
attend the meeting and participate in 
Committee deliberations on all issues. 
Like all Committee meetings, the June 4, 
2004, meeting was a public meeting and 
all entities, both large and small, were 
able to express views on this issue. 
Finally, interested persons are invited to 
submit information on the regulatory 
and informational impacts of this action 
on small businesses.

This proposed rule would impose no 
additional reporting or recordkeeping 
requirements on either small or large 
Oregon and Washington winter pear 
handlers. As with all Federal marketing 
order programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 

duplication by industry and public 
sector agencies. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

A 20-day comment period is provided 
to allow interested persons to respond 
to this proposed rule. Twenty days is 
deemed appropriate because: (1) The 
2004–2005 fiscal period began on July 1, 
2004, and the marketing order requires 
that the rates of assessment for each 
fiscal period apply to all assessable 
winter pears handled during such fiscal 
period; (2) the proposed rule would 
decrease the supplemental assessment 
rate for assessable d’Anjou pears 
beginning with the 2004–2005 fiscal 
period; and (3) handlers are aware of 
this action which was unanimously 
recommended by the Committee at a 
public meeting and is similar to other 
assessment rate actions issued in past 
years.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 927 is proposed to 
be amended as follows:

PART 927—WINTER PEARS GROWN 
IN OREGON AND WASHINGTON 

1. The authority citation for 7 CFR 
part 927 continues to read as follows:

Authority: 7 U.S.C. 601–674.

2. Section 927.236 is revised to read 
as follows:

§ 927.236 Assessment rate. 

On and after July 1, 2004, an 
assessment rate of $0.49 per 44-pound 
standard box or container equivalent of 
conventionally and organically 
produced pears and, in addition, a 
supplemental assessment rate of $0.01 
per 44-pound standard box or container 
equivalent of Beurre d’Anjou variety 
pears, excluding organically produced 
Beurre d’Anjou pears, is established for 
the Winter Pear Control Committee.
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Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18615 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 993 

[Docket No. FV04–993–2 PR] 

Dried Prunes Produced in California; 
Increased Assessment Rate

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: This rule would increase the 
assessment rate established for the 
Prune Marketing Committee 
(Committee) under Marketing Order No. 
993 for the 2004–05 and subsequent 
crop years from $2.00 to $4.00 per ton 
of salable dried prunes. The Committee 
locally administers the marketing order 
which regulates the handling of dried 
prunes grown in California. 
Authorization to assess dried prune 
handlers enables the Committee to incur 
expenses that are reasonable and 
necessary to administer the program. 
The Committee recommended a higher 
assessment rate because the 2004–05 
crop is expected to be very small and a 
higher assessment rate is needed to 
generate sufficient funds to meet 
program expenses. The crop year begins 
August 1 and ends July 31. The 
assessment rate would remain in effect 
indefinitely unless modified, 
suspended, or terminated.
DATES: Comments must be received by 
September 7, 2004.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250–0237; Fax: 
(202) 720–8938; or E-mail: 
moab.docketclerk@usda.gov, or Internet: 
http://www.regulations.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours, or can be viewed at: 
http://www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT: Toni 
Sasselli, Program Analyst, or Richard P. 
Van Diest, Marketing Specialist, 
California Marketing Field Office, Fruit 
and Vegetable Programs, AMS, USDA, 
2202 Monterey Street, suite 102B, 
Fresno, California 93721; telephone: 
(559) 487–5901; Fax (559) 487–5906; or 
George Kelhart, Technical Advisor, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 993, both as amended (7 
CFR part 993), regulating the handling 
of dried prunes grown in California, 
hereinafter referred to as the ‘‘order.’’ 
The marketing agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601–674), hereinafter 
referred to as the ‘‘Act.’’ 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, California dried prune 
handlers are subject to assessments. 
Funds to administer the order are 
derived from such assessments. It is 
intended that the assessment rate as 
proposed herein would be applicable to 
all assessable dried prunes beginning on 
August 1, 2004, and continue until 
amended, suspended, or terminated. 
This rule will not preempt any State or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 

handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule would increase the 
assessment rate established for the 
Committee for the 2004–05 and 
subsequent crop years from $2.00 to 
$4.00 per ton of salable dried prunes. 

The California dried prune marketing 
order provides authority for the 
Committee, with the approval of USDA, 
to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the program. The 
members of the Committee are 
producers and handlers of California 
dried prunes. They are familiar with the 
Committee’s needs and with the costs 
for goods and services in their local area 
and are thus in a position to formulate 
an appropriate budget and assessment 
rate. The assessment rate is formulated 
and discussed in a public meeting. 
Thus, all directly affected persons have 
an opportunity to participate and 
provide input. 

For the 2003–04 and subsequent crop 
years, the Committee recommended, 
and USDA approved, an assessment rate 
that would continue in effect from crop 
year to crop year unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
information available to USDA. 

The Committee met on June 23, 2004, 
and unanimously recommended 2004–
05 expenditures of $275,800 and an 
assessment rate of $4.00 per ton of 
salable dried prunes. In comparison, last 
year’s budgeted expenditures were 
$322,022. The assessment rate of $4.00 
per ton is $2.00 higher than the rate 
currently in effect. The Committee 
recommended a higher assessment rate 
because a very small crop is expected 
this year. The salable prune production 
this year is expected to be 68,950 tons, 
the smallest crop since the early 1900’s. 
The assessment rate of $4.00 per ton is 
expected to provide sufficient funds for 
Committee operations this year. 

The following table compares major 
budget expenditures recommended by 
the Committee on June 23, 2004, and 
major budget expenditures in the 2003–
04 budget.
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Budget expense categories 2003–04 2004–05 

Total Personnel Salaries ................................................................................................................................................. $179,726 $181,335 
Total Operating Expenses ............................................................................................................................................... 96,876 85,080 
Reserve for Contingencies .............................................................................................................................................. 45,420 9,385 

The assessment rate recommended by 
the Committee was derived by dividing 
anticipated expenses by the estimated 
salable tons of California dried prunes. 
Production of dried prunes for the year 
is estimated at 68,950 salable tons, 
which should provide $275,800 in 
assessment income. Income derived 
from handler assessments is expected to 
be adequate to cover budgeted expenses. 
Interest income also would be available 
if assessment income is reduced for 
some reason. The Committee is 
authorized to use excess assessment 
funds from the 2003–04 crop year 
(currently estimated at $105,000) for up 
to 5 months beyond the end of the crop 
year to meet 2004–05 crop year 
expenses. At the end of the 5 months, 
the Committee refunds or credits excess 
funds to handlers (§ 993.81(c)). 

The proposed assessment rate would 
continue in effect indefinitely unless 
modified, suspended, or terminated by 
USDA upon recommendation and 
information submitted by the 
Committee or other available 
information. 

Although this assessment rate would 
be in effect for an indefinite period, the 
Committee would continue to meet 
prior to or during each crop year to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rate. The 
dates and times of Committee meetings 
are available from the Committee or 
USDA. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
USDA will evaluate Committee 

recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking would be 
undertaken as necessary. The 
Committee’s 2004–05 budget and those 
for subsequent crop years would be 
reviewed and, as appropriate, approved 
by USDA. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this initial regulatory 
flexibility analysis.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 1,100 
producers of dried prunes in the 
production area and approximately 22 
handlers subject to regulation under the 
marketing order. Small agricultural 
producers are defined by the Small 
Business Administration (13 CFR 
121.201) as those having annual receipts 
less than $750,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $5,000,000. 

Eight of the 22 handlers (36.4 percent) 
shipped over $5,000,000 of dried prunes 
and could be considered large handlers 
by the Small Business Administration. 
Fourteen of the 22 handlers (63.6 
percent) shipped under $5,000,000 of 
dried prunes and could be considered 
small handlers. An estimated 32 
producers, or less than 3 percent of the 
1,100 total producers, would be 
considered large growers with annual 
income over $750,000. The majority of 
handlers and producers of California 
dried prunes may be classified as small 
entities. 

This rule would increase the 
assessment rate established for the 
Committee and collected from handlers 
for the 2004–05 and subsequent crop 
years from $2.00 to $4.00 per ton of 
salable dried prunes. The Committee 
unanimously recommended 2004–05 
expenditures of $275,800 and an 
assessment rate of $4.00 per ton of 
salable dried prunes. The proposed 
assessment rate of $4.00 per ton is $2.00 
higher than the current rate. The 
quantity of assessable dried prunes for 
the 2004–05 crop year is now estimated 
at 68,950 salable tons. Thus, the $4.00 
rate should provide $275,800 in 
assessment income and be adequate to 
meet this year’s expenses. Interest 
income also would be available to cover 
budgeted expenses if the 2004–05 
expected assessment income falls short. 

The following table compares major 
budget expenditures recommended by 
the Committee on June 23, 2004, and 
major budget expenditures in the 2003–
04 budget.

Budget expense categories 2003–04 2004–05 

Total Personnel Salaries ................................................................................................................................................. $179,726 $181,335 
Total Operating Expenses ............................................................................................................................................... 96,876 85,080 
Reserve for Contingencies .............................................................................................................................................. 45,420 9,385 

Prior to arriving at its budget of 
$275,800, the Committee considered 
information from various sources, such 
as the Committee’s Executive 
Subcommittee. An alternative to this 
action would be to continue with the 
$2.00 per ton assessment rate. However, 
an assessment rate of $2.00 per ton in 
combination with the estimated crop of 
68,950 salable tons would not generate 
sufficient monies needed to fund all the 
budget items for 2004–05. The 

assessment rate of $4.00 per ton of 
salable dried prunes was determined by 
dividing the total recommended budget 
by the estimated salable dried prunes. 
The Committee is authorized to use 
excess assessment funds from the 2003–
04 crop year (currently estimated at 
$105,000) for up to 5 months beyond the 
end of the crop year to fund 2003–04 
crop year expenses. At the end of the 5 
months, the Committee refunds or 
credits excess funds to handlers 

(§ 993.81(c)). Anticipated assessment 
income and interest income during 
2004–05 would be adequate to cover 
authorized expenses. 

The grower price for the 2004–05 
season is expected to average above the 
estimated 2003–04 average grower price 
of about $750 per salable ton of dried 
prunes. Based on an estimated 68,950 
salable tons of dried prunes, assessment 
revenue during the 2004–05 crop year is 

VerDate jul<14>2003 15:00 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00005 Fmt 4702 Sfmt 4702 E:\FR\FM\16AUP1.SGM 16AUP1



50339Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Proposed Rules 

expected to be less than 1 percent of the 
total expected grower revenue.

This action would increase the 
assessment obligation imposed on 
handlers. While assessments impose 
some additional costs on handlers, the 
costs are minimal and uniform on all 
handlers. Some of the additional costs 
may be passed on to producers. 
However, these costs would be offset by 
the benefits derived by the operation of 
the marketing order. In addition, the 
Committee’s meeting was widely 
publicized throughout the California 
dried prune industry and all interested 
persons were invited to attend the 
meeting and participate in Committee 
deliberations on all issues. Like all 
Committee meetings, the June 23, 2004, 
meeting was a public meeting and all 
entities, both large and small, were able 
to express views on this issue. Finally, 
interested persons are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

This proposed rule would impose no 
additional reporting or recordkeeping 
requirements on either small or large 
California dried prune handlers. As 
with all Federal marketing order 
programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab/html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

A 20-day comment period is provided 
to allow interested persons to respond 
to this proposed rule. Twenty days is 
deemed appropriate because: (1) The 
2004–05 crop year begins on August 1, 
2004, and the marketing order requires 
that the rate of assessment for each crop 
year apply to all assessable prunes 
handled during such crop year; (2) the 
Committee needs to have sufficient 
funds to pay its expenses which are 
incurred on a continuous basis; and (3) 
handlers are aware of this action which 
was unanimously recommended by the 
Committee at a public meeting and is 
similar to other assessment rate actions 
issued in past years.

List of Subjects in 7 CFR Part 993 

Marketing agreements, Plums, Prunes, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 993 is proposed to 
be amended as follows:

PART 993—DRIED PRUNES 
PRODUCED IN CALIFORNIA 

1. The authority citation for 7 CFR 
part 993 continues to read as follows:

Authority: 7 U.S.C. 601–674.

2. Section 993.347 is revised to read 
as follows:

§ 993.347 Assessment rate. 

On and after August 1, 2004, an 
assessment rate of $4.00 per ton is 
established for California dried prunes.

Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18611 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 987 

[Docket No. FV04–987–2 PR] 

Domestic Dates Produced or Packed in 
Riverside County, California; Increased 
Assessment Rate

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: This rule would increase the 
assessment rate established for the 
California Date Administrative 
Committee (committee) for the 2004–05 
and subsequent crop years from $0.75 to 
$0.85 per hundredweight of dates 
handled. The committee locally 
administers the marketing order which 
regulates the handling of dates 
produced or packed in Riverside 
County, California. Authorization to 
assess date handlers enables the 
committee to incur expenses that are 
reasonable and necessary to administer 
the program. The Committee 
recommended increasing the assessment 
rate because additional revenues are 
needed to fund program operations. The 
crop year begins October 1 and ends 
September 30. The assessment rate 
would remain in effect indefinitely 
unless modified, suspended, or 
terminated.

DATES: Comments must be received by 
September 15, 2004.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; Fax: (202) 
720–8938, or E-mail: 
moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours, or can be viewed at: 
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT: Toni 
Sasselli, Program Analyst, Terry Vawter 
or Richard P. Van Diest, Marketing 
Specialists, California Marketing Field 
Office, Fruit and Vegetable Programs, 
AMS, USDA, 2202 Monterey St., suite 
102B, Fresno, CA 93721; telephone: 
(559) 487–5901, Fax: (559) 487–5906; or 
George Kelhart, Technical Advisor, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW., STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491, Fax: (202) 720–8938, or E-mail: 
Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Marketing Order No. 987, both as 
amended (7 CFR part 987), regulating 
the handling of domestic dates 
produced or packed in Riverside 
County, California, hereinafter referred 
to as the ‘‘order.’’ The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601–
674), hereinafter referred to as the 
‘‘Act.’’ 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, California date handlers are 
subject to assessments. Funds to 
administer the order are derived from 
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such assessments. It is intended that the 
assessment rate as proposed herein 
would be applicable to all assessable 
dates beginning on October 1, 2004, and 
continue until amended, suspended, or 
terminated. This rule would not 
preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule would increase the 
assessment rate established for the 
committee for the 2004–05 and 
subsequent crop years from $0.75 to 
$0.85 per hundredweight of assessable 
dates handled. 

The California date marketing order 
provides authority for the committee, 
with the approval of USDA, to formulate 
an annual budget of expenses and 
collect assessments from handlers to 
administer the program. The members 
of the committee are producers and 
producer-handlers of California dates. 
They are familiar with the committee’s 
needs and with the costs for goods and 
services in their local area and are thus 
in a position to formulate an appropriate 
budget and assessment rate. The 
assessment rate is formulated and 
discussed at a public meeting. Thus, all 
directly affected persons have an 
opportunity to participate and provide 
input. 

For the 2003–04 and subsequent crop 
years, the committee recommended, and 
USDA approved, an assessment rate that 
would continue in effect from crop year 
to crop year unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the committee or other 
information available to USDA. 

The committee met on June 30, 2004, 
and unanimously recommended 2004–
05 crop year expenditures of $223,000 

and an assessment rate of $0.85 per 
hundredweight of dates handled. In 
comparison, last year’s budgeted 
expenditures were $225,365. The 
recommended assessment rate of $0.85 
is $0.10 higher than the rate currently in 
effect. The increase in the assessment 
rate is needed to fund the committee’s 
budget and maintain its operating 
reserve at about $36,000, which the 
committee deems satisfactory.

Proceeds from sales of cull dates are 
deposited in a surplus account for 
subsequent use by the committee in 
covering the surplus pool share of the 
committee’s expenses. Handlers may 
also dispose of cull dates of their own 
production within their own livestock-
feeding operation; otherwise, such cull 
dates must be shipped or delivered to 
the committee for sale to non-human 
food product outlets. For the 2004–05 
crop year, the committee voted to use 
$2,000 from the surplus account to help 
fund the committee’s budget of 
$223,000. 

The budgeted administrative expenses 
for the 2004–05 crop year include 
$90,427 for labor and office expenses. 
This compares to $123,710 in budgeted 
expenses in 2003–04. In addition, 
$112,499 has been budgeted for 
marketing and promotion under the 
program for the 2004–05 crop year. This 
compares to $101,655 in budgeted 
marketing and promotion expenses for 
the 2003–04 crop year. A total of 
$20,074 is budgeted as a contingency 
reserve for 2004–05. A reserve of 
$10,000 was included in the budget for 
2003–04. 

The assessment rate of $0.85 per 
hundredweight of assessable dates was 
derived by applying the following 
formula where:
A=Cull Surplus Fund ($2,000) 
B=2004–05 expected shipments 

(260,000 hundredweight) 
C=2004–05 expenses ($223,000); 
(C–A) B = $0.85 per hundredweight.

Estimated shipments should provide 
$221,000 in assessment income. Income 
derived from handler assessments and 
$2,000 from the cull surplus fund would 
be adequate to cover budgeted expenses. 
Funds in the reserve are expected to 
total about $35,700 by September 30, 
2005, and therefore would be less than 
the maximum permitted by the order 
(not to exceed 50 percent of the average 
of expenses incurred during the most 
recent five preceding crop years as 
required under § 987.72(c)). 

The proposed assessment rate would 
continue in effect indefinitely unless 
modified, suspended, or terminated by 
USDA upon recommendation and 
information submitted by the committee 
or other available information. 

Although this assessment rate would 
be in effect for an indefinite period, the 
committee would continue to meet prior 
to or during each crop year to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rate. The 
dates and times of committee meetings 
are available from the committee or 
USDA. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
USDA would evaluate committee 
recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking would be 
undertaken as necessary. The 
committee’s 2004–05 budget and those 
for subsequent crop years would be 
reviewed and, as appropriate, approved 
by USDA. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this initial regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 
There are approximately 124 producers 
of dates in the production area and 
approximately 10 handlers subject to 
regulation under the marketing order. 
The Small Business Administration (13 
CFR 121.201) defines small agricultural 
producers as those having annual 
receipts of less than $750,000, and small 
agricultural service firms are defined as 
those having annual receipts of less than 
$5,000,000. 

An industry profile shows that four of 
the 10 handlers (40 percent) shipped 
over $5,000,000 of dates and could be 
considered large handlers by the Small 
Business Administration. Six of the 10 
handlers (60 percent) shipped under 
$5,000,000 of dates and could be 
considered small handlers. An 
estimated 7 producers, or less than 6 
percent, of the 124 total producers, 
would be considered large producers 
with annual incomes over $750,000. 
The majority of handlers and producers 
of California dates may be classified as 
small entities. 
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This rule would increase the 
assessment rate established for the 
committee and collected from handlers 
for the 2004–05 and subsequent crop 
years from $0.75 to $0.85 per 
hundredweight of assessable dates 
handled. The committee unanimously 
recommended 2004–05 expenditures of 
$223,000 and the $0.85 per 
hundredweight assessment rate at their 
meeting on June 30, 2004. The proposed 
assessment rate of $0.85 is $0.10 higher 
than the rate currently in effect. The 
quantity of assessable dates for the 
2004–05 crop year is estimated at 
260,000 hundredweight. Thus, the $0.85 
per hundredweight rate should provide 
$221,000 in assessment income. This, 
along with approximately $2,000 from 
the surplus account, would be adequate 
to meet the committee’s 2004–05 crop 
year expenses.

The budgeted administrative expenses 
for the 2004–05 crop year include 
$90,427 for labor and office expenses. 
This compares to $123,710 in budgeted 
expenses in 2003–04. In addition, 
$112,499 has been budgeted for 
marketing and promotion under the 
marketing order for the 2004–05 crop 
year. This compares to $101,655 in 
budgeted marketing and promotion 
expenses for the 2003–04 crop year. A 
total of $20,074 is budgeted as a 
contingency reserve. A reserve totaling 
$10,000 was budgeted last year. 

The committee reviewed and 
unanimously recommended 2004–05 
expenditures of $223,000 which include 
marketing and promotion programs. 
Prior to arriving at this budget, the 
committee considered alternative 
expenditure levels and alternative 
assessment levels. The committee 
agreed that the increased assessment 
rate was appropriate to cover expenses 
and maintain its operating reserve at a 
satisfactory level ($35,700). The 
assessment rate of $0.85 per 
hundredweight of assessable dates was 
then determined by applying the 
following formula where:
A=Cull Surplus Fund ($2,000) 
B=2004–05 expected shipments 

(260,000 hundredweight) 
C=2004–05 expenses ($223,000); 
(C–A) B = $0.85 per hundredweight.

Estimated shipments should provide 
$221,000 in assessment income. Income 
derived from handler assessments and 
$2,000 from the cull surplus fund would 
be adequate to cover budgeted expenses. 
Funds in the administrative reserve are 
expected to total about $35,700 by 
September 30, 2005, and therefore 
would be less than the maximum 
permitted by the order (not to exceed 50 
percent of the average of expenses 

incurred during the most recent five 
preceding crop years as required under 
§ 987.72(c)). 

A review of historical information and 
preliminary information pertaining to 
the upcoming crop year indicates that 
the grower price for the 2004–05 season 
could range between $40 and $120 per 
hundredweight of dates. Therefore, the 
estimated assessment revenue for the 
2004–05 crop year as a percentage of 
total grower revenue could range 
between .7 and 2.1 percent. 

This action would increase the 
assessment obligation imposed on 
handlers under the Federal marketing 
order. While assessments impose some 
additional costs on handlers, the costs 
are minimal and uniform on all 
handlers. Some of the additional costs 
may be passed on to producers. 
However, these costs would be offset by 
the benefits derived by the operation of 
the marketing order. In addition, the 
committee’s meeting was widely 
publicized throughout the California 
date industry and all interested persons 
were invited to attend the meeting and 
participate in committee deliberations 
on all issues. Like all committee 
meetings, the June 30, 2004, meeting 
was a public meeting and all entities, 
both large and small, were able to 
express views on this issue. Finally, 
interested persons are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

This proposed rule would impose no 
additional reporting or recordkeeping 
requirements on either small or large 
California date handlers. As with all 
Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 
requirements and duplication by 
industry and public sector agencies. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http//www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section.

A 30-day comment period is provided 
to allow interested persons to respond 
to this proposed rule. Thirty days is 
deemed appropriate because: (1) The 
2004–05 crop year begins on October 1, 
2004, and the marketing order requires 
that the rate of assessment for each crop 
year apply to all assessable dates 
handled during such crop year; (2) the 
committee needs to have sufficient 

funds to pay its expenses which are 
incurred on a continuous basis; and (3) 
handlers are aware of this action which 
was unanimously recommended by the 
committee at a public meeting and is 
similar to other assessment rate actions 
issued in past years.

List of Subjects in 7 CFR Part 987 

Dates, Marketing agreements, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 987 is proposed to 
be amended as follows:

PART 987—DOMESTIC DATES 
PRODUCED OR PACKED IN 
RIVERSIDE COUNTY, CALIFORNIA 

1. The authority citation for 7 CFR 
part 987 continues to read as follows:

Authority: 7 U.S.C. 601–674.

2. Section 987.339 is revised to read 
as follows: § 987.339 Assessment rate. 

On and after October 1, 2004, an 
assessment rate of $0.85 per 
hundredweight is established for 
California dates.

Dated: August 10, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–18610 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 2002–NM–173–AD] 

RIN 2120–AA64

Airworthiness Directives; Boeing 
Model 747–400, –400D, and –400F 
Series Airplanes Equipped With 
General Electric (GE) or Pratt & 
Whitney (P&W) Series Engines

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Supplemental notice of 
proposed rulemaking; reopening of 
comment period. 

SUMMARY: This document revises an 
earlier proposed airworthiness directive 
(AD), applicable to certain Boeing 
Model 747–400, –400D, and –400F 
series airplanes; equipped with GE or 
P&W series engines, that would have 
required modifications and functional 
tests of the wiring of the wire 
integration unit and the air supply 
control test unit (ASCTU) of the engine 
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bleed air distribution system. This new 
action revises the proposed rule by 
adding a new requirement. The actions 
specified by this new proposed AD are 
intended to prevent inadvertent 
commanded shutdown of the engine 
bleed air distribution systems due to an 
erroneous ASCTU command. That 
shutdown could cause depressurization 
of the airplane and subsequent ice 
build-up on the engine inlets during 
descent, which could result in ingestion 
of ice into the engine(s) and consequent 
loss of thrust on one or more engines. 
This action is intended to address the 
identified unsafe condition.
DATES: Comments must be received by 
September 10, 2004.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM–114, 
Attention: Rules Docket No. 2002–NM–
173–AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055–4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227–1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
‘‘Docket No. 2002–NM–173–AD’’ in the 
subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 or 
2000 or ASCII text. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplanes, P.O. Box 
3707, Seattle, Washington 98124–2207. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington.
FOR FURTHER INFORMATION CONTACT: Don 
Eiford, Aerospace Engineer, Systems 
and Equipment Branch, ANM–130S, 
FAA, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055–4056; telephone 
(425) 917–6465; fax (425) 917–6590.
SUPPLEMENTARY INFORMATION: 

Comments Invited 
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 

considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format:

• Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues. 

• For each issue, state what specific 
change to the proposed AD is being 
requested. 

• Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket Number 2002–NM–173–AD.’’ 
The postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 
Any person may obtain a copy of this 

NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM–114, Attention: Rules Docket No. 
2002–NM–173–AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055–4056. 

Discussion 
A proposal to amend part 39 of the 

Federal Aviation Regulations (14 CFR 
part 39) to add an airworthiness 
directive (AD), applicable to certain 
Boeing Model 747–400, –400D, and 
–400F series airplanes; equipped with 
GE or P&W series engines, was 
published as a notice of proposed 
rulemaking (NPRM) in the Federal 
Register on August 11, 2003 (68 FR 
47513) (hereafter referred to as the 
‘‘original NPRM.’’) The original NPRM 
would have required modifications and 
functional tests of the wiring of the wire 
integration unit and the air supply 
control test unit (ASCTU) of the engine 
bleed air distribution system. The 
original NPRM was prompted by a 
report that, on two separate occasions, 
there was a loss of airflow from all four 
bleed air distribution systems that 
caused the ASCTU to indicate an 

erroneous strut overheat condition, and 
command shutdown of the bleed air 
distribution systems. Inadvertent 
commanded shutdown of the engine 
bleed air distribution systems due to an 
erroneous ASCTU command, could 
cause depressurization of the airplane 
and subsequent ice build-up on the 
engine inlets during descent, which 
could result in ingestion of ice into the 
engine(s) and consequent loss of thrust 
on one or more engines 

Comments 
We have considered the following 

comments on the original NPRM. 

Request To Reduce Compliance Time 
One commenter states that a 

compliance time of 18 months for the 
modifications and functional tests of the 
wiring of the wire integration unit and 
the ASTCU command, as specified in 
the original NPRM, is too lengthy, and 
notes that these actions should be done 
in a more timely manner. The 
commenter notes that industry has been 
aware of the condition since the 
issuance of Boeing Service Bulletin 
747–36A2136, dated April 12, 2001 
(Revision 1, dated January 17, 2002, was 
referenced in the original NPRM for 
accomplishing the specified actions), 
and adds that the actions take only 8 
hours to do. For these reasons, the 
commenter states that the remaining 
fleet can be modified within 6 to 9 
months. In addition, the commenter 
states that failure of the identified 
system poses a significant safety risk 
should an erroneous ASCTU command 
and subsequent inadvertent commanded 
shutdown of the pressurization and de-
icing/anti-icing systems occur. Such 
failure on polar or oceanic routes where 
the need to divert to distant airports can 
lead to extended flight in adverse 
conditions such as icing, low altitude 
weather, and cold temperatures may be 
unavoidable. The commenter asks that 
accomplishment of the actions specified 
in the original NPRM be done in a more 
timely manner. 

We do not agree. In developing an 
appropriate compliance time for the 
modifications and functional tests, we 
considered the safety implications and 
normal maintenance schedules for 
timely accomplishment of the actions. 
Further, we arrived at the compliance 
time with operator and manufacturer 
concurrence. In consideration of these 
factors, and because the amount of time 
required for doing the modifications and 
functional tests is sufficiently long, we 
determined that the compliance time, as 
proposed, represents an appropriate 
interval in which the actions can be 
accomplished in a timely manner, while
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still maintaining an adequate level of 
safety. Operators are always permitted 
to do the requirements of an AD at a 
time earlier than the specified 
compliance time; therefore, an operator 
may choose to do the modifications and 
functional tests before the compliance 
time. If additional data are presented 
that would justify a shorter compliance 
time, we may consider further 
rulemaking on this issue. No change to 
the supplemental NPRM is made in this 
regard. 

Request To Confirm Proper Sequence 
for Modifications/Tests 

One commenter asks for FAA 
confirmation that it is acceptable to do 
the resistance tests specified in 
paragraph (a)(3) of the original NPRM 
before removing the existing ASCTU 
and installing a new or reworked 
ASCTU, as specified in paragraph (a)(2) 
of the original NPRM. The commenter 
also asks for confirmation that it is 
acceptable to do the post-installation 
tests specified in paragraph (a)(3) after 
doing the removal and installation 
specified in paragraph (a)(2). 

In response to the commenter’s 
request, we contacted Boeing to verify 
the proper sequence for doing the 
modifications and functional tests. 
Boeing verified that the commenter is 
correct in that the resistance tests 
should be done without the ASCTU 
installed; therefore, Boeing has issued, 
and we have reviewed, Boeing Service 
Bulletin 747–36A2136, Revision 2, 
dated May 13, 2004, to incorporate the 
proper sequence. The procedures 
specified in Revision 2 are essentially 
the same as those in Revision 1. 
However, the procedures in Revision 2 
change the sequence of the work steps 
to specify doing the resistance test after 
the ASCTU is removed. Therefore, we 
have revised paragraph (a) of the 
supplemental NPRM by changing the 
sequence for doing the modifications 
and functional tests, and adding 
Revision 2 of the service bulletin as the 
appropriate source of service 
information for accomplishing those 
actions. In addition, we have changed 
paragraph (b) of the supplemental 
NPRM to specify that if the resistance 
test was done with the ASCTU installed, 
using the original issue or Revision 1 of 
the service bulletin, the ASCTU must be 
removed and the test done again within 
18 months after the effective date of this 
AD. 

FAA’s Determination and Proposed 
Requirements of the Supplemental 
NPRM 

The change discussed above expands 
the scope of the original NPRM; 

therefore, we have determined that it is 
necessary to reopen the comment period 
to provide additional opportunity for 
public comment on this supplemental 
NPRM. This supplemental NPRM would 
require doing the resistance test again if 
the test was done with the ASCTU 
installed. 

Cost Impact 

There are approximately 414 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
70 airplanes of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 8 work hours 
per airplane to accomplish the proposed 
modifications and functional tests, and 
that the average labor rate is $65 per 
work hour. Required parts would be 
minimal. Based on these figures, the 
cost impact of the proposed actions on 
U.S. operators is estimated to be 
$36,400, or $520 per airplane.

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. The cost 
impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD. 
These figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 

The regulations proposed herein 
would not have a substantial direct 
effect on the States, on the relationship 
between the national Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
it is determined that this proposal 
would not have federalism implications 
under Executive Order 13132. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a ‘‘significant regulatory action’’ 
under Executive Order 12866; (2) is not 
a ‘‘significant rule’’ under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 

location provided under the caption 
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.

The Proposed Amendment 
Accordingly, pursuant to the 

authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Boeing: Docket 2002–NM–173–AD.

Applicability: Model 747–400, –400D, and 
–400F series airplanes; as listed in Boeing 
Service Bulletin 747–36A2136, Revision 2, 
dated May 13, 2004; certificated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent inadvertent commanded 
shutdown of the engine bleed air distribution 
systems due to an erroneous air supply 
control test unit (ASCTU) command, which 
could cause depressurization of the airplane 
and subsequent ice build-up on the engine 
inlets during descent, which could result in 
ingestion of ice into the engine(s) and 
consequent loss of thrust on one or more 
engines, accomplish the following: 

Modifications/Tests 
(a) Within 18 months after the effective 

date of this AD: Do the modifications and 
functional tests of the wiring of the wire 
integration unit (WIU) and the ASCTU of the 
engine bleed air distribution system specified 
in paragraphs (a)(1), (a)(2), (a)(3), (a)(4) of this 
AD, in accordance with the Accomplishment 
Instructions of Boeing Service Bulletin 747–
36A2136, Revision 2, dated May 13, 2004. 
Before further flight after accomplishing 
paragraphs (a)(2), (a)(3), and (a)(4) of this AD: 
Do the post-installation tests in accordance 
with the service bulletin. 

(1) Remove the existing ASCTU. 
(2) Do the wiring changes between the WIU 

and ASCTU and the wiring changes to the 
WIU. 

(3) Do the resistance tests. 
(4) Install a new or reworked ASCTU. 

Credit for Previous Issues of Boeing Service 
Bulletin 

(b) Modifications and tests accomplished 
before the effective date of this AD in 
accordance with Boeing Alert Service 
Bulletin 747–36A2136, dated April 12, 2001; 
or Revision 1, dated January 17, 2002; are 
considered acceptable for compliance with 
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the corresponding actions specified in 
paragraph (a) of this AD, if the resistance 
tests were done with the ASCTU removed. If 
the resistance tests were done with the 
ASCTU installed, do the actions specified in 
paragraphs (b)(1), (b)(2), and (b)(3) of this AD, 
at the time specified in paragraph (a) of this 
AD, in accordance with the Accomplishment 
Instructions of Boeing Service Bulletin 747–
36A2136, Revision 2, dated May 13, 2004. 
Before further flight after accomplishing 
paragraph (b)(3) of this AD: Do the post-
installation tests in accordance with the 
service bulletin. 

(1) Remove the existing ASCTU. 
(2) Do the resistance tests. 
(3) Reinstall the ASCTU. 

Part Installation 

(c) As of the effective date of this AD, no 
person may install on any airplane an 
ASCTU having a part number listed in the 
‘‘Old Part Number’’ column in the table 
specified in paragraph 3.C. of the 
Accomplishment Instructions of Hamilton 
Sundstrand Service Bulletin 36–186, dated 
March 30, 2001. 

Alternative Methods of Compliance 
(AMOCs) 

(d) The Manager, Seattle Aircraft 
Certification Office, FAA, has the authority to 
approve AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19.

Issued in Renton, Washington, on August 
9, 2004. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service.
[FR Doc. 04–18641 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION 
(DOT) 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. FAA–2004–18869; Directorate 
Identifier 2004–NE–23–AD] 

RIN 2120–AA64

Airworthiness Directives; General 
Electric Company CF34–3A1 Turbofan 
Engines

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
General Electric Company (GE) CF34–
3A1 turbofan engines with certain high 
pressure turbine (HPT) rotating 
components installed. This proposed 
AD results from the discovery that the 
manufacturer removed certain part 
numbers of HPT rotating components 

from the Life Limits section of the CF34 
Engine Manual, SEI–756. We are 
proposing this AD to clarify that these 
HPT rotating components have life 
limits in order to prevent low cycle 
fatigue (LCF) cracking and failure of 
those components, leading to 
uncontained engine failure and damage 
to the airplane.
DATES: We must receive any comments 
on this proposed AD by October 15, 
2004.

ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

• DOT Docket Web site: Go to
http://dms.dot.gov and follow the 
instructions for sending your comments 
electronically. 

• Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
001. 

• Fax: (202) 493–2251. 
• Hand Delivery: Room PL–401 on 

the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

You may examine the comments on 
this proposed AD in the AD docket on 
the Internet at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: 
Robert Grant, Aerospace Engineer, 
Engine Certification Office, FAA, Engine 
& Propeller Directorate, 12 New England 
Executive Park, Burlington, MA 01803–
5299; telephone (781) 238–7757; fax 
(781) 238–7199.
SUPPLEMENTARY INFORMATION: 

Docket Management System (DMS) 

We have implemented new 
procedures for maintaining AD dockets 
electronically. As of May 17, 2004, we 
posted new AD actions on the DMS and 
assigned a DMS docket number. We 
track each action and assign a 
corresponding Directorate identifier. 
The DMS docket No. is in the form 
‘‘Docket No. FAA–200X–XXXXX.’’ Each 
DMS docket also lists the Directorate 
identifier (‘‘Old Docket Number’’) as a 
cross-reference for searching purposes.

Comments Invited 

We invite you to submit any written 
relevant data, views, or arguments 
regarding this proposal. Send your 
comments to an address listed under 
ADDRESSES. Include ‘‘Docket No. FAA–
2004–18869; Directorate Identifier 
2004–NE–23–AD’’ in the subject line of 

your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of the proposed AD. We will 
consider all comments received by the 
closing date and may amend the 
proposed AD in light of those 
comments. 

We will post all comments we 
receive, without change, to http://
dms.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this proposed AD. 
Using the search function of the DMS 
Web site, anyone can find and read the 
comments in any of our dockets, 
including the name of the individual 
who sent the comment (or signed the 
comment on behalf of an association, 
business, labor union, etc.). You may 
review the DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477–78) or you may visit http://
dms.gov.

We are reviewing the writing style we 
currently use in regulatory documents. 
We are interested in your comments on 
whether the style of this document is 
clear, and your suggestions to improve 
the clarity of our communications that 
affect you. You can get more 
information about plain language at 
http://www.faa.gov/language and http://
www.plainlanguage.gov. 

Examining the AD Docket 

You may examine the docket that 
contains the proposal, any comments 
received and, any final disposition in 
person at the DMS Docket Offices 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Office (telephone (800) 647–
5227) is located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 
in the AD docket shortly after the DMS 
receives them. 

Discussion 

CF34–3A1 engines are used in both 
business jet and regional jet 
applications. The regional jet is used in 
both commercial, and corporate and 
private applications. In May of 2003, GE 
issued a Temporary Revision to the 
CF34 Engine Manual, SEI–756, that 
removed the life limits from the 
following parts used in the commercial 
application:
• 6078T90P01, Balance Piston Air Seal. 
• 6017T00P05, HPT Rotor Shaft. 
• 4027T15P03, Stage 1 Front Cooling 

Plate. 
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• 6078T93P01 and 6078T93P02, Stage 1 
Turbine Disk. 

• 5041T70P03, Stage 1 Aft Cooling 
Plate. 

• 5023T97P03, Stage 2 Rear Cooling 
Plate. 

• 6078T94P01 and 6078T94P02, Stage 2 
Turbine Disk. 

• 5042T29P02, Stage 2 Front Cooling 
Plate. 

• 5041T67P02, Outer Torque Coupling. 
• 5079T02P01, Inner Torque Coupling.
As a result of that Temporary Revision 
removing the life limits of these parts 
from the engine manual, operators may 
not realize that the parts must be 
removed from service prior to those 
limits. In March of 2004, we became 
aware that a CF34–3A1 lease engine 
with some or all of these part number 
components installed, was introduced 
into the commercial regional jet fleet. 
We have since learned that there are a 
total of eight CF34–3A1 lease engines, 
with some or all of these part number 
components installed, which may be 
operated in commercial regional jets. 
We are therefore proposing this AD to 
clarify that these parts still have life 
limits and must be removed from 
service before exceeding those limits. 

This condition, if not corrected, could 
result in HPT rotating components being 
operated beyond their life limit, which 
could result in LCF cracking and failure 
of those components, leading to 
uncontained engine failure and damage 
to the airplane. 

FAA’s Determination and Requirements 
of the Proposed AD 

We have evaluated all pertinent 
information and identified an unsafe 
condition that is likely to exist or 
develop on other products of this same 
type design. We are proposing this AD, 
which would clarify that the HPT 
rotating components listed by part 
number have a life limit of 6,000 cycles-
since-new. 

Costs of Compliance 
We estimate that eight CF34–3A1 

turbofan engines installed on airplanes 
of U.S. registry would be affected by this 
proposed AD. Since the life limits for 
the listed HPT rotating components 
were contained in the original approved 
type design, and since we estimate that 
no affected engine has a component that 
is near or approaching that limit, we 
estimate that this AD will not resulting 
in any additional direct labor or part 
costs. 

Regulatory Findings 
We have determined that this 

proposed AD would not have federalism 
implications under Executive Order 

13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Would not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this proposal and placed 
it in the AD Docket. You may get a copy 
of this summary at the address listed 
under ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.

The Proposed Amendment 
Under the authority delegated to me 

by the Administrator, the Federal 
Aviation Administration proposes to 
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 
2. The FAA amends § 39.13 by adding 

the following new airworthiness 
directive:
General Electric Company: Docket No. FAA–

2004–18869; Directorate Identifier 2004–
NE–23–AD. 

Comments Due Date 
(a) The Federal Aviation Administration 

(FAA) must receive comments on this 
airworthiness directive (AD) action by 
October 15, 2004. 

Affected ADs 
(b) None. 

Applicability 
(c) This AD applies to General Electric 

Company (GE) CF34–3A1 turbofan engines 
with one or more of the high pressure turbine 
(HPT) rotating components installed, listed 
in the following Table 1:

TABLE 1.—HPT ROTATING COMPO-
NENTS WITH LIFE LIMITS RESTORED 

Part No. Nomenclature 

6078T90P01 Seal, Balance Piston Air. 

TABLE 1.—HPT ROTATING COMPO-
NENTS WITH LIFE LIMITS RE-
STORED—Continued

Part No. Nomenclature 

6017T00P05 Shaft, HPT Rotor. 
4027T15P03 Plate, Stage 1 Front Cooling. 
6078T93P01 Disk, Stage 1 Turbine. 
6078T93P02 Disk, Stage 1 Turbine. 
5041T70P03 Plate, Stage 1 Aft Cooling. 
5023T97P03 Plate, Stage 2 Rear Cooling. 
6078T94P01 Disk, Stage 2 Turbine. 
6078T94P02 Disk, Stage 2 Turbine. 
5042T29P02 Plate, Stage 2 Front Cooling. 
5041T67P02 Coupling, Outer Torque. 
5079T02P01 Coupling, Inner Torque. 

These CF34–3A1 turbofan engines are 
installed on, but not limited to, Bombardier 
series Regional Jet Model CL–600–2B19 
(Regional Jet Series 100 and 440) airplanes. 

Unsafe Condition 

(d) This AD results from the discovery that 
the manufacture removed the HPT rotating 
component part numbers, listed in Table 1 of 
this AD, from the HPT Life Limits section of 
the CF34 Engine Manual, SEI–756. We are 
issuing this AD to clarify that the HPT 
rotating component part numbers, listed in 
Table 1 of this AD, have a life limit to 
prevent low cycle fatigue (LCF) cracking and 
failure of those components, leading to 
uncontained engine failure and damage to 
the airplane. 

Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified unless the 
actions have already been done. 

(f) Remove from service the HPT rotating 
components listed in Table 1 of this AD, 
before exceeding the life limit of 6,000 
cycles-since-new. 

Alternative Methods of Compliance 

(g) The Manager, Engine Certification 
Office, has the authority to approve 
alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. 

Material Incorporated by Reference 

(h) None. 

Related Information 

(i) GE Temporary Revision No. 05–0073, 
and Temporary Revision No. 05–0074, for 
CF34 Engine Manual, SEI–756, also pertain 
to the subject of this AD.

Issued in Burlington, Massachusetts, on 
August 9, 2004. 

Ann Mollica, 
Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service.
[FR Doc. 04–18642 Filed 8–13–04; 8:45 am] 

BILLING CODE 4910–13–P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 98–ANE–80–AD] 

RIN 2120–AA64

Airworthiness Directives; Pratt & 
Whitney JT8D–209, –217, –217A, 
–217C, and –219 Series Turbofan 
Engines

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: The FAA proposes to 
supersede an existing airworthiness 
directive (AD) for Pratt & Whitney (PW) 
JT8D–209, –217, –217A, –217C, and 
–219 series turbofan engines. That AD 
currently requires torque inspection of 
the 3rd stage and 4th stage low pressure 
turbine (LPT) blades for shroud notch 
wear and replacement of the blade if 
wear limits are exceeded. This proposed 
AD would require torque inspections at 
shorter inspection intervals of the 
refurbished 3rd stage and 4th stage LPT 
blades, but the same or longer 
inspection intervals of the new 3rd stage 
and 4th stage LPT blades, for shroud 
notch wear and replacement of the 
blade if wear limits are exceeded. This 
proposed AD would also require 
replacing LPT-to-exhaust case bolts and 
nuts with bolts and nuts made of 
Tinidur material. This proposed AD 
results from reports of 194 blade 
fractures since 1991, with 37 of those 
blade fractures resulting in LPT case 
separation, and three reports of 
uncontained 3rd stage and 4th stage LPT 
blade failures with cowl penetration. 
We are proposing this AD to prevent an 
uncontained blade failure that could 
result in damage to the airplane.
DATES: We must receive any comments 
on this proposed AD by October 15, 
2004.

ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD: 

• By mail: Federal Aviation 
Administration (FAA), New England 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 98–ANE–
80–AD, 12 New England Executive Park, 
Burlington, MA 01803–5299. 

• By fax: (781) 238–7055. 
• By e-mail: 9-ane-

adcomment@faa.gov
You can get the service information 

identified in this proposed AD from 
Pratt & Whitney, 400 Main St., East 

Hartford, CT 06108; telephone (860) 
565–8770, fax (860) 565–4503. 

You may examine the AD docket at 
the FAA, New England Region, Office of 
the Regional Counsel, 12 New England 
Executive Park, Burlington, MA.
FOR FURTHER INFORMATION CONTACT: 
Keith Lardie, Aerospace Engineer, 
Engine Certification Office, FAA, Engine 
and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803–5299; telephone (781) 238–7189, 
fax (781) 238–7199.
SUPPLEMENTARY INFORMATION:

Comments Invited 
We invite you to submit any written 

relevant data, views, or arguments 
regarding this proposal. Send your 
comments to an address listed under 
ADDRESSES. Include ‘‘ADDocket No. 98–
ANE–80–AD’’ in the subject line of your 
comments. If you want us to 
acknowledge receipt of your mailed 
comments, send us a self-addressed, 
stamped postcard with the docket 
number written on it; we will date-
stamp your postcard and mail it back to 
you. We specifically invite comments 
on the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. If a person contacts us 
verbally, and that contact relates to a 
substantive part of this proposed AD, 
we will summarize the contact and 
place the summary in the docket. We 
will consider all comments received by 
the closing date and may amend the 
proposed AD in light of those 
comments. 

We are reviewing the writing style we 
currently use in regulatory documents. 
We are interested in your comments on 
whether the style of this document is 
clear, and your suggestions to improve 
the clarity of our communications that 
affect you. You may get more 
information about plain language at 
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket 
You may examine the AD Docket 

(including any comments and service 
information), by appointment, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays. See 
ADDRESSES for the location. 

Discussion 
On December 20, 1999, the FAA 

issued AD 99–27–01, Amendment 39–
11482 (64 FR 72916, December 29, 
1999). That AD requires torque 
inspection of the 3rd stage and 4th stage 
LPT blades for shroud notch wear and 
replacement of the blade if wear limits 
are exceeded. That AD was the result of 
a report of an uncontained blade failure. 

That condition, if not corrected, could 
result in uncontained blade failure, 
leading to damage to the airplane. Also, 
on October 21,1999, we issued AD 99–
22–14, Amendment 39–11392(64 FR 
58328, October 29, 1999). That AD 
requires replacingLPT-to-exhaust case 
bolts and nuts with improved 
containment hardware. That AD was the 
result of reports of LPT flange 
separation resulting from LPT blade 
failures. That condition, if not corrected, 
could result in LPT flange separations 
resulting from LPT blade failures. 

Actions Since We Issued AD 99–27–01 
and AD 99–22–14

Since we issued AD 99–27–01, there 
have been two additional uncontained 
engine failures. The fracture rate of 3rd 
stage and 4th stage LPT blades remains 
unchanged, with about 12 to 18 
fractures occurring per year. PW has 
determined that torque inspections of 
the 3rd stage and 4th stage LPT blades 
for shroud notch wear must be 
performed at shorter inspection 
intervals for refurbished blades, to 
prevent LPT blade failures. Also, since 
we issued AD 99–22–14, PW 
determined that the LPT-to-exhaust case 
bolts and nuts introduced by that AD 
have a higher failure rate than the 
previous interim nut and bolt 
configuration. We issued a Notice of 
Proposed Rulemaking (NPRM), Docket 
No. 92–ANE–15–AD, on July 7, 2004, to 
supersede AD 99–22–14. That NPRM 
proposes to no longer require replacing 
the LPT-to-exhaust case bolts and nuts.

Relevant Service Information 
We have reviewed and approved the 

technical contents of PW Alert Service 
Bulletin (ASB) No. JT8D A6224, 
Revision 5, dated June 11, 2004, that 
describes procedures for initial and 
repetitive torque inspections of 3rd 
stage and 4th stage LPT blades for 
shroud notch wear at revised inspection 
thresholds and intervals. 

FAA’s Determination and Requirements 
of the Proposed AD 

We have evaluated all pertinent 
information and identified an unsafe 
condition that is likely to exist or 
develop on other JT8D–209, –217, 
–217A, –217C, and –219 series turbofan 
engines of this same type design. We are 
proposing this AD, which would require 
initial and repetitive torque inspections 
of the 3rd stage and 4th stage LPT 
blades for shroud notch wear at the 
thresholds and intervals specified in the 
compliance section, and replacement of 
LPT-to-exhaust case bolts part number 
(P/N) ST1315–15 and nuts P/N 4023466 
with bolts and nuts made of Tinidur 
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material. The proposed AD would 
require that you do the torque 
inspections using the service 
information described previously. 

Interim Action 

These actions are interim actions and 
we may take further rulemaking actions 
in the future. 

Costs of Compliance 

There are about 2,345 PW JT8D–200 
series turbofan engines of the affected 
design in the worldwide fleet. We 
estimate that 1,143 engines installed on 
airplanes of U.S. registry would be 
affected by this proposed AD. We also 
estimate that it would take 
approximately 1 work hour per engine 
to perform a proposed torque 
inspection, and 1 work hour per engine 
to perform the proposed bolt and nut 
replacements. The average labor rate is 
$65 per work hour. Required parts 
would cost approximately $1,734 per 
engine. Based on these figures, we 
estimate the total cost of the proposed 
AD to U.S. operators to perform one 
torque inspection, and bolt and nut 
replacements to be $2,130,552. 

Regulatory Findings 

We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation:

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Would not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this proposal and placed 
it in the AD Docket. You may get a copy 
of this summary by sending a request to 
us at the address listed under 
ADDRESSES. Include ‘‘AD Docket No. 98–
ANE–80–AD’’ in your request.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.

The Proposed Amendment 
Accordingly, under the authority 

delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 
2. The FAA amends § 39.13 by 

removing Amendment 39–11482 (64 FR 
72916, December 29, 1999) and by 
adding a new airworthiness directive to 
read as follows:

Pratt & Whitney: Docket No. 98–ANE–80–
AD. Supersedes AD 99–27–01, 
Amendment 39–11482. 

Comments Due Date 

(a) The Federal Aviation Administration 
(FAA) must receive comments on this 
airworthiness directive (AD) action by 
October 15, 2004. 

Affected ADs 

(b) This AD supersedes AD 99–27–01, 
Amendment 39–11482. 

Applicability 

(c) This AD applies to Pratt & Whitney 
(PW) JT8D–209, –217, –217A, –217C, and 
–219 series turbofan engines. These engines 
are installed on, but not limited to, Boeing 
727 series and MD–80 series airplanes. 

Unsafe Condition 

(d) This AD results from reports of 194 
blade fractures since 1991, with 37 of those 
blade fractures resulting in LPT case 
separation, and three reports of uncontained 
3rd stage and 4th stage LPT blade failures 
with cowl penetration. We are issuing this 
AD to prevent an uncontained blade failure 
that could result in damage to the airplane. 

Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified unless the 
actions have already been done. 

Initial Torque Inspection for JT8D–209, 
–217, and –217A Engines 

(f) For JT8D–209, –217, and –217A engines, 
perform the initial torque inspection of 3rd 
and 4th stage LPT blades for shroud notch 
wear. Use the procedures described in 
Accomplishment Instructions, Part 1, 
Paragraphs 1. through 3. of PW Alert Service 
Bulletin (ASB) No. A6224, Revision 5, dated 
June 11, 2004, at the applicable threshold in 
the following Table 1:

TABLE 1.—INITIAL TORQUE INSPECTION THRESHOLD FOR JT8D–209, –217, AND –217A ENGINES 

Blade type Hours time-in-service (TIS) Inspection threshold 

(1) New pre-Service Bulletin (SB) No. 5867 
(small notch) 3rd stage turbine blades.

Any number ...................................................... Within 6,000 hours TIS. 

(2) Refurbished pre-SB No. 5867 (small notch) 
3rd stage turbine blades.

(i) Fewer than 3,000 ......................................... Within 4,000 hours TIS. 

(ii) 3,000 or more ............................................. Within 6,000 hours TIS, or within 1,000 hours 
TIS after the effective date of this AD, 
whichever occurs first. 

(3) New post-SB No. 5867 (large notch) 3rd 
stage turbine blades.

Any number ...................................................... Within 10,000 hours TIS. 

(4) Refurbished post-SB No. 5867 (large notch) 
3rd stage turbine blades.

(i) Fewer than 6,000 ......................................... Within 7,000 hours TIS. 

(ii) 6,000 or more ............................................. Within 8,000 hours TIS, or within 1,000 hours 
TIS after the effective date of this AD, 
whichever occurs first. 

(5) New pre-SB No. 6029 (small notch) 4th 
stage turbine blades.

Any number ...................................................... Within 6,000 hours TIS. 

(6) Refurbished pre-SB No. 6029 (small notch) 
4th stage turbine blades.

(i) Fewer than 3,000 ......................................... Within 4,000 hours TIS. 

(ii) 3,000 or more ............................................. Within 6,000 hours TIS, or within 1,000 hours 
TIS after the effective date of this AD, 
whichever occurs first. 

(7) New post-SB No. 6029 or new post-SB No. 
6308 (large notch) 4th stage turbine blades.

Any number ...................................................... Within 10,000 hours TIS. 
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TABLE 1.—INITIAL TORQUE INSPECTION THRESHOLD FOR JT8D–209, –217, AND –217A ENGINES—Continued

Blade type Hours time-in-service (TIS) Inspection threshold 

(8) Refurbished post-SB No. 6029 or refur-
bished post-SB No. 6308 (large notch) 4th 
stage turbine blades.

(i) Fewer than 6,000 ......................................... Within 7,000 hours TIS. 

(ii) 6,000 or more ............................................. Within 8,000 hours TIS, or within 1,000 hours 
TIS after the effective date of this AD, 
whichever occurs first. 

Repetitive Torque Inspections for JT8D–209, 
–217, and –217A Engines 

(g) For JT8D–209, –217, and –217A 
engines, perform repetitive torque 

inspections of 3rd and 4th stage LPT blades 
for shroud notch wear. Use the procedures 
described in Accomplishment Instructions, 
Part 1, Paragraph 1. of PW ASB No. A6224, 

Revision 5, dated June 11, 2004, at the 
applicable intervals in the following Table 2 
and Table 3:

TABLE 2.—3RD STAGE REPETITIVE TORQUE INSPECTION INTERVALS FOR JT8D–209, –217, AND –217A ENGINES 

Inspection torque readings Number of readings Disposition 

Greater than or equal to 15 LB–IN (1.695 N.m) All ..................................................................... Repeat torque inspection within 1,000 hours 
TIS since last inspection. 

Less than or equal to 15 LB–IN (1.695 N.m) 
but greater than or equal to 10 LB–IN (1.130 
N.m).

One or more ..................................................... Repeat torque inspection within 500 hours TIS 
since last inspection. 

Less than or equal to 10 LB–IN (1.130 N.m) 
but greater than or equal to 5 LB–IN (0.565 
N.m).

One to three ..................................................... Repeat torque inspection within 125 hours TIS 
since last inspection. 

Less than or equal to 10 LB–IN (1.130 N.m) 
but greater than or equal to 5 LB–IN (0.565 
N.m).

Four or more .................................................... Remove engine from service within 20 hours 
TIS since last inspection. 

Less than 5 LB–IN (0.565 N.m) ......................... One or more ..................................................... Remove engine from service within 20 hours 
TIS since last inspection. 

TABLE 3.—4TH STAGE REPETITIVE TORQUE INSPECTION INTERVALS FOR JT8D–209, –217, AND –217A ENGINES 

Inspection torque readings Number of readings Disposition 

Greater than or equal to 15 LB–IN (1.695 N.m) All ..................................................................... Repeat torque inspection within 1,000 hours 
TIS since last inspection. 

Less than or equal to 15 LB–IN (1.695 N.m) 
but greater than or equal to 10 LB–IN (1.130 
N.m).

One or more ..................................................... Repeat torque inspection within 500 hours TIS 
since last inspection. 

Less than or equal to 10 LB–IN (1.130 N.m) 
but greater than or equal to 5 LB–IN (0.565 
N.m).

One to six ......................................................... Repeat torque inspection within 125 hours TIS 
since last inspection. 

Less than or equal to 10 LB–IN (1.130 N.m) 
but greater than or equal to 5 LB–IN (0.565 
N.m).

Seven or more ................................................. Remove engine from service within 20 hours 
TIS since last inspection. 

Less than 5 LB–IN (0.565 N.m) ......................... One or more ..................................................... Remove engine from service within 20 hours 
TIS since last inspection. 

(h) Subsequent repeat inspection intervals 
must not exceed the previous inspection 
interval. 

JT8D–209, –217, and –217A Engines 
Removed From Service 

(i) JT8D–209, –217, and –217A engines 
removed from service may be returned to 
service after a detailed inspection and repair 
or replacement for all blades that exceed 

Engine Manual limits is done, using 
procedures described in Accomplishment 
Instructions, Part 1, Paragraph 4, of PW ASB 
No. A6224, Revision 5, dated June 11, 2004. 
Information on repairing or replacing turbine 
blades can also be found in JT8D–200 Engine 
Manual, Part No. 773128. 

Initial Inspection for JT8D–217C and –219 
Engines 

(j) For JT8D–217C and –219 engines, 
perform the initial torque inspection of 4th 
stage LPT blades for shroud notch wear. Use 
the procedures described in Accomplishment 
Instructions, Part 2, Paragraphs 1. through 3. 
of PW ASB No. A6224, Revision 5, dated 
June 11, 2004, at the applicable threshold in 
the following Table 4:

TABLE 4.—INITIAL TORQUE INSPECTION THRESHOLD FOR JT8D–217C AND –219 ENGINES 

Blade type TIS Inspection threshold 

(1) New pre-SB No. 6090 (small notch) 4th 
stage turbine blades.

Any number ...................................................... Within 5,000 hours TIS. 
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TABLE 4.—INITIAL TORQUE INSPECTION THRESHOLD FOR JT8D–217C AND –219 ENGINES—Continued

Blade type TIS Inspection threshold 

(2) Refurbished pre-SB No. 6090 (small notch) 
4th stage turbine blades.

(i) Fewer than 3,000. ........................................ Within 4,000 hours TIS. 

(ii) 3,000 or more ............................................. Within 5,000 hours TIS, or within 1,000 hours 
TIS after the effective date of this AD, 
whichever occurs first. 

(3) New post-SB No. 6090, new post-SB No. 
6402, or new post-SB No. 6412 (large notch) 
4th stage turbine blades.

Any number ...................................................... Within 10,000 hours TIS. 

(4) Refurbished ‘‘As-Cast’’ post-SB No. 6090, 
post-SB No. 6402, or post-SB No. 6412 
(large notch) 4th stage turbine blades.

Any number ...................................................... Within 7,000 hours TIS. 

(5) Refurbished ‘‘Modified’’ post-SB No. 6090, 
post-SB No. 6402, or post-SB No. 6412 
(large notch) 4th stage turbine blades.

(i) Fewer than 3,000 ......................................... Within 4,000 hours TIS. 

(ii) 3,000 or more ............................................. Within 7,000 hours TIS, or within 1,000 hours 
TIS after the effective date of this AD, 
whichever occurs first. 

Repetitive Torque Inspections for JT8D–217C 
and –219 Engines 

(k) For JT8D–217C and –219 engines, 
perform repetitive torque inspections of 4th 

stage LPT blades for shroud notch wear. Use 
the procedures described in Accomplishment 
Instructions, Part 2, Paragraph 1. of PW ASB 
No. A6224, Revision 5, dated June 11, 2004, 

at the applicable intervals in the following 
Table 5:

TABLE 5.—REPETITIVE TORQUE INSPECTION INTERVALS FOR JT8D–217C AND –219 ENGINES 

Inspection torque readings Number of readings Disposition 

Greater than or equal to 15 LB–IN (1.695 N.m) All ..................................................................... Repeat torque inspection within 1,000 hours 
TIS since last inspection. 

Less than or equal to 15 LB–IN (1.695 N.m) 
but greater than or equal to 10 LB–IN (1.130 
N.m).

One or more ..................................................... Repeat torque inspection within 500 hours TIS 
since last inspection. 

Less than or equal to 10 LB–IN (1.130 N.m) 
but greater than or equal to 5 LB–IN (0.565 
N.m).

One to six ......................................................... Repeat torque inspection within 125 hours TIS 
since last inspection. 

Less than or equal to 10 LB–IN (1.130 N.m) 
but greater than or equal to 5 LB–IN (0.565 
N.m).

Seven or more ................................................. Remove engine from service within 20 hours 
TIS since last inspection. 

Less than 5 LB–IN (0.565 N.m) ......................... One or more ..................................................... Remove engine from service within 20 hours 
TIS since last inspection. 

(l) Subsequent repeat inspection intervals 
must not exceed the previous inspection 
interval. 

JT8D–217C and –219 Engines Removed From 
Service 

(m) JT8D–217C and –219 engines removed 
from service may be returned to service after 
a detailed inspection and repair or 
replacement for all blades that exceed Engine 
Manual limits is done, using procedures 
described in Accomplishment Instructions, 
Part 2, Paragraph 4, of PW ASB No. A6224, 
Revision 5, dated June 11, 2004. Information 
on repairing or replacing turbine blades can 
also be found in JT8D–200 Engine Manual, 
Part No. 773128. 

Other Criteria for All Engine Models Listed 
in This AD 

(n) Whenever a refurbished or used blade 
is intermixed with new blades in a rotor, use 
the lowest initial inspection threshold that is 
applicable. 

(o) The initial torque inspection or the 
repetitive inspection intervals should not be 
reset unless the blades are refurbished. 

(p) Whenever a used (service run) blade is 
reinstalled in a rotor, the previous used time 
should be subtracted from the initial torque 
inspection threshold. 

LPT-to-Exhaust Case Bolts and Nuts 
Replacement 

(q) At next accessibility to the LPT-to-
exhaust case bolts, part number (P/N) 
ST1315–15, and nuts, P/N 4023466, replace 
bolts and nuts with bolts and nuts made of 
Tinidur material. Information on replacing 
the bolts and nuts can be found in PW 
Service Bulletin No. 6455, dated January 15, 
2004. 

Definitions 

(r) For the purpose of this AD, 
refurbishment is defined as restoration of 
either the shrouds or blade retwist or both, 
per the JT8D–200 Engine Manual, Part No. 
773128. 

(s) For the purpose of this AD, ‘‘As-Cast’’ 
refers to blades that were machined from new 
castings and ‘‘Modified’’ refers to blades that 
were derived from the pre-SB No. 6090 
configuration. 

Alternative Methods of Compliance 

(t) The Manager, Engine Certification 
Office, has the authority to approve 
alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. 

Material Incorporated by Reference 

(u) None. 

Related Information 

(v) None.

Issued in Burlington, Massachusetts, on 
August 9, 2004. 

Ann Mollica, 
Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service.
[FR Doc. 04–18644 Filed 8–13–04; 8:45 am] 

BILLING CODE 4910–13–P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Parts 121, 129, and 135

[Docket No. FAA–2002–13458; Notice No. 
04–04] 

RIN 2120–AE92

Corrosion Prevention and Control 
Program

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Proposed rule, withdrawal.

SUMMARY: The Federal Aviation 
Administration (FAA) withdraws the 
proposal to require operators to include 
FAA-approved corrosion prevention 
and control programs (CPCPs) in their 
maintenance or inspection programs. 
The FAA has determined that existing 
CPCPs, either mandated by 
airworthiness directive (AD) or 
incorporated through new maintenance 
philosophies, sufficiently address the 
issues covered in the proposed rule. The 
intent of this action is to explain to the 
public the FAA’s decision to withdraw 
the proposal.
FOR FURTHER INFORMATION CONTACT: 
Russell Jones, Flight Standards Service, 
Aircraft Maintenance Division (AFS–
300), Federal Aviation Administration, 
800 Independence Avenue, SW., 
Washington, DC 20591, telephone (202) 
267–7228.
SUPPLEMENTARY INFORMATION:

Background 

On October 3, 2002, the FAA 
published a notice of proposed 
rulemaking (67 FR 62142). The 
document proposed a requirement to 
include FAA-approved CPCPs in 
operators maintenance or inspection 
programs. The applicable airplanes were 
those operated under 14 CFR part 121, 
all U.S.-registered multiengine airplanes 
operated in common carriage by foreign 
air carriers or foreign persons under part 
129, and all multiengine airplanes used 
in scheduled operations under part 135. 
The proposal’s comment period closed 
on April 1, 2003. 

Withdrawal of Proposal 

The FAA withdraws Notice No. 02–16 
(67 FR 62142, October 3, 2002) because 
the FAA’s safety objectives are being 
met without this rulemaking. 

Before issuing the CPCP proposal, the 
FAA issued ADs that mandated 
corrosion prevention and control 
programs for certain older airplane 
models where an unsafe condition 
existed. The AD-mandated CPCPs are 

equal to the kinds of CPCPs the proposal 
would have required. The FAA issued 
the CPCP proposed rule to expand the 
requirement for CPCPs to airplane 
models not previously covered by ADs. 
Also, the FAA intended to address the 
need for CPCPs globally, with the CPCP 
regulation, rather than by issuing ADs 
on airplanes model-by-model. The 
proposal was based on the CPCP-related 
ADs. Therefore, operators already in 
compliance as a result of having the AD-
mandated programs in place would not 
have needed to make further changes to 
their maintenance programs. 

The FAA issued the earlier ADs 
against older transport category 
airplanes first. During the period the 
CPCP rulemaking was pending, the FAA 
had to issue more ADs to address 
corrosion concerns on many other 
airplane models the proposal was 
intended to cover. Also, during this 
interim period, airplane manufacturers 
came to better understand the effects of 
corrosion and developed CPCPs (e.g., 
using Maintenance SteeringGroup-3 
(MSG–3) programs) for their new 
airplane models. The MSG–3 process 
uses airline and manufacturer 
experience to develop scheduled 
maintenance for new airplanes. 
Therefore, current production airplane 
models, such as the Boeing 757, 767, 
777, and 717, are being delivered with 
an acceptable CPCP included as part of 
their maintenance program. For new 
airplane designs that have maintenance 
programs developed under the MSG–3 
process, the corrosion inspections are 
included in the original manufacturers’ 
developed maintenance program. 

The ADs the FAA issued and the 
aviation industry’s actions have resulted 
in about 92 percent of part 121 airplanes 
being covered by an FAA-approved 
CPCP. Like part 121 operators, part 135 
operators saw the benefits of CPCPs and 
have begun to adopt these programs. In 
addition, the FAA’s cost-benefit analysis 
for the proposal was based on 1997 data. 
Since then, the number of affected 
airplanes have decreased. As of 2002, 
only about 50 percent of part 135 
airplanes in use in 1997 remained in 
operation within the U.S. By 2010, it is 
expected that only about 11 percent will 
be in operation. 

Discussion of Comments 
The FAA sought and received 

comments on the proposed rule. 

Comment 
The commenters, while generally 

supportive of the need for a systematic 
approach to corrosion prevention and 
control, questioned the need for the 
rulemaking because of the progress they 

have made in adopting CPCPs. The 
commenters said current maintenance 
programs already include CPCP 
inspections required by AD or as part of 
an MSG–3 program. The commenters 
believe the proposal duplicates, 
conflicts with, and further complicates 
how current CPCPs, which have proven 
effective, are administered. 

FAA Response 

The FAA issued ADs before and after 
issuing the proposed CPCP rule. These 
ADs covered airplane models where the 
potential for an unsafe condition existed 
and where an approved CPCP was not 
in the maintenance program. In 
addition, operators, using FAA-
approved MSG–3 processes, have 
continually incorporated CPCPs into 
their maintenance programs. In 
developing these maintenance 
schedules, the MSG follows a service-
history-based approach to address items 
like corrosion prevention and control. 
The FAA believes both the AD-
mandated and MSG–3 programs are 
effective in preventing and controlling 
corrosion. Currently about 92 percent of 
part 121 airplanes are covered by AD or 
by MSG–3 programs. Therefore, the 
FAA believes the primary safety 
objectives of the proposal are currently 
being met. The FAA intends to address 
any corrosion-related unsafe conditions 
in the remaining airplanes in the fleet 
by AD. 

Comments 

Multiple comments addressed the 
FAA’s methodologies applied to the 
cost-benefit analysis. Some commenters 
said the benefits given in the proposal 
do not justify the costs. Other 
commenters questioned the relevance of 
the data used in the analysis given that 
most of the part 121 and part 135 data 
are outdated and the numbers of 
applicable part 135 airplanes have 
decreased substantially. 

FAA Response

Based on the benefits of mitigating 
corrosion on aircraft, industry has 
helped to accomplish the objectives of 
this proposal by incorporating FAA-
approved MSG–3 processes into their 
maintenance programs. The FAA 
determined that about 47 percent of the 
current part 121 fleet has maintenance 
programs that include MSG–3 
processes. The FAA also has mandated 
Airworthiness Directives (AD) for CPCP 
inspections on another 45 percent of the 
part 121 transport category fleet. This 
leaves only 8 percent of this fleet not 
covered by ADs or MSG–3 maintenance 
processes. 
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For the CPCP proposed rule, the FAA 
based its analysis on 1997 data. The 
FAA found that as of 2002, only about 
50 percent of the part 135 airplane fleet 
in use in 1997 were still operating in the 
U. S. By 2010, the FAA expects this 
percentage to decrease to only 11 
percent. 

Given that such a small percentage of 
the part 121 and part 135 fleets would 
be affected by the proposed rule, the 
FAA intends to address the discovery of 
any remaining unsafe condition by 
issuing ADs. The FAA expects these 
entire airplane fleets will soon be 
protected either through industry 
practice, AD, or airplane retirement. 

The FAA received comments 
disputing its assessment that the 
benefits of the proposal justified the 
costs. Without arguing the specifics of 
the methodology the FAA used in 
completing the analysis, the FAA 
believes the joint action of industry and 
the FAA demonstrate the benefits of the 
proposal justify the costs. 

The many ADs issued across airplane 
models operated under part 121 are 
evidence of the accident risk resulting 
from corrosion. Each AD, by itself, is 
proof that a significant accident risk 
exists. This risk has been addressed in 
about 92 percent of the part 121 fleet by 
industry and FAA actions. The response 
by industry to the corrosion problem 
strongly supports the FAA’s cost-benefit 
conclusion. 

The FAA believes the essential safety 
objectives of the proposed rule are being 
met through industry action, AD-
mandated action, and the substantial 
decline of the affected fleet. In the 
future, a discovery of an unsafe 
condition will result in the issuance of 
an AD. 

Comment 

The commenters raised several other 
issues, including questions about the 
proposed definition of Level 1 and Level 
2 Corrosion. 

FAA Response 

The FAA is not responding to these 
other concerns in this document since 
we are withdrawing the proposal. 

For the reasons discussed in this 
document, the FAA believes it is neither 
reasonable nor in the public interest to 
proceed with the CPCP proposal. 
Therefore, the FAA withdraws Notice 
No. 02–16, published at (67 FR 62142) 
on October 3, 2002. However, 
withdrawal of this proposed rule does 
not preclude the FAA from issuing 
another proposal on the same subject 
matter in the future or taking any future 
course of action.

Issued in Washington, DC, on August 10, 
2004. 
James J. Ballough, 
Director, Flight Standards Service.
[FR Doc. 04–18633 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67

[Docket No. FEMA–D–7598] 

Proposed Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Proposed rule.

SUMMARY: Technical information or 
comments are requested on the 
proposed Base (1% annual chance) 
Flood Elevations (BFEs) and proposed 
BFE modifications for the communities 
listed below. The BFEs are the basis for 
the floodplain management measures 
that the community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
National Flood Insurance Program 
(NFIP).

DATES: The comment period is ninety 
(90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community.

ADDRESSES: The proposed BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street SW., Washington, 
DC 20472, (202) 646–2903.
SUPPLEMENTARY INFORMATION: FEMA 
proposes to make determinations of 
BFEs and modified BFEs for each 
community listed below, in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR 67.4(a). 

These proposed base flood and 
modified BFEs, together with the 
floodplain management criteria required 

by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, state or regional entities. These 
proposed elevations are used to meet 
the floodplain management 
requirements of the NFIP and are also 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings built after these elevations are 
made final, and for the contents in these 
buildings. 

National Environmental Policy Act 

This proposed rule is categorically 
excluded from the requirements of 44 
CFR Part 10, Environmental 
Consideration. No environmental 
impact assessment has been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
proposed rule is exempt from the 
requirements of the Regulatory 
Flexibility Act because proposed or 
modified BFEs are required by the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4105, and are required to 
establish and maintain community 
eligibility in the NFIP. As a result, a 
regulatory flexibility analysis has not 
been prepared. 

Regulatory Classification 

This proposed rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This proposed rule involves no 
policies that have federalism 
implications under Executive Order 
12612, Federalism, dated October 26, 
1987. 

Executive Order 12778, Civil Justice 
Reform 

This proposed rule meets the 
applicable standards of Section 2(b)(2) 
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and 
procedure, flood insurance, reporting 
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is 
proposed to be amended as follows:
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PART 67—[AMENDED] 

1. The authority citation for Part 67 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 67.4 [Amended] 

2. The tables published under the 
authority of § 67.4 are proposed to be 
amended as follows:

Source of flooding Location 

#Depth in feet above 
ground.

*Elevation in feet (NGVD)
•Elevation in feet (NAVD) Communities affected 

Existing Modified 

FLORIDA 
Pinellas County 

Stevenson Creek ....... Just upstream of Douglas Avenue ............... •11 •10 Pinellas County (Unincorporated Areas), 
City of Clearwater, City of Largo. 

Approximately 350 feet upstream of 
Southridge Drive.

None •42 

Spring Branch ............ Just upstream of Overbrook Road ............... •11 •10 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Approximately 1,500 feet upstream of High-
land Avenue.

None •28 

Flagler Drive Tributary At the confluence with Stevenson Creek ..... •15 •14 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Approximately 1,250 feet upstream of 
Keene Road.

None •62 

Jeffords Street Tribu-
tary.

At Jeffords Street ......................................... •26 •27 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Approximately 650 feet upstream of 
Woodcrest Avenue.

None •34 

Ponding Area No. 1 ... Approximately 250 feet northeast of the 
intersection of Douglas Avenue and Iva 
Street in the area of Woodlawn Terrace 
and Idlewood Drive.

None •21 City of Clearwater. 

Crest Lake ................. Approximately 500 feet northeast of the 
intersection of Gulf-to-Bay Boulevard and 
Glenwood Avenue.

None •69 City of Clearwater. 

Ponding Area No. 15 Approximately 350 feet southwest of the 
intersection of South Missouri Avenue 
and Belleair Road and 350 feet northeast 
of the intersection of Ponce De Leon 
Boulevard and Greenwood Avenue.

None •62 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Ponding Area No. 2 ... At the intersection of Druid Road and Dun-
can Avenue.

None •61 City of Clearwater. 

Hammond Creek ........ At the confluence with Stevenson Creek ..... •11 •10 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Approximately 325 feet upstream of High-
land Avenue.

None •28 

Ponding Area No. 3 ... Approximately 150 feet northeast of the 
intersection of Keene Road and Magnolia 
Drive.

None •46 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Ponding Area No. 4 ... Approximately 150 feet southwest of the 
intersection of Keene Road and Magnolia 
Drive.

None •43 Pinellas County (Unincorporated Areas). 

Ponding Area No. 5 ... Approximately 50 feet southeast of the 
intersection of Keene Road and Magnolia 
Drive.

None •42 Pinellas County (Unincorporated Areas). 

Lake Rhonda ............. Approximately 100 feet southeast of the 
intersection of Magnolia Drive and Keene 
Road.

None •35 Pinellas County (Unincorporated Areas). 

Ponding Area No. 6 ... Approximately 100 feet southwest of the 
intersection of Highland Avenue and 
Belleair Road.

None •47 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Ponding Area No. 7 ... Approximately 500 feet northeast of the 
intersection of Missouri Avenue and 
Bellevue Boulevard.

None •61 City of Clearwater. 

Ponding Area No. 8 ... Approximately 1,000 feet southeast of the 
intersection of Lakeview Road and Ever-
green Drive in the vicinity of Byron Court.

None •36 City of Clearwater. 

Clearview Lake .......... Approximately 1,000 feet northwest of Sun-
set Point Road and Keene Road.

None •57 City of Clearwater. 

Ponding Area No. 9 ... At the intersection of North Greenwood Av-
enue and Palmetto Street.

None •20 City of Clearwater. 
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Source of flooding Location 

#Depth in feet above 
ground.

*Elevation in feet (NGVD)
•Elevation in feet (NAVD) Communities affected 

Existing Modified 

Lake Bellevue Area 
No. 1.

Approximately 1,000 feet northeast of the 
intersection of Lakeview Road and 
Greenwood Avenue.

None •39 City of Clearwater. 

Lake Bellevue Area 
No. 2.

Approximately 500 feet north of the inter-
section of Lakeview Road and Green-
wood Avenue.

None •40 City of Clearwater. 

Lake Bellevue Area 
No. 3.

Approximately 250 feet northwest of the 
intersection of Lakeview Road and 
Greenwood Avenue.

None •41 City of Clearwater. 

Lake Bellevue Area 
No. 4.

Approximately 250 feet southwest of the 
intersection of Lakeview Road and 
Greenwood Avenue.

None •42 City of Clearwater. 

Lake Bellevue Area 
No. 5.

Approximately 1,500 feet southwest of the 
intersection of Lakeview Road and 
Greenwood Avenue.

None •43 City of Clearwater. 

Lake Bellevue Area 
No. 6.

Approximately 600 feet north of the inter-
section of Woodlawn Avenue and South 
Myrtle Avenue.

None •44 City of Clearwater. 

Lake Bellevue Area 
No. 7.

Approximately 400 feet north of the inter-
section of Woodlawn Avenue and South 
Myrtle Avenue.

None •45 City of Clearwater. 

Lake Bellevue Area 
No. 8.

Approximately 250 feet north of the inter-
section of Woodlawn Avenue and South 
Myrtle Avenue.

None •46 City of Clearwater. 

Lake Bellevue Area 
No. 9.

Approximately 100 feet north of the inter-
section of Woodlawn Avenue and South 
Myrtle Avenue.

None •47 City of Clearwater. 

Lake Bellevue Area 
No. 10.

Approximately 100 feet south of the inter-
section of Woodlawn Avenue and South 
Myrtle Avenue 2.

None •50 City of Clearwater. 

Lake Bellevue Area 
No. 11.

Approximately 500 feet south of the inter-
section of Woodlawn Avenue and South 
Myrtle Avenue 2.

None •51 City of Clearwater. 

Lake Bellevue Area 
No. 12.

Approximately 100 feet south of the inter-
section of Howard Street and South Myr-
tle Avenue 2.

None •53 City of Clearwater. 

Lake Bellevue Area 
No. 13.

Approximately 250 feet south of the inter-
section of Howard Street and South Myr-
tle Avenue 2.

None •54 City of Clearwater. 

Lake Bellevue Area 
No. 14.

Approximately 350 feet south of the inter-
section of Howard Street and South Myr-
tle Avenue 2.

None •55 City of Clearwater. 

Lake Bellevue Area 
No. 15.

Approximately 250 feet northeast of the 
intersection of Belleair Road and South 
Myrtle Avenue 2.

None •56 City of Clearwater. 

Lake Bellevue Area 
No. 16.

Approximately 500 feet southeast of the 
intersection of Belleair Road and South 
Myrtle Avenue 2.

None •57 Pinellas County (Unincorporated Areas), 
City of Clearwater. 

Hobart Lake ............... Approximately 200 feet southwest of the 
intersection of Casler Avenue and Pal-
metto Street.

None •67 City of Clearwater. 

Ponding Area No. 10 Approximately 1,000 feet west of Keene 
Road and 150 feet north of Hobart Lake.

None •66 City of Clearwater. 

Lake Lucille ................ Approximately 100 feet southeast of the 
intersection of Sherwood Street and Nel-
son Avenue.

None •60 City of Clearwater. 

Ponding Area No. 11 Approximately 700 feet west of the intersec-
tion of Sherwood Street and Keene Road.

None •64 City of Clearwater. 

St. Andrews Lake ...... Approximately 1,000 feet northeast of the 
intersection of Airport Drive and Keene 
Road.

None •68 City of Clearwater. 

Ponding Area No. 13 At the intersection of North Madison Ave-
nue and Carlton Street.

None •16 City of Clearwater. 

Ponding Area No. 14 Generally following the southern side of 
CSX Transportation Railroad tracks in the 
area where North Greenwood Avenue 
intersects with Plaza Street.

None •24 City of Clearwater. 
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Highland Lake ............ Approximately 200 feet southwest of the 
intersection of Valencia Street and Lake 
Avenue.

None •47 Pinellas County (Unincorporated Areas). 

Ponding Area No. 16 Approximately 3,000 feet northwest of inter-
section of Marilyn Street and Hercules 
Avenue.

None •68 City of Clearwater. 

Ponding Area No. 17 Approximately 1,500 feet northwest of the 
intersection of Marilyn Street and Her-
cules Avenue.

None •69 City of Clearwater. 

Ponding Area No. 12 At the intersection of Palmetto Street and 
Pennsylvania Avenue.

None •21 City of Clearwater. 

City of Clearwater 
Maps available for inspection at the City of Clearwater Engineering Department, 100 South Myrtle Avenue, Suite 220, Clearwater, Florida. 
Send comments to The Honorable Brian Aungst, Mayor of the City of Clearwater, offices of the City Commission, P.O. Box 4748, Clearwater, 

Florida 33758–4748.
City of Largo 
Maps available for inspection at the Largo City Hall, 201 Highland Avenue, Largo, Florida. 
Send comments to The Honorable Robert Jackson, Mayor of the City of Largo, Largo City Hall, 201 Highland Avenue, Largo, Florida 33770.
Pinellas County (Unincorporated Areas) 
Maps available for inspection at the Pinellas County Building, 315 Court Street, Clearwater, Florida. 
Send comments to Mr. Stephen Spratt, Pinellas County Administrator, 315 Court Street, Clearwater, Florida 33756. 

NEW JERSEY
Union County 

Rahway River ............ At a point immediately upstream of Law-
rence Street.

*10 *9 City of Rahway, Townships of Clark, 
Cranford, Springfield, Union, Winfield, 
Borough of Kenilworth. 

Approximately 400 feet downstream of 
Springfield Avenue.

*90 *91 

Black Brook ................ At the confluence with Rahway River .......... *74 *75 Borough of Kenilworth, Township of Union. 
Approximately 180 feet downstream of 

Springfield Road.
*74 *75

Branch 10–30–1 ........ At the confluence with Drainage Ditch ......... *71 *75 Borough of Kenilworth. 
Approximately 350 feet upstream of Lafay-

ette Place.
*74 *75 

College Branch .......... At the confluence with Rahway River .......... *70 *72 Township of Cranford. 
At a point immediately upstream of Spring-

field Avenue.
*70 *72 

Drainage Ditch ........... At the confluence with Rahway River .......... *71 *73 Borough of Kenilworth, Township of Spring-
field. 

At the confluence of Branch 10–30–1 ......... *71 *75 
Gallows Hill Road 

Branch.
At the confluence with Rahway River .......... *69 *71 Township of Cranford. 

Approximately 350 feet upstream of Pitts-
field Street.

*70 *71 

Garwood Brook .......... At the confluence with Rahway River .......... *68 *70 Township of Cranford. 
Approximately 250 feet upstream of West 

Holly Street.
*69 *70 

Nomahegan Brook ..... At the confluence with Rahway River .......... *73 *74 Townships of Cranford and Springfield, 
Town of Westfield. 

Approximately 580 feet downstream of 
Springfield Avenue.

*73 *74 

Robinsons Branch ..... At the confluence with Rahway River .......... *15 *14 City of Rahway, Town of Westfield, Town-
ship of Clark. 

At the confluence of Robinsons Branch ...... *51 *50 
South Branch ............. At the confluence with Rahway River .......... *11 *9 City of Rahway. 

Approximately 100 feet upstream of East 
Inman Avenue.

*11 *10 

Stream 10–30 ............ At the confluence with Drainage Ditch ......... *71 *74 Borough of Kenilworth. 
Approximately 100 feet downstream of 

Willshire Drive.
*73 *74 

Vauxhall Branch ......... At the confluence with Rahway River .......... *90 *91 Township of Union. 
At Liberty Avenue ......................................... *90 *91 

Cedar Brook ............... At Terrill Road .............................................. None *131 Borough of Fanwood. 
A point immediately upstream of Willow Av-

enue.
None *141 

Vauxhall Sub Branch At the confluence with Vauxhall Branch ...... *90 *91 Township of Union. 
At Interstate 78 ............................................. *90 *91 
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West Branch .............. At the confluence with Elizabeth River ........ *43 *42 Township of Union. 
Approximately 1,400 feet upstream of Gar-

den State Parkway entrance ramp.
None *60 

Lightning Brook .......... At the confluence with Elizabeth River ........ *56 *55 Township of Union. 
Approximately 950 feet downstream of 

Union Avenue.
*56 *55 

Elizabeth River ........... At Trotters Lane ........................................... *27 *18 Townships of Union and Hillside. 
Approximately 1,050 feet upstream of Union 

Avenue.
*67 *68 

Trotters Lane Branch At Morris Avenue .......................................... None *27 City of Elizabeth. 
Approximately 300 feet downstream of 

North Avenue.
None *28 

Kings Creek ............... A point immediately upstream of Barnett 
Street.

None *10 City of Rahway. 

Approximately 1,000 feet upstream of 
Lower Road to Rahway.

None *13 

East Branch Rahway 
River.

Approximately 450 feet upstream of the 
confluence with Rahway River.

*90 *91 Townships of Union and Springfield. 

Approximately 2,800 feet downstream of 
Vauxhall Road.

*90 *91 

Kings Creek ............... Approximately 715 feet downstream of U.S. 
Route 9.

*14 #1 City of Linden. 

Just downstream of U.S. Route 9 ................ *16 #1 

Township of Clark 
Maps available for inspection at the Clark Township Engineer’s Office, Municipal Building, 430 Westfield Avenue, Clark, New Jersey. 
Send comments to The Honorable Salvatore Bonaccorso, Mayor of the Township of Clark, Municipal Building, 430 Westfield Avenue, Clark, 

New Jersey 07066–1590.
Township of Cranford 
Maps available for inspection at the Cranford Township Engineer’s Office, Municipal Building, 8 Springfield Avenue, Cranford, New Jersey. 
Send comments to The Honorable Barbara A. Bilger, Mayor of the Township of Cranford, Municipal Building, 8 Springfield Avenue, Cranford, 

New Jersey 07016–2199.
City of Elizabeth 
Maps available for inspection at the Elizabeth City Engineer’s Office, 50 Winfield Scott Plaza, Elizabeth, New Jersey. 
Send comments to The Honorable J. Christian Bollwage, Mayor of the City of Elizabeth, City Hall, 50 Winfield Scott Plaza, Elizabeth, New 

Jersey 07201.
Borough of Fanwood 
Maps available for inspection at the Fanwood Borough Engineer’s Office, 75 North Martine Avenue, Fanwood, New Jersey. 
Send comments to The Honorable Colleen Mahr, Mayor of the Borough of Fanwood, 75 North Martine Avenue, Fanwood, New Jersey 

07023–1397.
Township of Hillside 
Maps available for inspection at the Hillside Township Engineer’s Office, JFK Plaza, Hillside and Liberty Avenue, Hillside, New Jersey. 
Send comments to The Honorable Karen McCoy Oliver, Mayor of the Township of Hillside, JFK Plaza, Hillside and Liberty Avenue, Hillside, 

New Jersey 07205.
Borough of Kenilworth 
Maps available for inspection at the Kenilworth Borough Engineer’s Office, Municipal Building, 567 Boulevard, Kenilworth, New Jersey. 
Send comments to The Honorable Gregg David, Mayor of the Borough of Kenilworth, Municipal Building, 567 Boulevard, Kenilworth, New 

Jersey 07033–1699.
City of Linden 
Maps available for inspection at the Linden City Engineer’s Office, Municipal Building, 301 North Wood Avenue, Linden, New Jersey. 
Send comments to The Honorable John T. Gregorio, Mayor of the City of Linden, Municipal Building, 301 North Wood Avenue, Linden, New 

Jersey 07036.
City of Rahway 
Maps available for inspection at the Rahway City Engineer’s Office, 1 City Hall Plaza, Rahway, New Jersey 07065. 
Send comments to The Honorable James J. Kennedy, Mayor of the City of Rahway, 1 City Hall Plaza, Rahway, New Jersey 07065.
Township of Springfield 
Maps available for inspection at the Springfield Township Engineer’s Office, Municipal Building, 100 Mountain Avenue, Springfield, New Jer-

sey. 
Send comments to The Honorable Clara T. Harelik, Mayor of the Township of Springfield, Municipal Building, 100 Mountain Avenue, New 

Jersey 07081.
Township of Union 
Maps available for inspection at the Union Township Engineer’s office, Municipal Building, 1976 Morris Avenue, Union, New Jersey. 
Send comments to The Honorable Anthony Terrezza, Mayor of the Township of Union, Municipal Building, 1976 Morris Avenue, Union, New 

Jersey 07083–3579.
Town of Westfield 
Maps available for inspection at the Westfield Town Engineer’s Office, Municipal Building, 425 East Broad Street, Westfield, New Jersey. 
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Send comments to The Honorable Gregory McDermott, Mayor of the Town of Westfield, Municipal Building, 425 East Broad Street, Westfield, 
New Jersey 07090. 

Township of Winfield 
Maps available for inspection at the Winfield Township Municipal Building, 12 Gulfstream Avenue, New Jersey. 
Send comments to The Honorable Norman Whitehouse, Jr., Mayor of the Township of Winfield, 12 Gulfstream Avenue, Winfield, New Jersey 

07036. 

SOUTH CAROLINA
Florence County 

Lynches River ............ Approximately 0.8 mile upstream of North 
Jones Road and U.S. Highway 301.

None *99 Florence County (Unincorporated Areas). 

Approximately 800 feet downstream of 
Interstate Highway 95.

None *120 

Sparrow Swamp ........ Just upstream of W.J. Albert Sims Street .... None *126 Town of Timmonsville. 
Approximately 1,100 feet upstream of W.J. 

Albert Sims Street.
None *126 

Middle Swamp ........... State Highway 51/Pamplico Highway .......... None *79 Florence County (Unincorporated Areas), 
City of Florence. 

Approximately 0.70 mile upstream of State 
Highway 51/Pamplico Highway.

None *80 

Jeffries Creek ............. Approximately 2,890 feet downstream of 
the confluence of Pye Branch.

None *80 Florence County (Unincorporated Areas), 
City of Florence. 

Approximately 1,200 feet downstream of 
South Cashua Drive.

None *95 

Florence County (Unincorporated Areas) 
Maps available for inspection at the Florence County Planning Department, 218 West Evans Street, Florence, South Carolina. 
Send comments to Mr. Joe W. King, Florence County Administrator, 180 North Irby Street MSC–G, Florence, South Carolina 29501.
City of Florence 
Maps available for inspection at the Florence City Hall, Planning Department, Drawer AA City-County Complex, 180 North Irby Street, Flor-

ence, South Carolina. 
Send comments to The Honorable Frank Willis, Mayor of the City of Florence, Drawer AA City-County Complex, 180 North Irby Street, Flor-

ence, South Carolina 29501.
Town of Timmonsville 
Maps available for inspection at the Timmonsville Town Hall, 115 East Main Street, Timmonsville, South Carolina. 
Send comments to The Honorable Henry Peoples, Mayor of the Town of Timmonsville, P.O. Box 447, Timmonsville, South Carolina 29161–

0447. 

WEST VIRGINIA
Cabell County and City of Huntington 

Ohio River .................. At the downstream county boundary ........... *551 •550 Cabell County (Unincorporated Areas), City 
of Huntington. 

Approximately 8 miles upstream of con-
fluence of Goose Run.

*560 •561 

Fourpole Creek .......... Approximately 200 feet upstream of the 
Ohio River.

*539 •538 Cabell County (Unincorporated Areas), City 
of Huntington. 

Approximately 2,400 feet upstream of 
Prices Creek Road.

None •703 

Indian Fork ................. Approximately 1,160 feet upstream of con-
fluence with Mud Creek.

None •587 Cabell County (Unincorporated Areas). 

Approximately 250 feet upstream of Ridge 
Run Road.

None •640 

Kilgore Creek ............. At the confluence with Indian Fork .............. None •587 Cabell County (Unincorporated Areas). 
Approximately 500 feet upstream of the 

confluence of Little Creek.
None •611 

Lee Creek .................. At the confluence with Kilgore Creek ........... None •590 Cabell County (Unincorporated Areas). 
Approximately 6,500 feet upstream of Inter-

state Route 64.
None •660 

Charley Creek ............ Approximately 1,820 feet upstream of con-
fluence with Mud Creek.

None •602 Cabell County (Unincorporated Areas). 

Approximately 2,250 feet downstream of 
Wolfpen Hollow Road.

None •615 

Little Creek ................. At the confluence with Kilgore Creek ........... None •610 Cabell County (Unincorporated Areas). 
Approximately 750 feet upstream of the 

confluence with Kilgore Creek.
None •611 

Arlington Boulevard 
Tributary.

Backwater area along Norwood Road ......... None •613 Cabell County (Unincorporated Areas). 
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At the confluence with Guyandotte River .... None •554 
Approximately 150 feet downstream of Ar-

lington Boulevard.
None •554 

Grapevine Branch ...... At the confluence with Fourpole Creek ........ None •590 Cabell County (Unincorporated Areas), City 
of Huntington. 

Approximately 1,050 feet upstream of the 
confluence with Fourpole Creek.

None •590 

Cabell County (Unincorporated Areas) 
Maps available for inspection at the Cabell County office of Grants, Planning and Permits, Cabell County Courthouse, Room 314, Huntington, 

West Virginia. 
Send comments to Ms. Nancy Cartmill, President of the Cabell County Commission, 750 Fifth Avenue, Suite 300, Huntington, West Virginia 

25701.
City of Huntington 
Maps available for inspection at the City of Huntington Department of Development and Planning, 800 Fifth Street, Room 14, Huntington, 

West Virginia. 
Send comments to The Honorable David Felinton, Mayor of the City of Huntington, P.O. Box 1659, Huntington, West Virginia 25717. 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 10, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18693 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67 

[Docket No. FEMA–D–7600] 

Proposed Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Proposed rule.

SUMMARY: Technical information or 
comments are requested on the 
proposed Base (1% annual chance) 
Flood Elevations (BFEs) and proposed 
BFE modifications for the communities 
listed below. The BFEs are the basis for 
the floodplain management measures 
that the community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
National Flood Insurance Program 
(NFIP).
DATES: The comment period is ninety 
(90) days following the second 

publication of this proposed rule in a 
newspaper of local circulation in each 
community.

ADDRESSES: The proposed BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below.

FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, Emergency 
Preparedness and Response Directorate, 
FEMA, 500 C Street SW., Washington, 
DC 20472, (202) 646–2903.

SUPPLEMENTARY INFORMATION: FEMA 
proposes to make determinations of 
BFEs and modified BFEs for each 
community listed below, in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR 67.4(a). 

These proposed base flood and 
modified BFEs, together with the 
floodplain management criteria required 
by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, state or regional entities. These 
proposed elevations are used to meet 
the floodplain management 
requirements of the NFIP and are also 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings built after these elevations are 
made final, and for the contents in these 
buildings. 

National Environmental Policy Act 

This proposed rule is categorically 
excluded from the requirements of 44 
CFR Part 10, Environmental 
Consideration. No environmental 
impact assessment has been prepared. 

Regulatory Flexibility Act 

The Mitigation Division Director of 
the Emergency Preparedness and 
Response Directorate certifies that this 
proposed rule is exempt from the 
requirements of the Regulatory 
Flexibility Act because proposed or 
modified BFEs are required by the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4104, and are required to 
establish and maintain community 
eligibility in the NFIP. As a result, a 
regulatory flexibility analysis has not 
been prepared.

Regulatory Classification 

This proposed rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 

Executive Order 12612, Federalism 

This proposed rule involves no 
policies that have federalism 
implications under Executive Order 
12612, Federalism, dated October 26, 
1987. 

Executive Order 12778, Civil Justice 
Reform 

This proposed rule meets the 
applicable standards of Section 2(b)(2) 
of Executive Order 12778.
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List of Subjects in 44 CFR Part 67

Administrative practice and 
procedure, flood insurance, reporting 
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is 
proposed to be amended as follows:

PART 67—[AMENDED] 

1. The authority citation for Part 67 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 

1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376.

§ 67.4 [Amended] 

2. The tables published under the 
authority of § 67.4 are proposed to be 
amended as follows:

State City/town/county Source of flooding Location 

#Depth in feet above 
ground.

*Elevation in feet (NGVD)
•Elevation in feet (NAVD) 

Existing Modified 

West Virginia ......... McDowell County 
(Unincorporated 
Areas).

Clear Fork ......................... Approximately 4,800 feet downstream of 
County Route 2.

None *1,409 

At the confluence with Wolfpen Branch ... None *1,479 
Wolfpen Branch ................ At the confluence with Clear Fork ............ None *1,479 

Approximately 4,440 feet upstream of the 
confluence with Clear Fork.

None *1,551

Maps available for inspection at the McDowell County Redevelopment Authority, 90 Wyoming Street, Suite 205, Welch, West Virginia.
Send comments to Mr. Gordon Lambert, President of the McDowell County Commission, 90 Wyoming Street, Suite 111, Welch, West Virginia 

24801. 

(Catalog of Federal Domestic Assistance No. 
83.100, ‘‘Flood Insurance.’’)

Dated: August 10, 2004. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.
[FR Doc. 04–18692 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–12–P
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DEPARTMENT OF AGRICULTURE 

Agricultural Research Service 

Notice of Federal Invention Available 
for Licensing and Intent To Grant 
Exclusive License

AGENCY: Agricultural Research Service, 
USDA.
ACTION: Notice of availability and intent.

SUMMARY: Notice is hereby given that 
the Federally owned invention 
disclosed in U.S. Patent No. 6,615,454, 
‘‘Enhanced Separation of Contaminants 
from Fibers such as Cotton, Kenaf and 
Flax’’, issued on September 9, 2003, is 
available for licensing and that the U.S. 
Department of Agriculture, Agricultural 
Research Service, intends to grant to 
Lummus Corporation, Georgia, an 
exclusive license to this invention.
DATES: Comments must be received 
within ninety (90) calendar days of the 
date of publication of this Notice in the 
Federal Register.
ADDRESSES: Send comments to: USDA, 
ARS, Office of Technology Transfer, 
5601 Sunnyside Avenue, Room 4–1174, 
Beltsville, MD 20705–5131.
FOR FURTHER INFORMATION CONTACT: June 
Blalock of the Office of Technology 
Transfer at the Beltsville address given 
above; telephone: (301) 504–5989.
SUPPLEMENTARY INFORMATION: The 
Federal Government’s patent rights to 
this invention are assigned to the United 
States of America, as represented by the 
Secretary of Agriculture. It is in the 
public interest to so license this 
invention as Lummus Corporation, 
Georgia, has submitted a complete and 
sufficient application for a license. The 
prospective exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within ninety (90) days from the date of 
this published Notice, the Agricultural 
Research Service receives written 

evidence and argument which 
establishes that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7.

Michael D. Ruff, 
Assistant Administrator.
[FR Doc. 04–18660 Filed 8–13–04; 8:45 am] 
BILLING CODE 3410–03–P

DEPARTMENT OF AGRICULTURE

Forest Service 

Opal Creek Scenic Recreation Area 
(SRA) Advisory Council

AGENCY: Forest Service, USDA Forest 
Service
ACTION: Notice of meeting.

SUMMARY: An Opal Creek Scenic 
Recreation Area Advisory Council 
meeting will convene in Stayton, 
Oregon on Wednesday, September 22, 
2004. The meeting is scheduled to begin 
at 6:30 p.m. and will conclude at 
approximately 8:30 p.m. The meeting 
will be held in the South Room of the 
Stayton Community Center located on 
400 West Virginia Street in Stayton, OR. 

The Opal Creek Wilderness and Opal 
Creek Scenic Recreation Area Act of 
1996 (Opal Creek Act) (Pub. L. 104–208) 
directed the Secretary of Agriculture to 
establish the Opal Creek Scenic 
Recreation Area Advisory Council. The 
Advisory Council is comprised of 
thirteen members representing state, 
county, and city governments and 
representatives of various organizations, 
which include mining industry, 
environmental organizations, inholders 
in Opal Creek Scenic Recreation Area, 
economic development, Indian tribes, 
adjacent landowners, and recreation 
interests. The council provides advice to 
the Secretary of Agriculture on 
preparation of a comprehensive Opal 
Creek Management Plan for the SRA 
and consults on a periodic and regular 
basis on the management of the area. 
Tentative agenda items include: 
Introductions; Current Project Updates; 
Continue with Project Priority Criteria 
Development. 

A direct public comment period is 
tentatively scheduled to begin at 8 p.m. 
Time allotted for individual 
presentations will be limited to 3 
minutes. Written comments are 
encouraged, particularly if the material 

cannot be presented within the time 
limits of the comment period. Written 
comments may be submitted prior to the 
September 22nd meetings by sending 
them to Designated Federal Official Paul 
Matter at the address given below.

FOR FURTHER INFORMATION CONTACT: For 
more information regarding this 
meeting, contact Designated Federal 
Official Paul Matter, Willamette 
National Forest, Detroit Ranger District, 
HC 73 Box 320, Mill City, OR 97360; 
(503) 854–3366.

Dated: August 9, 2004. 

Dallas J. Emch, 
Forest Supervisor.
[FR Doc. 04–18646 Filed 8–13–04; 8:45 am] 

BILLING CODE 3410–11–M

DEPARTMENT OF AGRICULTURE

Forest Service 

Ravalli County Resource Advisory 
Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Ravalli County Resource 
Advisory Committee will be meeting to 
discuss and vote on 2004 projects and 
hold short public forum (question and 
answer session). The meeting is being 
held pursuant to the authorities in the 
Federal Advisory Committee Act (Public 
Law 92–463) and under the Secure 
Rural Schools and Community Self-
Determination Act of 2000 (Public Law 
106–393). The meeting is open to the 
public.

DATES: The meeting will be held on 
August 24, 2004, 6:30 p.m.

ADDRESSES: The meeting will be held at 
the Ravalli County Administration 
Building, 215 S. 4th Street, Hamilton, 
MT. Send written comments to Jeanne 
Higgins, District Ranger, Stevensville 
Ranger District, 88 Main Street, 
Stevensville, MT 59870, by facsimile 
(406) 777–7423, or electronically to 
jmhiggins@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: 
Jeanne Higgins, Stevensville District 
Ranger and Designated Federal Officer, 
Phone: (406) 777–5461.
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Dated: August 9, 2004. 
David T. Bull, 
Forest Supervisor.
[FR Doc. 04–18665 Filed 8–13–04; 8:45 am] 
BILLING CODE 3416–11–M

DEPARTMENT OF COMMERCE

Submission for OMB Review; 
Comment Request 

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: U.S. Census Bureau. 
Title: Generic Clearance for Data User 

Evaluation Surveys. 
Form Number(s): Various. 
Agency Approval Number: 0607–

0760. 
Type of Request: Extension of a 

currently approved collection. 
Burden: 4,000 hours. 
Number of Respondents: 8,000. 
Average Hours Per Response: 30 

minutes. 
Needs and Uses: The Census Bureau 

requests to extend for an additional 
three years its generic clearance to 
conduct customer/product-based 
research. This extension will allow us to 
continue to use customer satisfaction 
surveys, personal interviews, or focus 
group research to effectively improve 
and make more customer-oriented 
programs, products, and services. 

Extended clearance for data 
collections would continue to cover 
customer/program based research for 
any Census Bureau program area that 
needs to measure customer needs, uses, 
and preferences for statistical 
information and services. The customer 
base includes, but is not limited to 
previous, existing, and potential 
businesses and organizations, alternate 
Census Bureau data disseminators like 
State Data Centers, Business and 
Industry Data Centers, Census 
Information Centers, Federal or Census 
Depository Libraries, educational 
institutions, and not-for-profit or other 
organizations. 

Prior to any data collection activity, 
the Census Bureau transmits individual 
plans, including any supporting 
documentation and draft research 
documents to OMB. The Census Bureau 
also prepares an annual report for OMB 
to fully describe work done under the 
generic clearance, including:
• Descriptions of individual research 

conducted 
• Numbers of respondents and 

respondent burden hours used 

• Dates of each survey 
• Individual and aggregated costs of 

surveys 
• Individual summaries of results and 

program/product decisions that were 
made based upon customer responses 
and feedback
Information collected from customer 

research helps the Census Bureau to 
measure its customer base-their use, 
satisfaction, and preferences for existing 
and future programs, products, and 
services. 

Affected Public: Individuals or 
households; Business or other for-profit; 
Not-for-profit institutions; Federal 
Government; State, Local, or Tribal 
government. 

Frequency: On occasion. 
Respondent’s Obligation: Voluntary. 
Legal Authority: Executive Order 

12862. 
OMB Desk Officer: Susan Schechter, 

(202) 395–5103. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 or via the Internet at 
dhynek@doc.gov.

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to Susan Schechter, OMB Desk 
Officer either by fax (202) 395–7245) or 
e-mail (susan_schechter@omb.eop.gov).

Dated: August 10, 2004. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–18591 Filed 8–13–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

[I.D. 081004C]

Submission for OMB Review; 
Comment Request

The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35).

Agency: National Oceanic and 
Atmospheric Administration (NOAA).

Title: Southeast Region Dealer and 
Interview Family of Forms.

Form Number(s): None.
OMB Approval Number: 0648–0013.
Type of Request: Regular submission.

Burden Hours: 2,087.
Number of Respondents: 13,795.
Average Hours Per Response: 10 

minutes each for shrimp interview, trip 
interview, mackerel dealers (quotas), 
mackerel gillnet dealers, mackerel 
gillnet vessels, snowy grouper/tilefish, 
wreckfish dealer, red snapper; 20 
minutes for gulf grouper quota; 3 
minutes for no-purchase report; 15 
minutes for rock shrimp, golden crab 
dealers, coral dealers; and 5 minutes for 
vessel operation units.

Needs and Uses: This family of forms 
includes data collection activities for 
monitoring fishery quotas, routine 
collections of monthly statistic from 
seafood dealers, and interviews with 
fishermen to collect catch/effort and 
biological data.

Affected Public: Business or other for-
profit organizations; and individuals or 
households.

Frequency: Bi-monthly.
Respondent’s Obligation: Mandatory.
OMB Desk Officer: David Rostker, 

(202) 395–3897.
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov).

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 
Officer, FAX number (202) 395–7285, or 
DavidlRostker@omb.eop.gov.

Dated: August 9, 2004.
Gwellnar Banks,
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–18701 Filed 8–13–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

[I.D. 081004D]

Submission for OMB Review; 
Comment Request

The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35).

Agency: National Oceanic and 
Atmospheric Administration (NOAA).

Title: Northeast Region Logbook 
Family of Forms.
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Form Number(s): None.
OMB Approval Number: 0648–0212.
Type of Request: Regular submission.
Burden Hours: 10,907.
Number of Respondents: 4,975.
Average Hours Per Response: 4 

minutes.
Needs and Uses: The National Marine 

Fisheries Service (NMFS) has a Red 
Crab Fishery Management Plan. A 
mandatory requirement of this plan is 
that vessels issued a Red Crab limited 
access permit must report via the 
Interactive Voice Response (IVR) system 
at the end of every trip. The vessels 
issued an Exempted (Experimental) 
Fishing Permit (EFP) may be required to 
report their catches via the IVR as a 
condition of their permit. The 
information submitted is needed for the 
management of fisheries.

Affected Public: Business or other for-
profit organizations; individuals or 
households; not-for-profit institutions; 
State, Local or Tribal government.

Frequency: On occasion.
Respondent’s Obligation: Mandatory.
OMB Desk Officer: David Rostker, 

(202) 395–3897.
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov).

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 
Officer, FAX number (202) 395–7285, or 
DavidlRostker@omb.eop.gov.

Dated: August 9, 2004.
Gwellnar Banks,
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–18702 Filed 8–13–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

[I.D. 081104B]

Submission for OMB Review; 
Comment Request

The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35).

Agency: National Oceanic and 
Atmospheric Administration (NOAA).

Title: An Observer Program for At-sea 
Processing Vessels in the Pacific Coast 
Groundfish Fishery.

Form Number(s): None.
OMB Approval Number: None.
Type of Request: Regular submission.
Burden Hours: 51.
Number of Respondents: 22.
Average Hours Per Response: 15 

minutes for college transcript and 
disclosure statement; 4 hours for appeal; 
7 minutes for training/briefing 
registration; 2 minutes for notification of 
physical examination; 7 minutes for 
projected observer assignment 
information; 7minutes for weekly 
deployment/logistics report; 7 minutes 
for debriefing registration; 2 hours for 
report on observer harassment, safety or 
performance concerns.

Needs and Uses: This data collection 
is necessary for the administration of a 
new observer program for processing 
vessels in the mothership and catcher-
processor sectors of the whiting fishery. 
The collection relates to the response 
time for observers that have been issued 
notices of suspension or decertification 
to provide documentary evidence or to 
the action.

Affected Public: Business or other for-
profit organizations, and individuals or 
households.

Frequency: On occasion, weekly, 
annually.

Respondent’s Obligation: Required to 
obtain of retain benefits.

OMB Desk Officer: David Rostker, 
(202) 395–3897.

Copies of the above information 
collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov).

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 
Officer, FAX number 202–395–7285, or 
DavidlRostker@omb.eop.gov.

Dated: August 9, 2004.
Gwellnar Banks,
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–18703 Filed 8–13–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

Submission for OMB Review; 
Comment Request 

DOC has submitted to the Office of 
Management and Budget (OMB) for 

clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: U.S. Census Bureau. 
Title: School Enrollment Report. 
Form Number(s): P–4. 
Agency Approval Number: 0607–

0459. 
Type of Request: Extension of a 

currently approved collection. 
Burden: 15 hours. 
Number of Respondents: 30. 
Average Hours Per Response: 30 

minutes. 
Needs and Uses: The Census Bureau 

requests an extension of the current 
Office of Management and Budget 
clearance of the School Enrollment 
Report, P–4. Collection of school 
enrollment data is necessary to produce 
annual estimates of the population of 
states for application to current Federal 
programs. Each year, in the spring, the 
Census Bureau sends the School 
Enrollment Report, P–4 form, to 30 state 
departments of education. The 
remaining states publish reports early in 
the year and we obtain those in our 
Census Bureau library. We request fall 
public and nonpublic school enrollment 
by grade for the state and selected 
counties in 24 of the states. In six states 
we request year end enrollment. Many 
of the 30 departments of education will 
eventually publish reports containing 
enrollment figures, but not in time to 
use in our estimates. 

School enrollment data are used by 
the Census Bureau to estimate state 
population by age and sex. The Census 
Bureau’s population estimates are 
regularly used by dozens of Federal 
agencies for allocating Federal program 
funds, as bases for rates of occurrence, 
and as input for Federal surveys. The 
estimates are also used by state and 
local governments, businesses, and the 
public for planning and other 
informational uses. Failure to collect the 
enrollment information would seriously 
damage the Census Bureau’s ability to 
produce accurate current population 
estimates for states as well as for 
counties and smaller areas whose 
current population levels are tied into 
the state estimates totals. 

Affected Public: State, local, or tribal 
government. 

Frequency: Annually. 
Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13 U.S.C., 

Sections 181 and 182. 
OMB Desk Officer: Susan Schechter, 

(202) 395–5103. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
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Officer, (202) 482–0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 or via the Internet at 
dhynek@doc.gov.

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to Susan Schechter, OMB Desk 
Officer either by fax (202–395–7245) or 
e-mail (susan_schechter@omb.eop.gov).

Dated: August 10, 2004. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–18593 Filed 8–13–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 081104C]

Proposed Information Collection; 
Comment Request; NOAA Satellite 
Ground Station Customer 
Questionnaire

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)).
DATES: Written comments must be 
submitted on or before October 15, 
2004.
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW, 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov).
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Darrell Robertson, E/SP3, 
Room 3320, 5200 Auth Road, Suitland, 
MD 20746-4304 (phone 301-457-5681).
SUPPLEMENTARY INFORMATION:

I. Abstract
NOAA operates meteorological 

satellite imagery transmission systems 

whose data are available worldwide. 
Any user can establish a ground station 
for receiving the data without prior 
consent from NOAA. The surveying of 
customers allows NOAA to learn about 
who uses the data, how it is used, what 
equipment is used, the location of the 
equipment, and similar subjects. This 
information is used to help determine 
the possible impact of signal or data 
changes, to identify users for future 
contacts, and to annually report to the 
World Meteorological Organization on 
the geographic location and capabilities 
of known receiving stations.

II. Method of Collection

People accessing the NOAA Satellite 
and Information System (NOAASIS) 
Web site for operational information are 
presented with an opportunity to 
voluntarily fill out an electronic user 
survey. Additionally, people contacting 
NOAA in a way that indicates that they 
may operate a satellite receiving station 
for acquiring NOAA data are informed 
that an electronic survey is available on 
the NOAA Web site that they can 
voluntarily complete.

III. Data

OMB Number: 0648-0227.
Form Number: None.
Type of Review: Regular submission.
Affected Public: Not-for-profit 

institutions, individuals or households, 
business or other for-profit 
organizations, farms, and state, local, or 
tribal government.

Estimated Number of Respondents: 
300.

Estimated Time Per Response: 5 
minutes.

Estimated Total Annual Burden 
Hours: 25.

Estimated Total Annual Cost to 
Public: $0.

IV. Request for Comments

Comments are invited on: (a) whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology.

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 

approval of this information collection; 
they also will become a matter of public 
record.

Dated: August 9, 2004.
Gwellnar Banks,
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–18704 Filed 8–13–04; 8:45 am]
BILLING CODE 3510–HR–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

ACTION: Notice of public meeting.

SUMMARY: The Advisory Committee on 
Commercial Remote Sensing (ACCRES) 
will meet August 27, 2004.
DATE AND TIME: The meeting is 
scheduled as follows: August 27, 2004, 
9 a.m.–4 p.m. The first part of this 
meeting will be closed to the public. 
The public portion of the meeting will 
begin at 1 p.m.
ADDRESSES: The meeting will be held in 
Room 1N100 A/B of the MITRE 
Corporation in McLean, Virginia. The 
MITRE Corporation is located at 7515 
Colshire Drive, McLean, Virginia 22102. 
While open to the public, seating 
capacity may be limited.
SUPPLEMENTARY INFORMATION: As 
required by section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C. App. (1982), notice is hereby 
given of the meeting of ACCRES. 
ACCRES was established by the 
Secretary of Commerce (Secretary) on 
May 21, 2002, to advise the Secretary 
through the Under Secretary of 
Commerce for Oceans and Atmosphere 
on long- and short-range strategies for 
the licensing of commercial remote 
sensing satellite systems. 

Matters To Be Considered 

The first part of the meeting will be 
closed to the public pursuant to section 
10(d) of the Federal Advisory 
Committee Act, 5 U.S.C. App. 2, as 
amended by section 5(c) of the 
Government in Sunshine Act, Pub. L. 
94–409 and in accordance with section 
552b(c)(1) of Title 5, United States Code. 
Accordingly, portions of this meeting 
which involve the ongoing review and 
implementation of the April 2003 U.S. 
Commercial Remote Sensing Space 
Policy and related national security and 
foreign policy considerations for 
NOAA’s licensing decisions may be 
closed to the public. These briefings are 
likely to disclose matters that are 
specifically authorized under criteria 
established by Executive Order 12958 to 
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be kept secret in the interest of national 
defense or foreign policy and are in fact 
properly classified pursuant to such 
Executive Order. 

All other portions of the meeting will 
be open to the public. During the open 
portion of the meeting, the Committee 
will discuss NOAA’s Planning, 
Programming, Budgeting, and Execution 
System, external licensing program 
coordination activities, and 
commercialization and privatization 
issues. The committee will also receive 
public comments on its activities. 

Special Accommodations

These meetings are physically 
accessible to people with disabilities. 
Requests for special accommodations 
may be directed to ACCRES, NOAA/
NESDIS International and Interagency 
Affairs Office, 1335 East-West Highway, 
Room 7311, Silver Spring, Maryland 
20910. 

Additional Information and Public 
Comments 

Any member of the public wishing 
further information concerning the 
meeting or who wishes to submit oral or 
written comments should contact 
Timothy Stryker, Designated Federal 
Officer for ACCRES, NOAA/NESDIS 
International and Interagency Affairs 
Office, 1335 East-West Highway, Room 
7311, Silver Spring, Maryland 20910. 
Copies of the draft meeting agenda can 
be obtained from Tahara Moreno at 
(301) 713–2024 ext. 202, fax (301) 713–
2032, or e-mail 
Tahara.Moreno@noaa.gov. 

The ACCRES expects that public 
statements presented at its meetings will 
not be repetitive of previously-
submitted oral or written statements. In 
general, each individual or group 
making an oral presentation may be 
limited to a total time of five minutes. 
Written comments (please provide at 
least 13 copies) received in the NOAA/
NESDIS International and Interagency 
Affairs Office on or before December 5, 
2003, will be provided to Committee 
members in advance of the meeting. 
Comments received too close to the 
meeting date will normally be provided 
to Committee members at the meeting.

FOR FURTHER INFORMATION CONTACT: 
Timothy Stryker, NOAA/NESDIS 
International and Interagency Affairs, 
1335 East West Highway, Room 7311, 
Silver Spring, Maryland 20910; 
telephone (301) 713–2024 x205, fax 
(301) 713–2032, e-mail 
Timothy.Stryker@noaa.gov or Douglas 

Brauer at telephone (301) 713–2024 
x213, e-mail Douglas.Brauer@noaa.gov.

Gregory W. Withee, 
Assistant Administrator for Satellite and 
Information Services.
[FR Doc. 04–18672 Filed 8–13–04; 8:45 am] 
BILLING CODE 3510–HR–P

CONSUMER PRODUCT SAFETY 
COMMISSION 

Public Meeting Concerning Petition 
Requesting that ASTM F400–00, Safety 
Standard for Lighters, Be Adopted as 
a Consumer Product Safety Standard

AGENCY: Consumer Product Safety 
Commission.
ACTION: Notice of public meeting.

SUMMARY: The Consumer Product Safety 
Commission (‘‘CPSC’’ or ‘‘Commission’’) 
will conduct a public meeting on 
September 14, 2004 to receive 
comments concerning Petition CP 02–1, 
which requested that the Commission 
adopt a voluntary standard for cigarette 
lighters, ASTM F–400, as a mandatory 
standard under the Consumer Product 
Safety Act (‘‘CPSA’’). The CPSC staff’s 
briefing package recommends that the 
Commission deny the petition. The 
Commission invites oral presentations 
from members of the public with 
information or comments related to the 
petition or the staff’s briefing package. 
The Commission will consider these 
presentations as it decides what action 
to take on the petition.
DATES: The meeting will begin at 10 a.m. 
on September 14, 2004. Requests to 
make oral presentations, and 10 copies 
of the text of the presentation, must be 
received by the CPSC Office of the 
Secretary no later than September 7, 
2004. Persons making presentations at 
the meeting should provide an 
additional 25 copies for dissemination 
on the date of the meeting. 

The Commission reserves the right to 
limit the number of persons who make 
presentations and the duration of their 
presentations. To prevent duplicative 
presentations, groups will be directed to 
designate a spokesperson. 

Written submissions, in addition to, 
or instead of, an oral presentation may 
be sent to the address listed below and 
will be accepted until October 14, 2004.
ADDRESSES: The meeting will be in room 
420 of the Bethesda Towers Building, 
4330 East-West Highway, Bethesda, MD. 
Requests to make oral presentations, 
and texts of oral presentations should be 
captioned ‘‘Lighter Petition Briefing’’ 
and be mailed to the Office of the 
Secretary, Consumer Product Safety 

Commission, Washington, DC 20207, or 
delivered to that office, Room 502, 4330 
East-West Highway, Bethesda, MD 
20814. Requests and texts of oral 
presentations may also be submitted by 
facsimile to (301) 504–0127 or by E-mail 
to cpsc-os@cpsc.gov.
FOR FURTHER INFORMATION CONTACT: For 
information about the purpose or 
subject matter of this meeting contact 
Rohit Khanna, Directorate for 
Engineering Sciences, U.S. Consumer 
Product Safety Commission, 
Washington, DC 20207; telephone (301) 
504–7546; E-mail: rkhanna@cpsc.gov. 
For information about the schedule for 
submission of requests to make oral 
presentations and submission of texts of 
oral presentations, contact Rockelle 
Hammond, Office of the Secretary, 
Consumer Product Safety Commission, 
Washington, DC 20207; telephone (301) 
504–6833; fax (301) 504–0127; E-mail 
rhammond@cpsc.gov.

SUPPLEMENTARY INFORMATION: 

A. Background 
The Commission received a petition, 

Petition CP 02–1, from the Lighter 
Association, Inc., a trade association 
representing the major U.S. 
manufacturers and distributors of 
cigarette lighters. The petition requested 
that the Commission issue a rule to 
make the voluntary standard ‘‘Standard 
Consumer Product Safety Specification 
for Lighters’’ (ASTM F–400) a 
mandatory consumer product safety 
standard. The petitioner asserted that 
unreasonable risks of injury are being 
created by failure to enforce the existing 
voluntary standard in the U.S. The 
petitioner stated that although most 
disposable lighters imported to the U.S. 
are child-resistant, they do not meet 
minimum safety standards followed by 
the U.S. lighter industry in accordance 
with the ASTM F–400 standard. 

The Commission published a notice 
in the Federal Register on January 17, 
2002, requesting comments on the 
petition. 67 FR 2420. The Commission 
received a total of 16 comments on the 
petition.

The staff reviewed the petition, 
comments and other relevant available 
information. The staff then forwarded a 
briefing package to the Commission, 
which is available on the Commission’s 
website www.cpsc.gov or from the 
Commission’s Office of the Secretary. 
The staff recommends that the 
Commission deny the petition. The staff 
concludes that injuries resulting from 
malfunctioning lighters are relatively 
infrequent. For the approximately 900 
million lighters purchased by 
consumers in a year, the estimated risk 

VerDate jul<14>2003 15:22 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00005 Fmt 4703 Sfmt 4703 E:\FR\FM\16AUN1.SGM 16AUN1



50364 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Notices 

of death from lighter malfunction is 
about 2.2 deaths per billion lighters. The 
estimated risk of injury is about 1.1 
injuries per million lighters. Moreover, 
the incident data do not provide 
sufficient information to determine 
whether the lighters involved in these 
incidents conform to ASTM F–400. 
Thus, it is unclear whether mandating 
the voluntary standard would actually 
reduce incidents. 

B. The Public Meeting 

The purpose of the public meeting is 
to provide a forum for oral presentations 
on the cigarette lighter petition and the 
CPSC staff’s briefing package. 

Participation in the meeting is open. 
See the DATES section of this notice for 
information on making requests to give 
oral presentations at the meeting and on 
making written submissions.

Dated: August 11, 2004. 
Todd A. Stevenson, 
Secretary, Consumer Product Safety 
Commission.
[FR Doc. 04–18671 Filed 8–13–04; 8:45 am] 
BILLING CODE 6355–01–P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Paducah

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 
Board (EM SSAB), Paducah. The 
Federal Advisory Committee Act (Pub. 
L. 92–463, 86 Stat. 770) requires that 
public notice of these meetings be 
announced in the Federal Register.
DATES: Thursday, September 16, 2004, 
5:30 p.m.–9:30 p.m.
ADDRESSES: 111 Memorial Drive, 
Barkley Centre, Paducah, Kentucky 
42001.

FOR FURTHER INFORMATION CONTACT: 
William E. Murphie, Deputy Designated 
Federal Officer (DDFO), Department of 
Energy Portsmouth/Paducah Project 
Office, 1017 Majestic Drive, Suite 200, 
Lexington, Kentucky 40513, (859) 219–
4001.
SUPPLEMENTARY INFORMATION: Purpose of 
the Board: The purpose of the Board is 
to make recommendations to DOE in the 
areas of environmental restoration, 
waste management and related 
activities. 

Tentative Agenda

5:30 p.m.—Informal Discussion 

6 p.m.—Call to Order; Introductions; 
Review Agenda; Approval of 
August Minutes; Election of Chair 
and Chair Elect 

6:30 p.m.—DDFO’s Comments 
6:35 p.m.—Federal Coordinator 

Comments 
6:40 p.m.—Ex-Officio Comments 
6:45 p.m.—Public Comments and 

Questions 
7 p.m.—Task Forces/Presentations 

• Waste Disposition 
• Water Quality 
• Long Range Strategy/Stewardship—

Chairs Meeting 
• Community Outreach 

8 p.m.—Public Comments and 
Questions 

8:15 p.m.—Break 
8:30 p.m.—Administrative Issues 

• Review of Work Plan 
• Review of Next Agenda 

8:40 p.m.—Review of Action Items 
8:45 p.m.—Subcommittee Reports 

• Executive Committee—Proposed 
Membership 

9 p.m.—Final Comments 
9:30 p.m.—Adjourn

Copies of the final agenda will be 
available at the meeting. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to agenda items should 
contact David Dollins at the address 
listed below or by telephone at (270) 
441–6819. Requests must be received 
five days prior to the meeting and 
reasonable provision will be made to 
include the presentation in the agenda. 
The Deputy Designated Federal Officer 
is empowered to conduct the meeting in 
a fashion that will facilitate the orderly 
conduct of business. Each individual 
wishing to make public comments will 
be provided a maximum of five minutes 
to present their comments as the first 
item of the meeting agenda. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the Freedom of Information 
Public Reading Room, 1E–190, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC 20585, between 9 
a.m. and 4 p.m., Monday–Friday, except 
Federal holidays. Minutes will also be 
available at the Department of Energy’s 
Environmental Information Center and 
Reading Room at 115 Memorial Drive, 
Barkley Centre, Paducah, Kentucky, 
between 8 a.m. and 5 p.m. on Monday 
thru Friday or by writing to David 
Dollins, Department of Energy Paducah 
Site Office, Post Office Box 1410, MS–
103, Paducah, Kentucky 42001, or by 
calling him at (270) 441–6819.

Issued at Washington, DC, on August 11, 
2004. 
Rachel Samuel, 
Deputy Advisory Committee Management 
Officer.
[FR Doc. 04–18667 Filed 8–13–04; 8:45 am] 
BILLING CODE 6450–01–P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Savannah 
River

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 
Board (EM SSAB), Savannah River. The 
Federal Advisory Committee Act (Pub. 
L. 92–463, 86 Stat.770) requires that 
public notice of these meetings be 
announced in the Federal Register.
DATES: Friday, September 10, 2004; 8:30 
a.m.–5 p.m. Saturday, September 11, 
2004; 8:30 a.m.–12 noon
ADDRESSES: Holiday Inn, One Center 
Street, Folly Beach, SC 29439.
FOR FURTHER INFORMATION CONTACT: 
Gerri Flemming, Closure Project Office, 
Department of Energy Savannah River 
Operations Office, P.O. Box A, Aiken, 
SC, 29802; Phone: (803) 952–7886.
SUPPLEMENTARY INFORMATION: Purpose of 
the Board: The purpose of the Board is 
to make recommendations to DOE in the 
areas of environmental restoration, 
waste management, and related 
activities. 

Tentative Agendas 

Friday, September 10, 2004

8:30 a.m.—Basics of Radiation 
11 a.m.—Nuclear Materials 101
Noon—Lunch 
1 p.m.—Nuclear Materials 101 

(continued) 
2:15 p.m.—Waste 101
3:45 p.m.—Hazard, Risk and Safety at 

SRS 
5 p.m.—Adjourn 

Saturday, September 11, 2004

8:30 a.m.—Overview of DOE 
Organization 

9 a.m.—Overview of Cleanup Decision 
Making 

12:15 p.m.—Adjourn
A final agenda will be available at the 

meeting Friday, September 10, 2004. 
Public Participation: The meeting is 

open to the public. Written statements 
may be filed with the Board either 
before or after the meeting. Individuals 
who wish to make the oral statements 
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pertaining to agenda items should 
contact Gerri Flemming’s office at the 
address or telephone listed above. 
Requests must be received five days 
prior to the meeting and reasonable 
provision will be made to include the 
presentation in the agenda. The 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct business. Each individual 
wishing to make public comment will 
be provided equal time to present their 
comments. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the Freedom of Information 
Public Reading Room, 1E–190, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC, 20585 between 9 
a.m. and 4 p.m., Monday through 
Friday, except Federal holidays. 
Minutes will also be available by 
writing to Gerri Flemming, Department 
of Energy Savannah River Operations 
Office, P.O. Box A, Aiken, SC, 29802, or 
by calling her at (803) 952–7886.

Issued at Washington, DC on August 11, 
2004. 
Rachel Samuel, 
Deputy Advisory Committee Management 
Officer.
[FR Doc. 04–18668 Filed 8–13–04; 8:45 am] 
BILLING CODE 6450–01–P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Rocky Flats

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 
Board (EM SSAB), Rocky Flats. The 
Federal Advisory Committee Act (Pub. 
L. 92–463, 86 Stat. 770) requires that 
public notices of these meetings be 
announced in the Federal Register.
DATES: Thursday, September 9, 2004; 6 
p.m. to 9 p.m.
ADDRESSES: College Hill Library, Room 
L268, Front Range Community College, 
3705 West 112th Avenue, Westminster, 
CO.
FOR FURTHER INFORMATION CONTACT: Ken 
Korkia, Board/Staff Coordinator, Rocky 
Flats Citizens Advisory Board, 10808 
Highway 93, Unit B, Building 60, Room 
107B, Golden, CO, 80403; telephone 
(303) 966–7855; fax (303) 966–7856.
SUPPLEMENTARY INFORMATION: Purpose of 
the Board: The purpose of the Board is 
to make recommendations to DOE in the 
areas of environmental restoration, 

waste management, and related 
activities. 

Tentative Agenda: 

1. Presentation on Original Landfill 
Remediation Proposal 

2. Educational Presentation on 
Comprehensive Risk Assessment 
Methodology 

3. Other Board business may be 
conducted as necessary 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Board either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to agenda items should 
contact Ken Korkia at the address or 
telephone number listed above. 
Requests must be received at least five 
days prior to the meeting and reasonable 
provisions will be made to include the 
presentation in the agenda. The Deputy 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Each individual 
wishing to make public comment will 
be provided a maximum of five minutes 
to present their comments. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the office of the Rocky Flats 
Citizens Advisory Board, 10808 
Highway 93, Unit B, Building 60, Room 
107B, Golden, CO 80403; telephone 
(303) 966–7855. Hours of operations are 
7:30 a.m. to 4 p.m., Monday through 
Friday. Minutes will also be made 
available by writing or calling Ken 
Korkia at the address or telephone 
number listed above. Board meeting 
minutes are posted on RFCAB’s Web 
site within one month following each 
meeting at: http://www.rfcab.org/
Minutes.HTML.

Issued at Washington, DC on August 11, 
2004. 
Rachel M. Samuel, 
Deputy Advisory Committee Management 
Officer.
[FR Doc. 04–18669 Filed 8–13–04; 8:45 am] 
BILLING CODE 6450–01–P

DEPARTMENT OF ENERGY

Office of Fossil Energy; Methane 
Hydrate Advisory Committee

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a 
meeting of the Methane Hydrate 
Advisory Committee. Federal Advisory 
Committee Act (Public Law 92–463, 86 
Stat. 770) requires notice of these 

meetings be announced in the Federal 
Register.
DATES: Tuesday, September 21, 2004, 8 
a.m. to 5 p.m. and Wednesday, 
September 22, 2004, 8 a.m. to 2:45 p.m.
ADDRESSES: Sea Lodge, 8110 Camino del 
Oro, La Jolla, California 92037.
FOR FURTHER INFORMATION CONTACT: 
Edith Allison, U.S. Department of 
Energy, Office of Oil and Natural Gas, 
Washington, DC 20585. Phone: (202) 
586–1023.
SUPPLEMENTARY INFORMATION: 

Purpose of the Committee: The 
purpose of the Methane Hydrate 
Advisory Committee is to provide 
advice on potential applications of 
methane hydrate to the Secretary of 
Energy; assist in developing 
recommendations and priorities for the 
Department of Energy methane hydrate 
research and development program; and 
submit to Congress a report on the 
anticipated impact on global climate 
change from methane hydrate 
formation, methane hydrate degassing, 
and consumption of natural gas 
produced from methane hydrates. 

Tentative Agenda:

Tuesday, September 21 

Morning 

• Welcome and Introductions—James 
Slutz, Deputy Assistant Secretary for the 
Office of Oil and Natural Gas 

• Appointment of Committee 
Chairman 

• Briefings on Methane Hydrate 
Research Accomplishments—Alaska, 
Gulf of Mexico, and International, and 
Laboratory and Global Climate Change 
Studies. 

Afternoon 

• Presentation and Discussion—
National Research Council Report: 
‘‘Review of Activities Authorized Under 
the Methane Hydrate Research and 
Development’’ 

• Report of Hedberg Conference 
Session on R&D Issues and Needs 

• Discussion of Future Research 
Directions. 

Ten minutes will be allowed for 
questions and public comment at the 
end of each presentation. 

Wednesday, September 22 

Morning 

• Discussion of Draft Strategic Plan. 
Afternoon 

• Discussion of additional 
recommendations to Department of 
Energy and to Congress regarding the 
reauthorization of Methane Hydrate 
R&D Act of 2000 
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• Adjourn at 3 p.m. followed by 
optional tour of Scripps Institution of 
Oceanography. 

Public Participation: The meeting is 
open to the public. The Chairman of the 
Committee will conduct the meeting to 
facilitate the orderly conduct of 
business. If you would like to file a 
written statement with the Committee, 
you may do so either before or after the 
meeting. If you would like to make oral 
statements regarding any of the items on 
the agenda, you should contact Edith 
Allison at the address or telephone 
number listed above. You must make 
your request for an oral statement at 
least five business days prior to the 
meeting, and reasonable provisions will 
be made to include the presentation on 
the agenda. Public comment will follow 
the 10 minute rule. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying within 60 days at the Freedom 
of Information Public Reading Room, 
1E–190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC, between 9 a.m. and 4 
p.m., Monday through Friday, except 
Federal holidays. Transcripts will be 
available by request.

Issued in Washington, DC on August 11, 
2004. 
Rachel M. Samuel, 
Deputy Advisory Committee Management 
Officer.
[FR Doc. 04–18666 Filed 8–13–04; 8:45 am] 
BILLING CODE 6450–01–P

DEPARTMENT OF ENERGY

Nondiscrimination in Federally 
Assisted Programs Enforcement of 
Title VI of the Civil Rights Act of 1964—
Prohibition Against National Origin 
Discrimination Affecting Persons With 
Limited English Proficiency (LEP); 
Policy Guidance

AGENCY: Department of Energy.
ACTION: Notice of Interim Policy 
Guidance and request for comment. 

SUMMARY: The Department of Energy 
(DOE) publishes this Interim Policy 
Guidance on Nondiscrimination in 
Federally Assisted Programs, 
Enforcement of Title VI of the Civil 
Rights Act of 1964—Prohibition Against 
National Discrimination Affecting 
Persons with Limited English 
Proficiency (LEP). This Policy Guidance 
applies to all Departmental offices, 
including the National Nuclear Security 
Administration.
DATES: The Policy Guidance is effective 
immediately. Comments must be 
submitted on or before September 15, 

2004. DOE’s Office of Civil Rights and 
Diversity will review all comments and 
make modifications it deems necessary.
ADDRESSES: Written comments should 
be submitted to Sharon P. Wyatt, Office 
of Civil Rights and Diversity, Rm 5B–
168, 1000 Independence Avenue, SW., 
Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT: 
Sharon P. Wyatt, Room 5B–168, 1000 
Independence Avenue, SW., 
Washington, DC 20585, or telephone 
(202) 586–2256; TDD (202) 586–5329, or 
e-mail at sharon.wyatt@hq.doe.gov.
SUPPLEMENTARY INFORMATION: To ensure 
compliance with Title VI of the Civil 
Rights Act of 1964, 42U.S.C. 2000d et 
seq., and its prohibition of 
discrimination on the basis of national 
origin, and with Executive Order 13166, 
the Department of Energy issues the 
following Policy Guidance regarding the 
Title VI prohibition against national 
origin discrimination affecting persons 
with limited English proficiency (LEP). 
This Guidance is intended to clarify 
standards consistent with case law and 
well established legal principles. It was 
prepared by the Department of Energy’s 
Office of Civil Rights and Diversity and 
is based on policy guidance from the 
Department of Justice.

Issued in Washington, DC, on August 2, 
2004. 
Kyle McSlarrow, 
Deputy Secretary, Department of Energy.

Policy Guidance: Nondiscrimination in 
Federally Assisted Programs, 
Enforcement of Title VI of the Civil 
Rights Act of 1964—Prohibition Against 
National Origin Discrimination 
Affecting Persons With Limited English 
Proficiency (LEP). 

I. Introduction 

This Policy Guidance clarifies how 
recipients of financial assistance from 
the Department of Energy (including the 
National Nuclear Security 
Administration) can meet their 
obligation to ensure that persons with 
limited English proficiency have 
meaningful and timely access to their 
programs and activities. 

Most individuals living in the United 
States read, write, speak and understand 
English. There are many individuals, 
however, for whom English is not their 
primary language. If these individuals 
have limited ability to read, write, speak 
or understand English, they are limited 
English proficient, or ‘‘LEP.’’ Language 
for LEP individuals can be a barrier to 
accessing important benefits or services, 
understanding and exercising important 
rights, complying with applicable 
responsibilities, or understanding other 

information provided by federally 
funded programs and activities. The 
Federal Government funds an array of 
services that can be made accessible to 
otherwise eligible LEP persons. The 
Federal Government is committed to 
improving the accessibility of these 
programs and activities to eligible LEP 
persons, a goal that reinforces its 
equally important commitment to 
promoting programs and activities 
designed to help individuals learn 
English. Recipients of Federal financial 
assistance should not overlook the long-
term positive impacts of incorporating 
or offering English as a Second 
Language (ESL) programs in parallel 
with language assistance services. ESL 
courses can serve as an important 
adjunct to a proper LEP plan. However, 
the fact that ESL classes are made 
available does not obviate the statutory 
and regulatory requirement of 
meaningful access for LEP individuals. 
Recipients of Federal financial 
assistance have an obligation to reduce 
language barriers that can preclude 
meaningful access by LEP persons to 
important government assisted 
programs and activities. 

Title VI of the Civil Rights Act of 
1964, 42 U.S.C. 2000d et seq., as 
amended, provides that ‘‘no person in 
the United States shall, on the ground 
of race, color, or national origin, be 
excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial 
assistance.’’ Department of Energy 
(DOE) regulations implementing Title VI 
are codified at 10 CFR part 1040. The 
regulations specifically prohibit a 
recipient under any program, directly or 
through contractual or other 
arrangements from, among other things, 
utilizing criteria or methods of 
administration which have the effect of 
subjecting individuals to discrimination 
because of their race, color, or national 
origin. 10 CFR 1040.13(c). In certain 
circumstances, failure to ensure that 
LEP persons can effectively participate 
in or benefit from Federally assisted 
programs and activities may violate the 
prohibition in Title VI and Title VI 
regulations against national origin 
discrimination. 

This guidance is issued pursuant to 
Title VI of the Civil Rights Act of 1964, 
Title VI regulations, and Executive 
Order 13166, titled, ‘‘Improving Access 
to Services by Persons with Limited 
English Proficiency.’’ 65 FR 50121 
(August 16, 2000). Executive Order 
13166 requires that agencies that 
provide Federal financial assistance 
develop, if they have not already done 
so, guidance for their recipients on the 
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1 The memorandum noted that some 
commentators have interpreted Sandoval as 
impliedly striking down the disparate-impact 
regulations promulgated under Title VI that form 
the basis for the part of the Executive Order 13166 
that applies to Federally assisted programs and 
activities. The memorandum, however, made clear 
that DOJ disagreed with the commentators’ 
interpretation. Sandoval holds principally that 
there is no private right of action to enforce Title 
VI disparate-impact regulations. It did not address 
the validity of those regulations or Executive Order 
13166 or otherwise limit the authority and 
responsibility of Federal grant agencies to enforce 
their own implementing regulations.

Title VI and regulatory requirement to 
provide meaningful access to persons 
who are limited English proficient. 

This Policy Guidance clarifies 
existing legal requirements by providing 
a description of factors recipients 
should consider in fulfilling their 
responsibilities to LEP persons. This 
Policy Guidance is not a regulation, and 
does not create any legally binding or 
enforceable requirements or obligations. 
Rather, it is a guide which provides an 
analytical framework which may be 
used to determine how best to comply 
with statutory and regulatory 
obligations to provide meaningful 
access for LEP persons to the benefits, 
services, information, and other 
important portions of programs and 
activities. This framework also sets out 
the criteria DOE intends to apply when 
determining whether recipients are in 
compliance with Title VI and DOE 
regulations. 

In providing this Guidance, 
consistency among Departments of the 
federal government is particularly 
important. Inconsistency or 
contradictory guidance could confuse 
recipients of Federal funds and 
needlessly increase costs without 
rendering the meaningful access for LEP 
persons that this Guidance is designed 
to address. As with most government 
initiatives, this requires balancing 
several principles. While this Guidance 
discusses that balance in some detail, it 
is important to note the basic principles 
behind that balance. First, we must 
ensure that federally-assisted programs 
aimed at the American public do not 
leave some persons behind simply 
because they face challenges 
communicating in English. This is of 
particular importance because, in many 
cases, LEP individuals form a 
substantial portion of those encountered 
in federally-assisted programs. Second, 
we must achieve this goal while finding 
constructive methods to reduce the 
costs of LEP requirements on small 
businesses, small local governments, or 
small non-profits that receive federal 
financial assistance. 

There are many productive steps that 
the Federal Government, either 
collectively or as individual grant 
agencies, can take to help recipients 
reduce the costs of language services 
without sacrificing meaningful access 
for LEP persons. Without these steps, 
certain smaller grantees may well 
choose not to participate in federally 
assisted programs, threatening the 
critical functions that the programs 
strive to provide. To that end, the 
Department plans to continue to provide 
assistance and guidance in this 
important area. Moreover, DOE intends 

to work with the Department of Justice 
(DOJ) to explore how language 
assistance measures, resources and cost-
containment approaches developed 
with respect to federally conducted 
programs and activities can be 
effectively shared or otherwise made 
available to recipients, particularly 
small businesses, small local 
governments, and small non-profits. An 
interagency working group on LEP has 
developed a Web site, http://
www.lep.gov, to assist in disseminating 
this information to recipients, federal 
agencies, and the communities being 
served. 

Many commentators have noted that 
some have interpreted the case of 
Alexander v. Sandoval, 532 U.S. 275 
(2001), as impliedly striking down the 
regulations promulgated under Title VI 
that form the basis for the part of 
Executive Order 13166 that applies to 
federally assisted programs and 
activities. DOJ and DOE have taken the 
position that this is not the case, and 
will continue to do so. Accordingly, we 
will strive to ensure that federally 
assisted programs and activities work in 
a way that is effective for all eligible 
beneficiaries, including LEP persons.

II. Legal Authority 
The obligation of recipients of Federal 

financial assistance is set forth in 
Section 601 of Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d. 
Section 601 provides that no person 
shall ‘‘on the ground of race, color, or 
national origin, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance.’’ Section 
602 authorizes and directs Federal 
Agencies to issue rules, regulations, or 
orders of general applicability. As noted 
above, DOE regulations specifically 
prohibit a recipient under any program, 
directly or through contractual or other 
arrangement from, among other things, 
utilizing criteria or methods of 
administration which have the effect of 
subjecting individuals to discrimination 
because of their race, color, or national 
origin. 10 CFR § 1040.13(c). 

The Supreme Court, in Lau v. Nichols, 
414 U.S. 563 (1974), interpreted 
regulations promulgated by the former 
Department of Health, Education, and 
Welfare, including Title VI regulations 
similar to those of DOE, to hold that 
Title VI prohibits conduct that has a 
disproportionate effect on LEP persons 
because such conduct constitutes 
national-origin discrimination. In Lau, a 
San Francisco school district that had a 
significant number of students of 
Chinese origin was required to take 

reasonable steps to provide them with a 
meaningful opportunity to participate in 
federally funded educational programs. 

On August 11, 2000, Executive Order 
13166 was issued. ‘‘Improving Access to 
Services for Persons with Limited 
English Proficiency,’’ 65 FR 50121 
(August 16, 2000). Under that order, 
every federal agency that provides 
financial assistance to non-federal 
entities must publish guidance on how 
their recipients can provide meaningful 
access to LEP persons and thus comply 
with Title VI regulations forbidding 
funding recipients from ‘‘restrict[ing] an 
individual in any way in the enjoyment 
of any advantage or privilege enjoyed by 
others receiving any service, financial 
aid, or other benefit under the program’’ 
or from ‘‘utiliz[ing] criteria or methods 
of administration which have the effect 
of subjecting individuals to 
discrimination because of their race, 
color, or national origin, or have the 
effect of defeating or substantially 
impairing accomplishment of the 
objectives of the program as respects 
individuals of a particular race, color, or 
national origin.’’ 

On the same day that Executive Order 
13166 was signed, DOJ issued a Policy 
Guidance Document to Agencies, 
entitled ‘‘Enforcement of Title VI of the 
Civil Rights Act of 1964— National 
Origin Discrimination Against Persons 
with Limited English Proficiency’’ 
(hereinafter referred to as ‘‘General DOJ 
LEP Guidance’’), 65 FR 50123 (August 
16, 2000), setting forth general 
principles for agencies to apply in 
developing guidance documents for 
recipients pursuant to the Executive 
Order. 

Subsequently, federal agencies raised 
questions regarding the requirements of 
the Executive Order, especially in light 
of the Supreme Court’s decision in 
Alexander v. Sandoval, 532 U.S. 275 
(2001). On October 26, 2001, the 
Assistant Attorney General for Civil 
Rights issued a clarifying memorandum 
to all federal agencies on this issue. The 
memorandum reaffirmed the General 
DOJ LEP Guidance in light of 
Sandoval.1 The Assistant Attorney 
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2 Pursuant to Executive Order 13166, the 
meaningful access requirement of the Title VI 
regulations and the four-factor analysis set forth in 
this guidance are to additionally apply to the 
programs and activities of the Federal agencies, 
including DOE’s federally conducted programs and 
activities.

General stated that because Sandoval 
did not invalidate any Title VI 
regulations that proscribe conduct that 
has a disparate impact on covered 
groups—the types of regulations that 
form the legal basis for the part of 
Executive Order 13166 that applies to 
federally assisted programs and 
activities—the Executive Order remains 
in force.

Subsequently, on June 18, 2002, DOJ 
issued additional Final Guidance 
specific to DOJ recipients, entitled 
‘‘Guidance to Federal Financial 
Assistance Recipients Regarding Title VI 
Prohibition Against National Origin 
Discrimination Affecting Limited 
English Proficient Persons. 67 FR 41455 
(June 18, 2002) (DOJ Recipient 
Guidance). As required by the Executive 
Order, this DOE guidance is consistent 
with Title VI, Title VI regulations, the 
General DOJ LEP Guidance and the DOJ 
Recipient Guidance. 

III. Applicability
All recipients of financial assistance 

from the Department of Energy, either 
directly or indirectly, are covered by 
this Policy Guidance and must provide 
meaningful access to LEP persons. 
Federal financial assistance may be 
money paid, property transferred, or 
other Federal financial assistance, 
including training, use of equipment, 
donations of surplus property, provision 
of real or personal property at below-
market rates, the detail of, or provision 
of services by, Federal personnel, and 
any Federal agreement, arrangement or 
other contract which has as one of its 
purposes the provision of assistance.2

The broad categories of DOE 
recipients include: 

(1) Departments or offices of State or 
local governmental entities, such as 
State energy commissions and social 
services agencies; 

(2) Colleges, universities, and other 
post-secondary educational institutions, 
public systems of higher education, 
local educational agencies, systems of 
vocational education, and other school 
systems; 

(3) Private entities, such as 
corporations, partnerships, and sole 
proprietorships, such as utilities and 
power plants; and 

(4) Entities that are a combination of 
any of those groups. 

Coverage extends to a recipient’s 
entire program or activity, i.e. to all 

parts of a recipient’s operations. This is 
true even if only one part of the 
recipient’s program or activity receives 
the Federal assistance. 

Example: DOE provides funding to 
States to assist low-income residents in 
defraying the costs of heating fuel 
(Weatherization Assistance for Low-
Income Persons). States, in turn, 
administer these funds through their 
social services agencies. Coverage under 
Title VI then extends to not only the 
Weatherization Program, but the entire 
social service agency. However, should 
DOE decide to terminate Federal funds 
based upon non-compliance with Title 
VI or DOE regulations, only funds 
directed to the particular program or 
activity (Weatherization Program, in this 
case) that is out of compliance will be 
effected. See 42 U.S.C. 2000d.1. 

Example: When educational 
institutions or agencies receive DOE 
financial assistance, the entire 
educational institution or agency is 
covered, including all of the operations 
of a public system of higher education 
if any portion of that system receives 
assistance. 

Example: All operations of an entire 
corporation, partnership, or other 
private organization or a sole 
proprietorship are covered if the 
assistance is extended to the entity as a 
whole or if the entity is principally 
engaged in the business of providing 
education, health care, housing, social 
services, or parks and recreation. When 
neither of these is true, only the entire 
plant or other comparable, 
geographically separate facility to which 
Federal financial assistance is extended 
is covered. 

Some specific DOE programs 
providing Federal financial assistance 
for recipients to whom this Guidance 
applies include, but are not limited to, 
the following:
—Weatherization Assistance for Low-

income Persons; 
—Energy-Related Inventions; 
—Management and Technical 

Assistance for Minority Business 
Enterprise; 

—Granting of the exclusive or non 
exclusive use of DOE-owned patent 
licenses; 

—National Energy Information Center; 
—State Energy Program; 
—University Coal Research and the 

Clean Coal Initiative; 
—Science and Energy Training to 

Support Diversity-Related Programs; 
—Energy Efficiency and Renewable 

Energy Information Dissemination; 
—Outreach, Training and Technical 

Analysis/Assistance; and 
—Solar Energy Partnership Support and 

Barrier Elimination. 

IV. State or Local Official English Laws 

Some recipients operate in 
jurisdictions where English has been 
declared the official language. 
Nonetheless, these recipients continue 
to be subject to Federal non-
discrimination requirements, including 
those applicable to the provision of 
assistance to persons with limited 
English proficiency. 

V. Limited English Proficient Individual 
Defined 

Persons who do not speak English as 
their primary language and who have a 
limited ability to read, write, speak, or 
understand English can be limited 
English proficient, or ‘‘LEP’’, and may 
be entitled to language assistance with 
respect to a particular type of service, 
benefit, or encounter. 

Examples of populations likely to 
include LEP persons who may be 
encountered and/or served by DOE 
recipients, and that should be 
considered when planning language 
services include, but are not limited to, 
for example:
—Low income persons eligible to 

participate in DOE recipient State 
social services agency programs and 
activities or weatherization assistance; 

—Populations in and around DOE 
recipient power plant facilities, 
utilities, or environmental clean-up 
activities; 

—Persons seeking assistance, services, 
benefits, or information, or having 
other contact with DOE assisted 
programs or activities, including 
Minority Business Enterprises, energy 
information programs and activities, 
educational programs and activities, 
social services, utilities, or other 
recipients of DOE funds; 

—Persons who are the subject of or 
affected by research, surveys, 
environmental plans, or other 
analyses performed by recipients of 
DOE funds; and/or 

—Parents and family members of the 
above. 

VI. How Does a Recipient Determine 
the Extent of Its Obligation To Provide 
Language Services? 

Recipients are required to take 
reasonable steps to ensure meaningful 
access to their programs and activities 
by LEP persons. While designed to be a 
flexible and fact-dependent standard, 
the starting point is an individualized 
assessment that balances the following 
four factors: 

(1) The number or proportion of LEP 
persons eligible to be served or likely to 
be encountered by the program or 
grantee; 
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(2) The frequency with which LEP 
individuals come in contact with the 
program; 

(3) The nature and importance of the 
program, activity, or service provided by 
the program to people’s lives; and 

(4) The resources available to the 
grantee/recipient and costs. As 
indicated above, the intent of this 
guidance is to suggest a balance that 
ensures meaningful access by LEP 
persons to recipient programs and 
activities while not imposing undue 
burdens on small business, small local 
governments, or small nonprofits.

After applying the above four-factor 
analysis, a recipient may conclude that 
different language assistance measures 
are sufficient for the different types of 
programs or activities in which it 
engages. For instance, some of a 
recipient’s activities will be more 
important than others and/or have 
greater impact on or contact with LEP 
persons, and thus may require more in 
the way of language assistance. The 
flexibility that recipients have in 
addressing the needs of the LEP 
populations they serve does not 
diminish, and should not be used to 
minimize, the obligation that those 
needs be addressed. DOE recipients 
should apply the following four factors 
to the various kinds of contacts that they 
have with the public to assess language 
needs and decide what reasonable steps 
they should take to ensure meaningful 
access for LEP persons. 

(1) The Number or Proportion of LEP 
Persons Served or Encountered in the 
Eligible Service Population 

One factor in determining what 
language services recipients should 
provide is the number or proportion of 
LEP persons from a particular language 
group served or encountered in the 
eligible service population or 
population encountered. The greater the 
number or proportion of LEP persons, 
the more likely language services are 
needed. Ordinarily, persons ‘‘eligible to 
be served, or likely to be directly 
affected, by’’ a recipient’s program or 
activity are those who are served or 
encountered in the eligible service 
population. This population will be 
program-specific, and includes persons 
who are in the geographic area that has 
been approved by a Federal grant 
agency as the recipient’s service area. 
Where, for instance, a particular county 
that is a subrecipient of a State recipient 
of DOE weatherization assistance serves 
a large LEP population, the appropriate 
service area is most likely the county, 
and not the entire population served by 
the State recipient. If, for instance, there 
are particular offices or partners within 

the county that serve localized areas 
with high proportions of LEP 
individuals, those localized areas would 
likely be the appropriate service area. 
Where no service area has previously 
been approved, the relevant service area 
may be that which is approved by state 
or local authorities or designated by the 
recipient itself, provided that these 
designations do not themselves 
discriminatorily exclude certain 
populations. When considering the 
number or proportion of LEP 
individuals in a service area, recipients 
should consider LEP parent(s) when 
their English-proficient or LEP minor 
children and dependents encounter the 
recipient. 

Recipients should examine their prior 
experiences with LEP encounters and 
determine the breadth and scope of 
language services that were needed. In 
conducting this analysis, it is important 
to include language minority 
populations that are eligible for their 
programs or activities but may be 
underserved because of existing 
language barriers. Other data should be 
consulted to refine or validate a 
recipient’s prior experience, including 
the latest census data for the area 
served, data from school systems and 
from community organizations, and data 
from state and local governments. 
Community agencies, school systems, 
religious organizations, legal aid 
entities, and others can often assist in 
identifying populations for whom 
outreach is needed and who would 
benefit from the recipient’s programs 
and activities where language services 
are provided. When using demographic 
data, the focus should be on languages 
spoken by those persons who are not 
proficient in English and not on 
languages spoken by persons who have 
the ability to speak English proficiently 
and also another language.

(2) The Frequency With Which LEP 
Individuals Come in Contact With the 
Program or Activity 

Recipients should assess, as 
accurately as possible, the frequency 
with which they have or should have 
contact with LEP language groups. The 
more frequent the contact with a 
particular language group, the more 
likely that enhanced language services 
in that language are needed. The steps 
that are reasonable for a recipient that 
serves an LEP person on a one-time 
basis will be very different from those 
expected for a recipient that serves LEP 
persons daily. It is also advisable to 
consider the frequency of different types 
of language contacts. For example, 
frequent contacts with Spanish-speaking 
persons who are limited English 

proficient may require certain assistance 
in Spanish. Less frequent or 
unpredictable contact with different 
language groups may require less 
intensive solutions. Daily contact with 
LEP persons will impose greater duties 
than if the same individual’s program or 
activity contact is unpredictable or 
infrequent. But even recipients that 
serve LEP persons on an unpredictable 
or infrequent basis should use this 
balancing analysis to determine what to 
do if an LEP individual seeks services 
under the program in question. This 
plan need not be intricate. It may be as 
simple as being prepared to use one of 
the commercially-available telephonic 
interpretation services to obtain 
immediate interpretation. In applying 
this standard, recipients should take 
care to consider whether sufficient 
outreach to LEP persons could increase 
the frequency of contact with LEP 
language groups. 

(3) The Nature and Importance of the 
Program, Activity, or Service Provided 
by the Program 

The more important the activity, 
information, service, or program, or the 
greater the possible consequences of the 
contact to the LEP individuals, the more 
likely language services are needed. For 
example, the obligations to 
communicate critical safety information 
or how to apply for important benefits 
or services would be far greater than 
that to provide language services in a 
recreational setting. A recipient needs to 
determine whether denial or delay of 
access to services or information could 
have serious or even life-threatening 
implications for the LEP individual. 
Decisions by a Federal, state, or local 
entity, or by the recipient, to make an 
activity compulsory, such as submission 
of a completed form, the right to an 
appeals process, or compulsory 
education, can serve as strong evidence 
of the program’s importance. 

(4) The Resources Available to the 
Recipient and Costs 

A recipient’s level of resources and 
the costs that would be imposed on it 
may have an impact on the nature of the 
steps it should take. Smaller recipients 
with more limited budgets are not 
expected to provide the same level of 
language services as larger recipients 
with larger budgets. In addition, 
‘‘reasonable steps’’ cease to be 
reasonable when the costs imposed 
substantially exceed the benefits. 

Example: Many DOE recipients of 
financial assistance are small 
commercial research and commercial 
firms that employ a few scientists to 
conduct their research activities. While 
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research on, for instance, health or 
environmental effects should be 
conducted in such a way as to include 
effects on relevant populations 
regardless of language spoken and thus 
may call for language services in order 
to communicate effectively with the 
studied populations, it would likely not 
be reasonable, in light of the costs 
imposed and the limited benefits to LEP 
persons, for such small specialized 
recipients to undertake full translations 
of lengthy and technical research 
reports. Under many circumstances 
involving scientific studies affecting a 
significant number or proportion of LEP 
persons, translations of report 
summaries may be more appropriate in 
addressing the interests and 
informational needs of LEP persons. 

However, resource and cost issues can 
often be reduced by technological 
advances; the sharing of language 
assistance materials and services among 
and between recipients, advocacy 
groups, and Federal grant agencies; and 
reasonable business practices. For 
example, translating only those 
documents that are targeted at the 
general public or that would be read or 
used by LEP persons, hiring and 
training bilingual staff to serve as 
interpreters and translators, information 
sharing through industry groups, 
telephonic and video conferencing 
interpretation services, pooling 
resources, standardizing documents to 
reduce translation needs, using 
qualified translators and interpreters to 
ensure that documents need not be 
‘‘fixed’’ later and that inaccurate 
interpretations do not cause delay or 
other costs, centralizing interpreter and 
translator services to achieve economies 
of scale, or the formalized use of 
qualified community volunteers may all 
help to reduce costs. Small recipients 
with limited resources and few LEP 
encounters may find that entering into 
a bulk telephonic interpretation service 
contract will prove cost effective. 
Recipients should carefully explore the 
most cost-effective means of delivering 
competent and accurate language 
services before limiting services because 
of cost or resource concerns. Large 
entities and those that serve a 
significant number or proportion of LEP 
individuals should ensure that their 
resource limitations are well-
substantiated before using this factor as 
a reason to limit language assistance. It 
may be useful to document the basis for 
limiting language services. 

The four-factor analysis necessarily 
implicates the ‘‘mix’’ of LEP services 
required. Recipients have two main 
ways to provide language services: Oral 
interpretation either in person or via 

telephone interpretation service 
(hereinafter ‘‘interpretation’’) and 
written translation (hereinafter 
‘‘translation’’). Oral interpretation can 
range from on-site interpreters for 
critical services provided to a high 
volume of LEP persons to access 
through commercially-available 
telephonic interpretation services. 
Written translation, likewise, can range 
from translation of an entire document 
to translation of a short description of 
the document. In some cases, language 
services should be made available on an 
expedited basis while in others the LEP 
individual may be referred to another 
office of the recipient for language 
assistance. 

The correct mix should be based on 
what is both necessary and reasonable 
in light of the four-factor analysis. For 
instance, a weatherization program in a 
largely Hispanic neighborhood may 
need immediate oral interpreters 
available and should give serious 
consideration to hiring some bilingual 
staff. In contrast, there may be 
circumstances where the importance 
and nature of the activity and number 
or proportion and frequency of contact 
with LEP persons may be low and the 
costs and resources needed to provide 
language services may be high—such as 
in the case of a voluntary public tour of 
a power plant—in which pre-arranged 
language services for the particular 
service may not be necessary.

A program providing assistance to 
those who cannot afford utility service 
in an area where there is a significant 
population of LEP persons eligible for 
that service will rank high under the 
four factor analysis and will need to 
implement more significant language 
service measures. However, certain 
university operations, such as the 
provision of a degree program in nuclear 
physics, that serve or encounter few or 
no eligible LEP persons will rank low on 
the four factors and have few or no 
language assistance responsibilities. 

The language assistance needs of LEP 
persons may be addressed through an 
assessment, based on the four factors, of 
the programs or activities where 
language assistance is more likely to be 
needed. Policies and procedures should 
then be developed to address these 
program areas and activities. Emphasis 
should be placed on the non-English 
languages that are mostly likely to be 
spoken by the population utilizing the 
program or activity. In addition, 
consideration must be given to what 
resources will be needed to 
accommodate the non-English speaking 
population and the location and 
availability of such resources. In 
circumstances in which language 

services are warranted, the provision of 
resources should not place an undue 
burden on the LEP beneficiary, nor 
should the LEP beneficiary bear any 
financial cost for such services. 

Regardless of the type of language 
service provided, quality and accuracy 
of those services can be critical in order 
to avoid serious consequences to the 
LEP person and to the recipient. 
Recipients have substantial flexibility in 
determining the appropriate mix. 

VII. Selecting Language Assistance 
Services 

Recipients have two main ways to 
provide language services: oral and 
written language services. Quality and 
accuracy of the language service is 
critical in order to avoid serious 
consequences to the LEP person and to 
the recipient. 

A. Oral Language Services 
(Interpretation) 

Interpretation is the act of listening to 
something in one language (source 
language) and orally translating it into 
another language (target language). 
Where interpretation is needed and is 
reasonable, recipients should consider 
some or all of the following options for 
providing competent interpreters in a 
timely manner: 

Competence of Interpreters. When 
providing oral assistance, recipients 
should ensure competency of the 
language service provider, no matter 
which of the strategies outlined below 
are used. Competency requires more 
than self-identification as bilingual. 
Some bilingual staff and community 
volunteers, for instance, may be able to 
communicate effectively in a different 
language when communicating 
information directly in that language, 
but not be competent to interpret in and 
out of English. Likewise, they may not 
be able to do written translations. 

Competency to interpret, however, 
does not necessarily mean formal 
certification as an interpreter, although 
certification is helpful. When using 
interpreters, recipients should ensure 
that they:

Demonstrate proficiency in, and 
ability to communicate information 
accurately in both English and in the 
other language, and identify and employ 
the appropriate mode of interpreting 
(e.g., consecutive, simultaneous, 
summarization, or sight translation); 

Have knowledge in both languages of 
any specialized terms or concepts 
peculiar to the entity’s program or 
activity and of any particularized 
vocabulary and phraseology used by the 
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3 Many languages have ‘‘regionalisms,’’ or 
differences in usage. For instance, a word that may 
be understood to mean something in Spanish for 
someone from Cuba may not be so understood by 
someone from Mexico. In addition, because there 
may be languages which do not have an appropriate 
direct interpretation of some energy or social 
service-related terms and the interpreter should be 
so aware and be able to provide the most 
appropriate interpretation. The interpreter should 
likely make the recipient aware of the issue and the 
interpreter and recipient can then work to develop 
a consistent and appropriate set of descriptions of 
these terms in that language that can be used again, 
when appropriate.

4 For those languages in which no formal 
accreditation or certification currently exists, 
recipients should consider a formal process for 
establishing the credentials of the interpreter.

LEP person; 3 and understand and 
follow confidentiality and impartiality 
rules to the extent their position 
requires.

Understand and adhere to their role as 
interpreters without deviating into a 
role as counselor, legal advisor, or other 
roles (particularly in administrative 
hearings or other more formal contexts). 

Example: In order to meet the 
eligibility requirements for the 
Weatherization Program, States, using 
various criteria, require applicants to 
provide sensitive information regarding 
the amount and source of their income 
and assets. LEP persons needing 
interpreters or translations will need to 
be assured that the interpreter or 
translator does not divulge this 
information to anyone other than the 
appropriate officials.4

Example: Where proceedings being 
interpreted are lengthy, the interpreter 
will likely need breaks, and team 
interpreting may be appropriate to 
ensure accuracy and to prevent errors 
caused by mental fatigue of interpreters. 

Example: Local agencies receive DOE 
financial assistance to independently 
monitor DOE environmental restoration 
programs at or near DOE facilities for 
environmental impacts. Monitoring 
activities have included assessments of 
air quality, ground-water and 
radioactivity surveillance. Such 
activities have been conducted in the 
State of New Mexico at the Sandia 
National Laboratory, the Inhalation and 
Toxicology Research Institute in 
Albuquerque, and the Los Alamos 
National Laboratory in Los Alamos. In 
and around these communities there are 
significant LEP populations potentially 
affected by the activities of DOE. In 
order to inform the public of their 
findings, the monitoring agencies 
conduct public outreach, such as public 
meetings and speaking forums, and 
publish newsletters and technical 
reports. Much of the information 
presented is highly technical in nature, 
and it will require language services that 

are of highest quality. The interpreter or 
translator should be able to skillfully 
translate the specialized terminology, 
and convey technical concepts with 
accuracy, and just as the outreach needs 
to be understandable to an English-
speaking layperson, so too should the 
interpretation be understandable to an 
LEP layperson.

Finally, when interpretation is needed 
and is reasonable, it should be provided 
in a timely manner in order to be 
meaningful and effective. While there is 
no single definition for ‘‘timely’’ 
applicable to all types of interactions at 
all times by all types of recipients, one 
clear guide is that the language 
assistance should be provided at a time 
and place that avoids the effective 
denial of the service, benefit, or right at 
issue or the imposition of an undue 
burden on or delay in important rights, 
benefits, or services to the LEP person. 
For example, meaningful access is not 
provided when notices of public 
hearings concerning recipient activities 
in areas having significant LEP 
populations are publicized only in 
English or an insufficient number of 
days before the event takes place. When 
the timeliness of services is important, 
such as with certain activities of DOE 
recipients providing health and safety 
services, important benefits or warnings, 
and when important legal rights are at 
issue, a recipient might not be providing 
meaningful access if it had one bilingual 
staffer available one day a week to 
provide the service. Such conduct might 
result in delays for LEP persons that 
would be significantly greater than 
those for English proficient persons. 
Conversely, where access to or exercise 
of a service, benefit, or right is not 
effectively precluded by a reasonable 
delay, language assistance can likely be 
delayed for a reasonable period. 

Hiring Bilingual Staff. When 
particular languages are encountered 
often, hiring bilingual staff offers one of 
the best, and often most economical, 
options. Recipients can, for example, fill 
public contact positions, such as public 
helpline or information line operators, 
social service workers, direct providers 
of services, etc., with staff who are 
bilingual and competent to 
communicate directly with LEP persons 
in their language. If bilingual staff are 
also used to interpret between English 
speakers and LEP persons, or to orally 
interpret written documents from 
English into another language, they 
should be competent in the skill of 
interpreting. Being bilingual does not 
necessarily mean that a person has the 
ability to interpret. In addition, there 
may be times when the role of the 
bilingual employee may conflict with 

the role of an interpreter (for instance, 
a bilingual law clerk would probably 
not be able to perform effectively the 
role of a courtroom or administrative 
hearing interpreter and law clerk at the 
same time, even if the law clerk were a 
qualified interpreter). Effective 
management strategies, including any 
appropriate adjustments in assignments 
and protocols for using bilingual staff, 
can ensure that bilingual staff are fully 
and appropriately utilized. When 
bilingual staff cannot meet all of the 
language service obligations of the 
recipient, the recipient should turn to 
other options. 

Hiring Staff Interpreters. Hiring 
interpreters may be most helpful where 
there is a frequent need for interpreting 
services in one or more languages. 
Depending on the facts, sometimes it 
may be necessary and reasonable to 
provide on-site interpreters to provide 
accurate and meaningful 
communication with an LEP person. 

Contracting for Interpreters. Contract 
interpreters may be a cost-effective 
option when there is no regular need for 
a particular language skill. In addition 
to commercial and other private 
providers, many community-based 
organizations and mutual assistance 
associations provide interpretation 
services for particular languages. 
Contracting with and providing training 
regarding the recipient’s programs and 
processes to these organizations can be 
a cost-effective option for providing 
language services to LEP persons from 
those language groups. 

Example: Block grants of $300,000 
each have been awarded by DOE to 
three community organizations to help 
minimize future economic impacts of 
workforce restructuring on communities 
near DOE facilities. The grant money 
provided to these organizations will be 
used, in part, to provide technical 
assistance and funding opportunities to 
small businesses, and job training 
assistance to affected employees. Given 
their limited resources, these 
community organizations may elect to 
contract for language services, as 
appropriated and necessary, instead of 
hiring bilingual staff. 

Using Telephone Interpreter Lines. 
Telephone interpreter service lines often 
offer speedy interpreting assistance in 
many different languages. They may be 
particularly appropriate where the mode 
of communicating with an English 
proficient person would also be over the 
phone. Telephone interpreter services 
may be used to supplement any system 
of interpreter services. This service is 
also helpful in a case of a language 
rarely encountered, and not easily 
accommodated in person. Although 
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telephonic interpretation services are 
useful in many situations, it is 
important to ensure that, when using 
such services, the interpreters used are 
competent to interpret any technical or 
legal terms specific to a particular 
program that may be important parts of 
the conversation. Nuances in language 
and non-verbal communication can 
often assist an interpreter and cannot be 
recognized over the phone. Video 
teleconferencing may sometimes help to 
resolve this issue where necessary. In 
addition, where documents are being 
discussed, it is important to give 
telephonic interpreters adequate 
opportunity to review the document 
prior to the discussion and any 
logistical problems should be addressed.

Using Community Volunteers. In 
addition to consideration of bilingual 
staff, staff interpreters, or contract 
interpreters (either in-person or by 
telephone) as options to ensure 
meaningful access by LEP persons, use 
of recipient-coordinated community 
volunteers, working with, for instance, 
community-based organizations may 
provide a cost-effective supplemental 
language assistance strategy under 
appropriate circumstances. They may be 
particularly useful in providing 
language access for a recipient’s less 
critical programs and activities. To the 
extent the recipient relies on 
community volunteers, it is often best to 
use volunteers who are trained in the 
information or services of the program 
and can communicate directly with LEP 
persons in their language. Just as with 
all interpreters, community volunteers 
used to interpret between English 
speakers and LEP persons, or to orally 
translate documents, should be 
competent in the skill of interpreting 
and knowledgeable about applicable 
confidentiality and impartiality rules. 
Recipients should consider formal 
arrangements with community-based 
organizations that provide volunteers to 
address these concerns and to help 
ensure that services are available more 
regularly. 

Use of Family Members, Friends, or 
Other Informal ‘‘Interpreters.’’ Although 
recipients should not plan to rely on an 
LEP person’s family members, friends, 
or other informal interpreters to provide 
meaningful access to important 
programs and activities, where LEP 
persons so desire, they should be 
permitted to use, at their own expense, 
an interpreter of their own choosing in 
place of or as a supplement to the free 
language services offered by the 
recipient. LEP persons may feel more 
comfortable with a trusted family 
member, friend, or other person of their 
choosing. In addition, in exigent 

circumstances that are not reasonably 
foreseeable, temporary use of 
interpreters not provided by the 
recipient may be necessary. However, 
with proper planning and 
implementation, recipients should be 
able to avoid most such situations. 

Recipients, however, should take 
special care to ensure that family, 
friends, legal guardians, caretakers, and 
other informal interpreters are 
appropriate in light of the circumstances 
and subject matter of the program, 
service or activity, including protection 
of the recipient’s own administrative, 
business, or enforcement interest in 
accurate interpretation. In many 
circumstances, family members 
(especially children), friends, or other 
informal interpreters are not competent 
to provide quality and accurate 
interpretations. Issues of confidentiality, 
privacy, or conflict of interest may also 
arise. LEP individuals may feel 
uncomfortable revealing or describing 
sensitive, confidential, or potentially 
embarrassing medical, family, or 
financial information to a family 
member, friend, or member of the local 
community. In addition, such informal 
interpreters may have a personal 
connection to the LEP person or an 
undisclosed conflict of interest. For 
these reasons, when oral language 
services are necessary, recipients should 
generally offer competent interpreter 
services free of cost to the LEP person. 

While issues of competency, 
confidentiality, and conflict of interest 
in the use of family members (especially 
children), friends, or other applicants or 
other informal interpreters often make 
their use inappropriate, the use of these 
individuals as interpreters may be an 
appropriate option where proper 
application of the four factors would 
lead to a conclusion that recipient-
provided services are not necessary. An 
example of this is a voluntary 
educational tour offered to the public. 
There, the importance and nature of the 
activity may be relatively low and 
unlikely to implicate issues of 
confidentiality, conflict of interest, or 
the need for accuracy. In addition, the 
resources needed and costs of providing 
language services may be high. In such 
a setting, an LEP person’s use of family, 
friends, or others may be appropriate. 

If the LEP person voluntarily chooses 
to provide his or her own interpreter, a 
recipient should consider whether a 
record of that choice and of the 
recipient’s offer of assistance is 
appropriate. Where precise, complete, 
and accurate interpretations or 
translations of information and/or 
testimony are critical for applications, 
public or administrative hearings, 

research, etc., or where the competency 
of the LEP person’s interpreter is not 
established, a recipient might decide to 
provide its own, independent 
interpreter, even if an LEP person wants 
to use his or her own interpreter as well. 
Extra caution should be exercised when 
the LEP person chooses to use a minor 
as the interpreter. While the LEP 
person’s decision should be respected, 
there may be additional issues of 
competency, confidentiality, or conflict 
of interest when the choice involves 
using children as interpreters. The 
recipient should take care to ensure that 
the LEP person’s choice is voluntary, 
that the LEP person is aware of the 
possible problems if the preferred 
interpreter is a minor child, and that the 
LEP person knows that a competent 
interpreter could be provided by the 
recipient at no cost. 

B. Written Language Services 
(Translation) 

Translation is the replacement of a 
written text from one language (source 
language) into an equivalent written text 
in another language (target language).

What Documents Should be 
Translated? After applying the four-
factor analysis, a recipient may 
determine that an effective LEP plan for 
its particular program or activity 
includes the translation of vital written 
materials into the language of each 
frequently-encountered LEP group 
eligible to be served and/or likely to be 
affected by the recipient’s program. 

Such vital written materials could 
include, for example: Applications, 
such as applications for weatherization 
programs; public notices; consent forms; 
letters containing important information 
regarding participation in a program; 
eligibility rules; notices pertaining to 
the availability, reduction, denial or 
termination of services or benefits or the 
right to appeal; notices advising the 
public of the availability of free 
language assistance; and critical 
outreach and community education 
materials. 

Whether or not a document (or the 
information it solicits) is ‘‘vital’’ may 
depend upon the importance of the 
program, information, encounter, or 
service involved, and the consequence 
to the LEP person if the information in 
question is not provided accurately or in 
a timely manner. For instance, 
applications for energy assistance 
generally should be considered vital, 
whereas signs regarding tour times for 
public tours of a facility generally 
should not. Where appropriate, 
recipients are encouraged to create a 
plan for consistently determining, over 
time and across its various activities, 
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what documents are ‘‘vital’’ to the 
meaningful access of the LEP 
populations they serve. 

Classifying a document as vital or 
non-vital is sometimes difficult, 
especially in the case of outreach 
materials like brochures or other 
information on rights and services. 
Awareness of rights or services is an 
important part of ‘‘meaningful access.’’ 
Thus, where a recipient is engaged in 
community outreach activities in 
furtherance of its activities, it should 
regularly assess the needs of the 
populations frequently encountered or 
affected by the program or activity to 
determine whether certain critical 
outreach materials should be translated. 
Community organizations may be 
helpful in determining what outreach 
materials may be most helpful to 
translate. In addition, the recipient 
should consider whether translations of 
outreach material may be made more 
effective when done in tandem with 
other outreach methods, including 
utilizing the ethnic media, schools, 
religious, and community organizations 
to spread a message.

Example: Non-English speaking 
immigrants, particularly recent arrivals 
to the United States, often are poorer 
than the majority population and may 
be eligible for social services programs, 
such as weatherization programs. 
Notices of program availability and 
eligibility and application forms likely 
would constitute ‘‘vital’’ documents that 
should be translated into frequently 
encountered languages.

However, translations are generally 
not required for more technical 
documents not written for consumption 
by the general public, such as some 
scientific and research papers, budget 
justifications, or annual performance 
plans, or for vacancy announcements 
(where proficiency in English is an 
essential element of employment). 

Each program or activity should make 
a careful assessment of the written 
materials that it produces, and make a 
determination of what documents are 
deemed critical or vital to accessing or 
understanding its own operations, 
information, benefits, or services, and 
therefore potentially subject to 
translation. 

Sometimes a document includes both 
vital and non-vital information. This 
may be the case when the document is 
very large. It may also be the case when 
an executive summary or the title and 
a phone number for obtaining more 
information on the contents of the 
document in frequently-encountered 
languages other than English is critical, 
but the document is sent out to the 

general public and cannot reasonably be 
translated into many languages. Thus, 
vital information may include, for 
instance, the provision of information in 
appropriate languages other than 
English regarding where an LEP person 
might obtain an interpretation or 
translation of the document. 

Into What Languages Should 
Documents be Translated? The 
languages spoken by the LEP 
individuals with whom the recipient 
has contact determine the languages 
into which vital documents should be 
translated. A distinction should be 
made, however, between languages that 
are frequently encountered by a 
recipient and less commonly-
encountered languages. Some recipients 
serve communities in large cities or 
across the country. They regularly serve 
LEP persons who speak dozens and 
sometimes over 100 different languages. 
To translate all written materials into all 
of those languages is unrealistic. 
Although recent technological advances 
have made it easier for recipients to 
store and share translated documents, 
such an undertaking would result in 
substantial costs and require substantial 
resources. Nevertheless, well-
substantiated claims of lack of resources 
to translate all vital documents into 
dozens of languages do not necessarily 
relieve the recipient of the obligation to 
translate those documents into at least 
some of the more frequently-
encountered languages and to set 
benchmarks for continued translations 
into the remaining languages over time. 
As a result, the extent of the recipient’s 
obligation to provide written 
translations of documents should be 
determined by the recipient on a case-
by-case basis, looking at the totality of 
the circumstances in light of the four 
factors discussed above. Because 
translation is a one-time expense, 
consideration should be given to 
whether the upfront cost of translating 
a document (as opposed to oral 
interpretation) should be amortized over 
the likely lifespan of the document 
when applying this four-factor analysis. 

Safe Harbor. Many recipients would 
like to ensure with greater certainty that 
they comply with their obligations to 
provide written translations in 
languages other than English. 
Paragraphs (a) and (b) outline the 
circumstances that can provide a ‘‘safe 
harbor’’ for recipients regarding the 
requirements for translation of written 
materials. A ‘‘safe harbor’’ means that if 
a recipient provides written translations 
under these circumstances, such action 
will be considered strong evidence of 
compliance with the recipient’s written-
translation obligations. 

The failure to provide written 
translations under the circumstances 
outlined in paragraphs (a) and (b) it 
does not mean there is non-compliance 
with applicable law or this Policy 
Guidance. Rather, they provide a 
common starting point for recipients to 
consider whether and at what point the 
importance of the service, benefit, or 
activity involved, the nature of the 
information sought, and the number or 
proportion of LEP persons served call 
for written translations of commonly-
used forms into frequently-encountered 
languages other than English. Thus, 
these paragraphs merely provide a guide 
for recipients. 

Example: Even if the safe harbors are 
not used, if written translation of a 
certain document(s) would be so 
burdensome as to defeat the legitimate 
objectives of its program, the translation 
of the written materials is not necessary. 
Other ways of providing meaningful 
access, such as effective oral 
interpretation of certain vital 
documents, might be acceptable under 
such circumstances. 

Safe Harbor. The following actions 
will be considered strong evidence of 
compliance with the recipient’s written-
translation obligations: 

(a) The DOE recipient provides 
written translations of vital documents 
for each eligible LEP language group 
that constitutes five percent or 1,000, 
whichever is less, of the population of 
persons eligible to be served or likely to 
be affected or encountered. Translation 
of other documents, if needed, can be 
provided orally; or 

(b) If there are fewer than 50 persons 
in a language group that reaches the five 
percent trigger in (a), the recipient does 
not translate vital written materials but 
provides written notice in the primary 
language of the LEP language group of 
the right to receive competent oral 
interpretation of those written materials, 
free of cost.

These safe harbor provisions apply to 
the translation of written documents 
only. They do not affect the requirement 
to provide meaningful access to LEP 
individuals through competent oral 
interpreters where oral language 
services are needed and are reasonable. 

Competence of Translators. As with 
oral interpreters, translators of written 
documents should be competent. Many 
of the same considerations apply. 
However, the skill of translating is very 
different from the skill of interpreting, 
and a person who is a competent 
interpreter may or may not be 
competent to translate. Particularly 
where vital documents are being 
translated, competence can often be 
achieved by use of certified translators. 
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5 For those languages in which no formal 
accreditation currently exists, a particular level of 
membership in a professional translation 
association can provide some indicator of 
professionalism.

6 For instance, there may be languages which do 
not have an appropriate direct translation of some 
terms used by the recipient and the translator 
should be able to provide an appropriate 
translation. The translator should likely also make 
the recipient aware of this. Recipients can then 
work with translators to develop a consistent and 
appropriate set of descriptions of these terms in that 
language that can be used again, when appropriate. 
Recipients will find it more effective and less costly 
if they try to maintain consistency in the words and 
phrases used to translate terms of art and legal or 
other technical concepts. Creating or using already-
created glossaries of commonly used terms may be 
useful for LEP persons and translators and cost 
effective for the recipient. Providing translators 
with examples of previous translations of similar 
material by the recipient, other recipients, or federal 
agencies may be helpful.

Certification or accreditation may not 
always be possible or necessary.5 
Competence can often be ensured by 
having a second, independent translator 
‘‘check’’ the work of the primary 
translator. Alternatively, one translator 
can translate the document, and a 
second, independent translator could 
translate it back into English to check 
that the appropriate meaning has been 
conveyed. This is called ‘‘back 
translation.’’

Translators should understand the 
expected reading level of the audience 
and, where appropriate, have 
fundamental knowledge about the target 
language group’s vocabulary and 
phraseology. Sometimes direct 
translation of materials results in a 
translation that is written at a much 
more difficult level than the English 
language version or has no relevant 
equivalent meaning.6 Community 
organizations may be able to help 
consider whether a document is written 
at a good level for the audience. 
Likewise, consistency in the words and 
phrases used to translate terms of art, 
legal, or other technical concepts helps 
avoid confusion by LEP individuals and 
may reduce costs. Creating or using 
already-created glossaries of commonly-
used terms may be useful for LEP 
persons and translators and cost 
effective for the recipient. Providing 
translators with examples of previous 
accurate translations of similar material 
by the recipient, other recipients, or 
Federal agencies may be helpful.

While quality and accuracy of 
translation services is critical, the 
quality and accuracy of translation 
services is nonetheless part of the 
appropriate mix of LEP services 
required. For instance, documents that 
are simple and have no legal, health, 
economic, or other important 
consequence for LEP persons who rely 

on them may use translators that are less 
skilled than important documents with 
legal or other information upon which 
reliance has important consequences 
(including, e.g., information or 
documents of recipients regarding 
certain health, safety, evacuation, 
benefits, social service, or other 
important benefits, services, rights, or 
impact). The permanent nature of 
written translations, however, imposes 
additional responsibility on the 
recipient to ensure that the quality and 
accuracy permit meaningful access by 
LEP persons. 

VIII. Elements of Effective Plan on 
Language Assistance for LEP Persons 

After completing the four-factor 
analysis and deciding what language 
assistance services are appropriate, a 
recipient should develop an 
implementation plan to address the 
identified needs of the LEP populations 
they serve. Recipients have considerable 
flexibility in developing this plan. The 
development and maintenance of a 
periodically-updated written plan on 
language assistance for LEP persons 
(‘‘LEP plan’’) for use by recipient 
employees serving the public will likely 
be the most appropriate and cost-
effective means of documenting 
compliance and providing a framework 
for the provision of timely and 
reasonable language assistance. 
Moreover, such written plans would 
likely provide additional benefits to a 
recipient’s managers in the areas of 
training, administration, planning, and 
budgeting. These benefits should lead 
most recipients to document in a 
written LEP plan their language 
assistance services, and how staff and 
LEP persons can access those services. 
Despite these benefits, certain DOE 
recipients, such as recipients serving 
very few LEP persons and recipients 
with very limited resources, may choose 
not to develop a written LEP plan. 
However, the absence of a written LEP 
plan does not obviate the underlying 
obligation to ensure meaningful access 
by LEP persons to a recipient’s program 
or activities. Accordingly, in the event 
that a recipient elects not to develop a 
written plan, it should consider 
alternative ways to articulate in some 
other reasonable manner a plan for 
providing meaningful access. Entities 
having significant contact with LEP 
persons, such as schools, religious 
organizations, community groups, and 
groups working with new immigrants 
can be very helpful in providing 
important input into this planning 
process from the beginning. 

The following five steps may be 
helpful in designing an LEP plan and 

are typically part of effective 
implementation plans. 

(1) Identifying LEP Individuals Who 
Need Language Assistance 

The first two factors in the four-factor 
analysis require an assessment of the 
number or proportion of LEP 
individuals eligible to be served or 
encountered and the frequency of 
encounters. This requires recipients to 
identify LEP persons with whom it has 
contact. 

One way to determine the language of 
communication is to use language 
identification cards (or ‘‘I speak cards’’), 
which invite LEP persons to identify 
their language needs to staff. Such 
cards, for instance, might say ‘‘I speak 
Spanish’’ in both Spanish and English, 
‘‘I speak Vietnamese’’ in both English 
and Vietnamese, etc. To reduce costs of 
compliance, the Federal government has 
made a set of these cards available on 
the Internet. The Census Bureau ‘‘I 
speak cards’’ can be found and 
downloaded at http://www.usdoj.gov/
crt/cor/13166.htm. When records are 
normally kept of past interactions with 
members of the public, the language of 
the LEP person can be included as part 
of the record. In addition to helping 
employees identify the language of LEP 
persons they encounter, this process 
will help in future applications of the 
first two factors of the four-factor 
analysis. In addition, posting notices in 
commonly encountered languages 
notifying LEP persons of language 
assistance will encourage them to self-
identify.

(2) Language Assistance Measures 

An effective LEP plan would likely 
include information about the ways in 
which language assistance will be 
provided. For instance, recipients may 
want to include information on at least 
the following:
—Types of language services available. 
—How staff can obtain those services. 
—How to respond to LEP callers. 
—How to respond to written 

communications from LEP persons. 
—How to respond to LEP individuals 

who have in-person contact with 
recipient staff. 

—How to ensure competency of 
interpreters and translation services. 

(3) Training Staff 

Staff should know their obligations to 
provide meaningful access to 
information and services for LEP 
persons. An effective LEP plan would 
likely include training to ensure that:
—Staff know about LEP policies and 

procedures. 
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7 The Social Security Administration has made 
such signs available at http://www.ssa.gov/
multilanguage/langlist1.htm. These signs could, for 
example, be modified for recipient use.

—Staff having contact with the public 
are trained to work effectively with 
in-person and telephone interpreters.
Recipients may want to include this 

training as part of the orientation for 
new employees. It is important to 
ensure that all employees in public 
contact positions are properly trained. 
Recipients have flexibility in deciding 
the manner in which the training is 
provided. The more frequent the contact 
with LEP persons, the greater the need 
will be for in-depth training. Staff with 
little or no contact with LEP persons 
may only need to be made aware of an 
LEP plan. However, management staff, 
even if they do not interact regularly 
with LEP persons, may need to be fully 
aware of and understand the plan so 
they can reinforce its importance and 
ensure its implementation by staff. 

(4) Providing Notice to LEP Persons 
Once an agency has decided, based on 

the four factors, that it will provide 
language services, it is important for the 
recipient to let LEP persons know that 
those services are available and that 
they are free of charge. Recipients 
should provide this notice in a language 
LEP persons will understand. Examples 
of notification that recipients should 
consider include:
—Posting signs in intake areas and other 

entry points. When language 
assistance is needed to ensure 
meaningful access to information and 
services, it is important to provide 
notice in appropriate languages in 
intake areas or initial points of contact 
so that LEP persons can learn how to 
access those language services. This is 
particularly true in areas with high 
volumes of LEP persons seeking 
access to certain health, safety, heat, 
electricity, energy or weatherization 
assistance services or operations run 
by DOE recipients. For instance, signs 
in intake offices could state that free 
language assistance is available. The 
signs should be translated into the 
most common languages encountered. 
They should explain how to get the 
language help.7

—Stating in outreach documents that 
language services are available from 
the agency. For instance, 
announcements could be in 
brochures, booklets, and in outreach 
and recruitment information. These 
statements should be translated into 
the most common languages and 
could be ‘‘tagged’’ onto the front of 
common documents. 

—Working with community-based 
organizations and other stakeholders 
to inform LEP individuals of the 
recipients’ services, including the 
availability of language assistance 
services. 

—Using a telephone voice mail menu. 
The menu could be in the most 
common languages encountered. It 
should provide information about 
available language assistance services 
and how to get them.

—Including notices in local newspapers 
in languages other than English. 

—Providing notices on non-English-
language radio and television stations 
about the available language 
assistance services and how to get 
them. 

—Presentations and/or notices at 
schools and religious organizations. 

(5) Monitoring and Updating the LEP 
Plan 

Recipients should, where appropriate, 
have a process for determining, on an 
ongoing basis, whether new documents, 
programs, services, and activities need 
to be made accessible for LEP 
individuals, and they may want to 
provide notice of any changes in 
services to the LEP public and to 
employees. In addition, recipients 
should consider whether changes in 
demographics, types of services, or 
other needs require annual reevaluation 
of their LEP plan. Less frequent 
reevaluation may be more appropriate 
where demographics, services, and 
needs are more static. One good way to 
evaluate the LEP plan is to seek 
feedback from the community. 

In their reviews, recipients may want 
to consider assessing changes in:
—Current LEP populations in service 

area or population affected or 
encountered. 

—Frequency of encounters with LEP 
language groups. 

—Nature and importance of activities to 
LEP persons. 

—Availability of resources, including 
technological advances and sources of 
additional resources, and the costs 
imposed. 

—Whether existing assistance is 
meeting the needs of LEP persons. 

—Whether staff knows and understands 
the LEP plan and how to implement 
it. 

—Whether identified sources for 
assistance are still available and 
viable.
In addition to these five elements, 

effective plans set clear goals, 
management accountability, and 
opportunities for community input and 
planning throughout the process. 

IX. Voluntary Compliance Effort 

A primary goal of the Department is 
to seek voluntary compliance. The 
Department will work with recipients to 
bring about such compliance. 
Department regulation, 10 CFR 
1040.102(a), stresses the importance of 
cooperation and assistance: ‘‘Each 
responsible Departmental official shall, 
to the fullest extent practicable, seek the 
cooperation of recipients in obtaining 
compliance with this part and shall 
provide assistance and guidance to 
recipients to help them comply 
voluntarily with this part.’’ The 
Department’s Office of Civil Rights and 
Diversity also is available to provide 
technical assistance and guidance to 
recipients to help them comply with the 
law. 

Complaints by LEP persons will be 
investigated by the Office of Civil Rights 
and Diversity in the manner prescribed 
by Section 1040.104. If the investigation 
results in a finding of compliance, the 
recipient will be informed in writing by 
the Office of Civil Rights and Diversity. 
If the investigation results in a finding 
of non-compliance, the recipient will be 
informed of the finding in writing, the 
areas of non-compliance that form the 
basis for the finding, and of any 
corrective measures that need to be 
taken by the recipient. If the recipient 
does not take the corrective measures 
necessary to achieve voluntary 
compliance, the Department is required 
to pursue compliance through 
administrative processes, litigation, or 
other enforcement proceedings. 

The enforcement mechanism 
associated with 10 CFR Part 1040 is 
fully set forth in Subpart H of Part 1040 
which provides, in pertinent part, that 
‘‘if there appears to be a failure or 
threatened failure to comply with any of 
the provisions of this part, and if the 
noncompliance or threatened 
noncompliance cannot be corrected by 
voluntary means, compliance with this 
part may be effected by suspension, 
termination of, or refusal to grant or to 
continue Federal financial assistance.’’ 
Other means may include, but are not 
limited to, a referral to the Department 
of Justice with a recommendation that 
appropriate proceedings be brought to 
enforce any rights of the United States 
under any applicable law. See 10 CFR 
1040.111 et seq. 

EEO/Diversity Managers for field 
operations and laboratories have 
primary enforcement responsibility for 
ensuring compliance, and conducting 
reviews and investigations of recipients 
within their jurisdictions. 

While all recipients must work 
toward building systems that will 
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1 Southwest Power Pool, Inc., 108 FERC ¶ 61,003 
(2004) (July 2 Order).

2 Southwest Power Pool, Inc., 108 FERC ¶ 61,003 
(2004).

ensure access for LEP individuals, DOE 
acknowledges that the implementation 
of a comprehensive system to serve LEP 
individuals is a process and that a 
system will evolve over time as it is 
implemented and periodically 
reevaluated. As recipients take 
reasonable steps to provide meaningful 
access to federally assisted programs 
and activities for LEP persons, DOE will 
look favorably on intermediate steps 
recipients take that are consistent with 
this Guidance, and that, as part of a 
broader implementation plan or 
schedule, move their service delivery 
system toward providing full access to 
LEP persons. This does not excuse 
noncompliance but instead recognizes 
that full compliance in all areas of a 
recipient’s activities and for all potential 
language minority groups may 
reasonably require a series of 
implementing actions over a period of 
time. In developing any phased 
implementation schedule, DOE 
recipients should ensure that the 
provision of appropriate assistance for 
significant LEP populations or with 
respect to activities having a significant 
impact on the health, safety, legal rights, 
or livelihood of beneficiaries is 
addressed first. Recipients are 
encouraged to document their efforts to 
provide LEP persons with meaningful 
access to federally assisted programs 
and activities.

[FR Doc. 04–18636 Filed 8–13–04; 8:45 am] 
BILLING CODE 6450–01–P

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission 

[Docket No. ER04–824–001, et al.] 

PECO Energy Company, et al.; Electric 
Rate and Corporate Filings 

August 6, 2004. 
The following filings have been made 

with the Commission. The filings are 
listed in ascending order within each 
docket classification. 

1. PECO Energy Company 

[Docket Nos. ER04–824–001 and ER04–825–
001] 

Take notice that on August 2, 2004, 
PECO Energy Company (PECO Energy) 
tendered for filing a response to the 
deficiency letter issued on July 2, 2004, 
in Docket Nos. ER04–824–000 and 
ER04–825–000. PECO Energy states that 
the filing deals with revisions to two 
interconnection agreements between 
PECO Energy and Exelon Generation 
Company, LLC, which PECO Energy 

filed with the Commission on May 7, 
2004. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

2. Calpine Energy Management, L.P. 

[Docket No. ER04–1080–000] 

Take notice that on August 2, 2004, 
Calpine Energy Management, L.P. (CEM) 
filed a Notice of Succession to adopt 
CES Marketing IV, L.P.’s market-based 
rate authorizations and an amendment 
to its FERC Rate Schedule No. 1 to 
include a tariff provision prohibiting 
power sales to affiliated public utilities 
with a franchised electric service 
territory. CEM requests an effective date 
of August 3, 2004. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

3. PCF2, LLC 

[Docket No. ER04–1081–000] 

Take notice that on August 2, 2004, 
PCF2, LLC (PCF2), filed a Notice of 
Succession to adopt CES Marketing III, 
LLC’s market-based rate authorizations 
and an amendment to its FERC Rate 
Schedule No. 1 to include a tariff 
provision prohibiting power sales to 
affiliated public utilities with a 
franchised electric service territory. 
PCF2 requests an effective date of 
August 3, 2004. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

4. BS Energy LP 

[Docket No. ER04–1082–000] 

Take notice that on August 2, 2004, 
BS Energy LP (BSELP) filed BS Energy 
LP Rate Schedule FERC No. 1, and 
requested the granting of certain blanket 
approvals, including the authority to 
sell electricity at market-based rates, 
and requested the waiver of certain 
Commission regulations. BSELP states 
that it intends to engage in wholesale 
electric power and energy purchases 
and sales as a marketer. BSELP also 
states that it is not engaged in the 
business of generating or transmitting 
electric power. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

5. Foothills Generating, L.L.C. 

[Docket No. ER04–1085–000] 

Take notice that on August 2, 2004, 
Foothills Generating, L.L.C. (Foothills) 
filed a Notice of Cancellation of its 
Market-Based FERC Electric Rate Tariff 
and all rate schedules and/or service 
agreements, effective October 1, 2004. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

6. Illinois Power Company and 
Midwest Independent Transmission 
System Operator, Inc. 

[Docket No. ER04–1091–000] 

Take notice that on August 2, 2004, 
Illinois Power Company (Illinois Power) 
and the Midwest Independent 
Transmission System Operator, Inc. 
(Midwest ISO), (collectively Applicants) 
filed an application requesting that the 
Commission authorize the Midwest ISO 
to: (1) Return to Illinois Power the ‘‘exit 
fee’’ payment that Illinois Power made 
when it withdrew from the Midwest ISO 
in 2001; (2) reimburse Illinois Power for 
the costs that it incurred in connection 
with the development of the Alliance 
RTO; and (3) recover through Schedule 
10 of the Midwest ISO’s tariff, the 
amounts that the Midwest ISO pays to 
Illinois Power. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

7. Southwest Power Pool, Inc. 

[Docket No. ER04–1096–000] 

Take notice that on August 2, 2004, 
Southwest Power Pool, Inc. (SPP) 
pursuant to the Commission’s order 
issued on July 2, 2004,1 submitted a 
further compliance filing concerning the 
Commission’s requirement of a seams 
agreement in connection with SPP’s 
efforts to gain final approval as a 
Regional Transmission Organization 
(RTO) under Order Nos. 2000 and 2000-
A.

SPP states that copies of the filing 
were served upon the SPP’s members 
and affected state regulatory 
commissions. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

8. Southwest Power Pool, Inc. 

[Docket Nos. RT04–01–004 and ER04–48–
004] 

Take notice that on August 2, 2004, 
Southwest Power Pool, Inc. (SPP) 
pursuant to the Commission’s order 
issued July 2, 2004,2 submitted a further 
compliance filing in connection with its 
efforts to gain final approval as a 
Regional Transmission Organization 
(RTO) under Order Nos. 2000 and 2000–
A. SPP states that, with the materials 
included with its August 2, 2004 filing, 
it has fully satisfied all outstanding 
compliance conditions for RTO 
recognition.

SPP states that copies of the filing 
were served upon SPP’s members and 
affected state regulatory commissions.
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Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

Standard Paragraph 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant. On 
or before the comment date, it is not 
necessary to serve motions to intervene 
or protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible online at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659.

Magalie R. Salas, 
Secretary.
[FR Doc. E4–1825 Filed 8–13–04; 8:45 am] 
BILLING CODE 6717–01–P

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission 

[Docket No. EC04–144–000, et al.] 

MxEnergy Electric Inc., et al.; Electric 
Rate and Corporate Filings 

August 5, 2004. 
The following filings have been made 

with the Commission. The filings are 

listed in ascending order within each 
docket classification. 

1. MxEnergy Electric Inc. 

[Docket Nos. EC04–144–000 and ER04–170–
004] 

Take notice that on August 2, 2004, 
MxEnergy Electric Inc. (MxEnergy 
Electric or Applicant) filed an 
application under section 203 of the 
Federal Power Act requesting 
Commission authorization for the 
following transactions: (1) The transfer 
of indirect upstream membership 
interests in Applicant in any amount 
among existing shareholders (Investors) 
and option holders (Option Holders) of 
Applicant’s upstream owner MxEnergy 
Inc. (MxEnergy) and the transfer of 
additional indirect upstream 
membership interests in Applicant in 
any amount to Investors through the 
exercise of warrants; (2) the transfer of 
5 percent or less of the indirect 
upstream membership interests in 
Applicant to employees and directors of 
and consultants to MxEnergy 
(collectively, MxEnergy Associates) 
through the exercise of options, 
conversion of warrants, or pursuant to 
incentive compensation plans; and (3) 
the transfer of indirect upstream 
membership interests in Applicant in 
any amount from Investors to: (a) 
Investors’ family members and entities 
which only Investors’ family members 
may benefit from (collectively, Family 
Entities), (b) Investors’ legal 
representatives (Legal Representatives), 
and (c) Investors’ affiliates (Affiliates), 
as defined in the Application. Applicant 
has requested privileged treatment of 
the contents of Exhibit I to the 
Application. In addition, Applicant 
filed a notice of change in status in the 
above-referenced rate docket. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

2. Virginia Electric and Power 
Company and Dominion Energy 
Marketing, Inc. 

[Docket No. EC04–145–000] 
Take notice that on August 3, 2004, 

Virginia Electric and Power Company 
(Dominion Virginia Power) and its 
affiliate Dominion Energy Marketing, 
Inc. (DEMI) submitted an application 
pursuant to section 203 of the Federal 
Power Act for authorization of a 
disposition of jurisdictional facilities 
whereby Dominion Virginia Power will 
transfer to DEMI a power purchase 
agreement between Dominion Virginia 
Power and Associated Electric 
Cooperative, Inc. Dominion Virginia 
Power states that the transfer will be 
made pursuant to a Assignment and 
Assumption Agreement. 

Comment Date: 5 p.m. eastern time on 
August 24, 2004. 

3. Pinelawn Power LLC 

[Docket No. EG04–88–000] 

Take notice that on August 2, 2004, 
Pinelawn Power LLC filed with the 
Federal Energy Regulatory Commission 
an application for determination of 
exempt wholesale generator status 
pursuant to part 365 of the 
Commission’s regulations. 

Pinelawn Power LLC, which is 
headquartered at One Riverchase 
Parkway, Birmingham Alabama 35244, 
will own and/or operate a 79.9 MW 
natural-gas fired combined-cycle 
generating facility located in the Town 
of Babylon, New York. Pinelawn Power 
LLC states it will be engaged directly 
and exclusively in the business of 
owning or operating all or part of one 
or more eligible facilities (as defined in 
section 32(a)(1) of the Public Utility 
Holding Company Act of 1935) and 
selling electricity at wholesale. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

4. El Paso Electric Company 

[Docket No. EL02–113–006] 

Take notice that on August 2, 2004, El 
Paso Electric Company (EPE) submitted 
a compliance filing pursuant to the 
Commission’s Letter Order issued 
October 23, 2003 in Docket No. EL02–
113–002, 105 FERC ¶ 61,107. 

Comment Date: 5 p.m. eastern time on 
August 23, 2004. 

5. Southern California Edison Company 

[Docket Nos. ER04–383–001; ER04–384–002; 
ER04–385–001; and ER04–386–001] 

Take notice that on July 30, 2004, 
Southern California Edison (SCE) 
submitted a compliance filing pursuant 
to the Commission’s Order issued July 
9, 2004, in Docket No. ER04–383–001, et 
al., 108 FERC ¶ 61,034. 

SCE states that copies of the filing 
were served on parties listed on the 
official service list in this proceeding. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

6. New England Power Pool 

[Docket Nos. ER04–697–001 and ER04–875–
001] 

Take notice that on July 30, 2004, the 
New England Power Pool (NEPOOL) 
Participants Committee submitted a 
compliance filing pursuant to the 
Commission’s order issued May 27, 
2004, in Docket No. ER04–697–000 and 
the letter order issued June 29, 2004, in 
Docket No. ER04–875–000. 

The NEPOOL Participants Committee 
states that copies of these materials were 
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sent to the NEPOOL Participants, Non-
Participant Transmission Customers and 
the New England state governors and 
regulatory commissions. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

7. New England Power Pool 

[Docket No. ER04–1064–000] 

Take notice that on July 30, 2004, the 
New England Power Pool (NEPOOL) 
Participants Committee filed the One 
Hundred Sixth Agreement Amending 
New England Power Pool Agreement 
(the 106th Agreement) which amends 
and restates provisions of the Restated 
NEPOOL Agreement and the NEPOOL 
Open Access Transmission Tariff (the 
Tariff), to specify the mechanism by 
which an entity that becomes a 
Transmission Provider in NEPOOL after 
March 1, 1997, shall recover under the 
NEPOOL arrangements its costs related 
to ownership and financial support of 
Pool Transmission Facilities (PTF). 
NEPOOL seeks a June 1, 2004, effective 
date for these amendments to coincide 
with the beginning of the 2004/2005 
NEPOOL rate year, and has requested 
waiver of the Commission’s notice 
requirements to the extent necessary to 
permit that effective date. 

NEPOOL further states that should the 
Commission determine that the 106th 
Agreement should become effective at 
some point after June 1, 2004, NEPOOL 
requests that the Commission provide 
guidance as to how NEPOOL should 
implement certain resolutions of the 
Participants Committee authorizing 
recovery in NEPOOL charges for 
Transmission Service effective June 1, 
2004, of the PTF-related costs of a 
Participant whose request for recovery 
of those costs prompted the filing of the 
106th Agreement. 

The NEPOOL Participants Committee 
states that copies of these materials were 
sent to the NEPOOL Participants and 
the New England state governors and 
regulatory commissions. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

8. Mid-Continent Area Power Pool 

[Docket No. ER04–1065–000] 

Take notice that on July 30, 2004, 
Mid-Continent Area Power Pool (MAPP) 
tendered for filing amendments to the 
MAPP Restated Agreement, Mid-
Continent Area Power Pool FERC 
Electric Tariff, Original Volume No. 2. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

9. Reliant Energy Wholesale 
Generation, LLC 

[Docket No. ER04–1066–000] 
Take notice that on July 30, 2004, 

Reliant Energy Wholesale Generation, 
LLC (REWG) submitted Reliant Energy 
Wholesale Generation, LLC Rate 
Schedule No. 2 for a proposed Reactive 
Support and Voltage Control from 
Generation Sources Service for its 
Aurora generation facility located in 
Aurora, DuPage County, Illinois. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

10. East Texas Electric Cooperative, Inc. 

[Docket No. ER04–1067–000] 
Take notice that on July 30, 2004, East 

Texas Electric Cooperative, Inc. (ETEC), 
submitted an Application for Market-
Based Rate Authority. ETEC requests 
that the Commission accept and 
approve ETEC’s Market-Based Rate 
Schedule No. 3, grant ETEC blanket 
authority to make market-based sales of 
capacity and energy under that rate 
schedule, and grant certain waivers. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

11. PJM Interconnection, L.L.C. 

[Docket No. ER04–1068–000] 
Take notice that on July 30, 2004, PJM 

Interconnection, L.L.C. (PJM), the 
American Electric Power Service 
Corporation, on behalf of Appalachian 
Power Company, Columbus Southern 
Power Company, Indiana Michigan 
Power Company, Kentucky Power 
Company, Kingsport Power Company, 
Ohio Power Company, and Wheeling 
Power Company (AEP), and the Dayton 
Power & Light Company (Dayton) 
submitted miscellaneous conforming 
tariff revisions to PJM’s FERC Electric 
Tariff, Sixth Revised Volume No. 1, 
associated with the integration of AEP 
and Dayton into the PJM markets and 
tariff on October 1, 2004. 

PJM states that copies of the filing 
were served upon all members of PJM, 
all transmission customers of AEP and 
Dayton, and the affected state utility 
commissions. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

12. American Transmission Systems, 
Incorporated 

[Docket No. ER04–1069–000] 
Take notice that on July 30, 2004, 

American Transmission Systems, 
Incorporated (ATSI) tendered for filing 
a proposed Schedule 2.1—Revenue 
Requirement for Reactive Power to 
ATSI’s FERC Electric Tariff, Third 
Revised Volume No. 1. ATSI states that 
Schedule 2.1 is being modified to 

accommodate a new revenue 
requirement for the supply of Reactive 
Supply Service by Orion Power 
Midwest, LP. ATSI has proposed to 
make the revisions effective on August 
1, 2004. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

13. American Electric Power Service 
Corporation on Behalf of AEP Texas 
Central Company 

[Docket No. ER04–1070–000] 

Take notice that on July 30, 2004, 
American Electric Power Service 
Corporation (AEPSC), on behalf of AEP 
Texas Central Company (TCC) 
submitted for filing Service Agreement 
Nos. 555 through 564 AEPSC’s Open 
Access Transmission Service Tariff, 
FERC Electric Tariff, Third Revised 
Volume No. 6. These agreements 
provide for the continued 
interconnection of the ten generating 
facilities TCC recently sold to Willie 
Acquisition Company II, LLC, or its 
nominees. 

AEPSC states that copies of the filing 
were served upon each of the new 
owners of the generating units that are 
parties to the Interconnection 
Agreements and on the Public Utilities 
Commission of Texas. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

14. New England Power Pool 

[Docket No. ER04–1071–000]

Take notice that on July 30, 2004, the 
New England Power Pool (NEPOOL) 
Participants Committee filed for 
acceptance materials to permit NEPOOL 
to expand its membership to include 
Boston Generating, LLC (Boston 
Generating) and Styrka Energy Fund 
LLC (Styrka). The Participants 
Committee requests the effective date of 
August 1, 2004, for the commencement 
of participation in NEPOOL by Boston 
Generating and an effective date of 
September 1, 2004, for the 
commencement of participation in 
NEPOOL by Styrka. 

The Participants Committee states 
that copies of these materials were sent 
to the New England state governors and 
regulatory commissions and the 
Participants in NEPOOL. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

15. Commonwealth Edison Company, 
PJM Interconnection, L.L.C. 

[Docket No. ER04–1072–000] 

Take notice that on July 30, 2004, 
Commonwealth Edison Company, 
(ComEd) and PJM Interconnection, 
L.L.C. (PJM), tendered for filing 
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unexecuted Service Agreement No. 1055 
under PJM’s OATT FERC Electric Tariff, 
Sixth Revised Volume No. 1 to meet the 
condition in the Commission’s orders to 
hold harmless utilities in Michigan and 
Wisconsin from the financial impacts of 
loop flows and congestion resulting 
from the choice of ComEd to participate 
as a transmission-owning member of 
PJM. ComEd and PJM request an 
effective date of October 1, 2004. 

ComEd and PJM state that a copy of 
the filing was served upon ComEd’s 
transmission service customers, PJM’s 
customers, the Midwest ISO, and the 
state regulatory commissions exercising 
jurisdiction over ComEd Companies. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

16. PJM Interconnection, L.L.C. 

[Docket No. ER04–1073–000] 

Take notice that on July 30, 2004, PJM 
Interconnection, L.L.C. (PJM), submitted 
for filing an executed interconnection 
service agreement (ISA) among PJM, 
Pleasants Energy, LLC, and 
Monongahela Power Company, the 
Potomac Edison Company, and West 
Penn Power Company, all doing 
business as Allegheny Power designated 
as Service Agreement No. 1052 under 
PJM’s FERC Electric Tariff Sixth Revised 
Volume No. 1 and a notice of 
cancellation of an interim 
interconnection service agreement, 
Service Agreement No. 945, that has 
been suspended. PJM requests a July 1, 
2004, effective date for the ISA. 

PJM states that copies of this filing 
were served upon the parties to the 
agreement and the state regulatory 
commissions within the PJM region. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

17. PJM Interconnection, L.L.C. 

[Docket No. ER04–1074–000] 

Take notice that on July 30, 2004, 
West Penn Power Company, 
Monongahela Power Company and The 
Potomac Edison Company (Allegheny 
Power), Commonwealth Edison 
Company and Commonwealth Edison 
Company of Indiana, Inc. (ComEd), 
American Electric Power Service 
Corporation on behalf of its operating 
companies Appalachian Power 
Company, Columbus Southern Power 
Company, Indiana Michigan Power 
Company, Kentucky Power Company, 
Kingsport Power Company, Ohio Power 
Company and Wheeling Power 
Company (AEP), and the Dayton Power 
and Light Company (Dayton) submitted 
for filing pursuant to section 205 of the 
Federal Power Act (FPA) an original and 
six copies of revised and redlined tariff 

sheets to the West Transmission Owners 
Agreement (West TOA) and revised and 
redlined tariff sheets to the PJM Open 
Access Transmission Tariff (Tariff), 
indicating revisions to section 9 of the 
Tariff. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

18. PacifiCorp 

[Docket No. ER04–1076–000] 

Take notice that on July 30, 2004, 
PacifiCorp submitted revised tariff 
sheets to PacifiCorp Rate Schedule 
FERC No. 442, submitting the Annual 
Methods and Procedures for Operating 
Year 2004–05 amending the 1997 
Pacific Northwest Coordination 
Agreement, as amended by Amendatory 
Agreement No. 1. 

PacifiCorp states that copies of the 
filing were served upon PacifiCorp’s 
customers, the Public Utility 
Commission of Oregon, the Washington 
Utilities & Transportation Commission 
and the Utah Public Service 
Commission. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

19. PJM Interconnection, L.L.C. 

[Docket No. ER04–1077–000] 

Take notice that on July 30, 2004, PJM 
Interconnection, L.L.C. (PJM) submitted 
the interim allocation of financial 
transmission rights (FTRs) for the zones 
of American Electric Power (AEP) and 
The Dayton Power and Light Company 
(DPL), covering the period from their 
integration into PJM on October 1, 2004, 
until the end of PJM’s current planning 
period on May 31, 2005. PJM proposes 
an effective date of October 1, 2004, for 
the allocated FTRs in the AEP and DPL 
zones, corresponding to the AEP/DPL 
integration date. 

PJM states that copies of the filing 
were served on all PJM members and 
the utility regulatory commissions in 
the PJM region. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

20. San Diego Gas & Electric Company 

[Docket No. ER04–1078–000] 

Take notice that on July 30, 2004, San 
Diego Gas & Electric Company (SDG&E) 
tendered for filing a change in rate for 
the Transmission Revenue Balancing 
Account Adjustment set forth in its 
Transmission Owner Tariff. SDG&E 
states that the effect of the rate change 
is to reduce rates for jurisdictional 
transmission service utilizing that 
portion of the California Independent 
System Operator Corporation-controlled 
grid owned by SDG&E. SDG&E requests 
an effective date of October 1, 2004. 

SDG&E states that copies of this filing 
were served upon the Public Utilities 
Commission of the State of California 
and on the California Independent 
System Operator Corporation. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

21. The Dayton Power and Light 
Company 

[Docket No. ER04–1079–000] 

Take notice that on July 30, 2004, The 
Dayton Power and Light Company 
submitted a Notice of Cancellation of its 
Open Access Transmission Tariff, The 
Dayton Power and Light Company FERC 
Electric Tariff, Seventh Revised Volume 
No. 5. 

Comment Date: 5 p.m. eastern time on 
August 20, 2004. 

Standard Paragraph 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant. On 
or before the comment date, it is not 
necessary to serve motions to intervene 
or protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible online at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
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(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659.

Magalie R. Salas, 
Secretary.
[FR Doc. E4–1826 Filed 8–13–04; 8:45 am] 
BILLING CODE 6717–01–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7801–3, Docket ID No. OAR–2004–
0075] 

Notice Announcing Public Meeting of 
the Clean Air Act Advisory 
Committee’s Task Force on the 
Performance of the Title V Operating 
Permits Program

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: Today EPA announces a 
public meeting of the Clean Air Act 
Advisory Committee’s (CAAAC) Task 
Force on the Performance of the Title V 
Operating Permits Program. The 
meeting will be held on September 14, 
2004, in Chicago, Illinois, at the Holiday 
Inn Chicago City Centre, 300 East Ohio 
Street, Chicago, Illinois 60611, 
telephone 312–787–6100 from 9 a.m. 
until 9 p.m. Breaks will be held from 
noon to 1 p.m. and 5 to 7 p.m. for lunch 
and dinner, respectively. The EPA 
solicits interested parties with 
experience in the title V program to 
provide testimony to the Task Force on 
what is working well and/or poorly in 
this program. Those desiring to testify 
are asked to notify EPA by September 9, 
2004 (contact information follows). The 
EPA is also considering whether to 
extend the meeting to September 15, 
2004, and will make that decision based 
on the level of response to this notice. 
See this Web site for updated 
information: http://www.epa.gov/oar/
caaac.

FOR FURTHER INFORMATION CONTACT: Mr. 
Ray Vogel, Information Transfer and 
Implementation Division, Office of Air 
Quality Planning and Standards, Mail 
Code C304–04, U.S. Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711; telephone: 
919–541–3153; fax: 919–541–5509; and 
e-mail address: vogel.ray@epa.gov.
SUPPLEMENTARY INFORMATION: 

A. Who Is This Task Force and What 
Is the Purpose of This Public Meeting? 

The Task Force was created this June 
in response to a recommendation from 
the Permitting/Toxics Subcommittee of 
the CAAAC. The Task Force is made up 

of 18 representatives from State and 
local permitting agencies, industry, and 
environmental and public interest 
groups. The Task Force will gather 
information from interested persons on 
the performance of the title V operating 
permits program and prepare a report 
documenting how the title V program is 
performing and what elements are 
working well and/or poorly. The report 
may include suggestions on how to 
improve the program. The Task Force is 
gathering information by, among other 
things, holding a series of three public 
meetings. 

The purpose of these public meetings 
is to gather information on the 
performance of the title V program, 
specifically on aspects of the program 
that are working well and those that are 
working poorly. The Task Force 
welcomes any information from 
stakeholders that will help it prepare its 
report on the performance of the title V 
program. 

For further information on the task 
force, see the May 17, 2004 notice in the 
Federal Register (69 FR 27922) and the 
CAAAC Web site: http://www.epa.gov/
oar/caaac.

B. How Do I Participate in This Public 
Meeting? 

The meeting will be held on 
September 14, 2004, in Chicago, Illinois, 
at the Holiday Inn Chicago City Centre, 
300 East Ohio Street, Chicago, Illinois 
60611, telephone 312–787–6100 from 9 
a.m. until 9 p.m. Breaks from noon to 
1 p.m. and 5 to 7 p.m. will be held for 
lunch and dinner, respectively. Those 
interested in speaking are asked to 
contact Ray Vogel by September 9, 2004. 
If there is sufficient interest, EPA will 
extend the public meeting to September 
15, 2004, from 8 a.m. to 12 p.m. For this 
reason, we strongly encourage 
participants to notify EPA as soon as 
possible if they plan to speak. Those 
signing up early will increase the 
likelihood that the Task Force can 
accommodate their choice of date and 
time. If EPA extends the meeting, we 
will announce the extension on the 
CAAAC Web site: http://www.epa.gov/
oar/caaac. You may also contact Ray 
Vogel at (919) 541–3153. 

The Task Force requests that 
presenters at the public meeting limit 
their presentation to no more than 15 
minutes and be prepared to answer 
follow-up questions from members of 
the Task Force. If you wish to present 
more information than can be 
accommodated in the allotted time, you 
should put the information in written 
remarks that supplement your 
presentation. Speakers should bring a 
copy (disk or hard copy) to submit for 

the public record at the meeting. The 
meeting will be recorded, and a 
transcript will be made and placed in 
the public docket. 

As noted above, the Task Force is 
most interested in testimony based on 
your experience, of what is working 
well, what is not working well, and any 
recommendations you have for 
improvements to the title V program. 
We strongly encourage speakers to 
support their testimony with actual 
examples designed to help the task force 
understand your concern(s) and how 
your recommended improvements 
would address these concerns. 

C. How Do I Get Copies of the Draft 
Report of the Task Force and Other 
Public Information Related to the Task 
Force’s Work? 

Audio and written transcripts of the 
testimony from the public meetings are 
available at the CAAAC Web site: http:/
/ www.epa.gov/oar/caaac. The draft 
report (when it is created sometime next 
year) will also be available on the Web 
site. These same materials will also be 
available electronically through the EPA 
e-docket at: http://
www.epa.gov/edocket/. To submit or 
view public comments, access the index 
listing of the contents of the official 
public docket, and to access those 
documents in the public docket that are 
available electronically, select ‘‘search,’’ 
then key in the appropriate docket ID 
number. The docket number for this 
action is OAR–2004–0075.

Dated: August 10, 2004. 
Anna B. Duncan, 
Acting Director, Office of Air Quality Planning 
and Standards.
[FR Doc. 04–18656 Filed 8–13–04; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7801–4] 

Meeting of the Local Government 
Advisory Committee

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: The Local Government 
Advisory Committee (LGAC) will meet 
on September 8–9, 2004, in Washington, 
DC. The Committee will be discussing 
issues concerning the relationship 
between Local Government and the U.S. 
Environmental Protection Agency 
(EPA). The meeting will include 
briefings from various EPA offices on 
current environmental issues. 
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Subcommittees will have breakout 
sessions and report to the full 
committee with recommendations and 
provide the status of follow-up items. 

The Committee will hear comments 
from the public between 10 a.m.–10:15 
a.m. on September 9, 2004. Each 
individual or organization wishing to 
address the LGAC meeting will be 
allowed a maximum of five minutes to 
present their points of view. Please 
contact the Designated Federal Officer 
(DFO) at the numbers listed below to 
schedule agenda time. Time will be 
allotted on a first come, first served 
basis, and the total period for comments 
may be extended, if the number of 
requests for appearances required it. 

These are open meetings and all 
interested persons are invited to attend. 
LGAC meeting minutes and 
Subcommittee summary notes will be 
available after the meetings and can be 
obtained by written request from the 
DFO. Members of the public are 
requested to call the DFO at the number 
listed below if planning to attend so that 
arrangements can be made to 
comfortably accommodate attendees as 
much as possible. Seating will be on a 
first come, first served basis.

DATES: The Local Government Advisory 
Committee plenary session will begin at 
8:30 a.m. Wednesday, September 8th 
and conclude at 5 p.m. Thursday, 
September 9th.

ADDRESSES: The meetings will be held 
in Washington, DC at the Hotel 
Washington, located at 515 15th Street 
NW., in the Federal Conference Room. 

Additional information can be 
obtained by writing the DFO at 1200 
Pennsylvania Avenue, NW., (1301A), 
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: The 
DFO for the Local Government Advisory 
Committee (LGAC) is Pamela Luttner 
(202) 564–3107. 

Information on Services for the 
Handicapped: For information on 
facilities or services for the handicapped 
or to request special assistance at the 
meetings, contact the Designated 
Federal Officer at (202) 564–3107 as 
soon as possible.

Dated: July 29, 2004. 

Pamela Luttner, 
Designated Federal Officer, Local Government 
Advisory Committee.
[FR Doc. 04–18662 Filed 8–13–04; 8:45 am] 

BILLING CODE 6560–50–P

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request

AGENCY: Federal Deposit Insurance 
Corporation (FDIC).
ACTION: Notice of information collection 
to be submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1995. 

SUMMARY: In accordance with 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.), the FDIC hereby gives notice 
that it plans to submit to the Office of 
Management and Budget (OMB) a 
request for OMB renewal of an 
information collection titled 
‘‘Procedures for Monitoring Bank 
Secrecy Act Compliance.’’
COMMENTS: Comments on this collection 
of information are welcome and should 
be submitted on or before September 15, 
2004 to both the OMB reviewer and the 
FDIC contact listed below.
ADDRESSES: Interested parties are 
invited to submit written comments to 
Thomas Nixon, Legal Division, Federal 
Deposit Insurance Corporation, 550 17th 
Street NW., Washington, DC. 20429. All 
comments should refer to ‘‘Procedures 
for Monitoring Bank Secrecy Act 
Compliance.’’ Comments may be hand-
delivered to the guard station at the rear 
of the 17th Street Building (located on 
F Street), on business days between 7 
a.m. and 5 p.m. Comments may also be 
submitted to the OMB desk officer for 
the FDIC: Mark Menchik, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503.
SUPPLEMENTARY INFORMATION: Title: 
Procedures for Monitoring Bank Secrecy 
Act Compliance. 

OMB Number: 3064–0087. 
Affected Public: State chartered non-

member banks. 
Frequency of Response: On occasion. 
Estimated Annual Number of 

Respondents: 5300. 
Estimated Time per Response: One-

half hour. 
Estimated Total Annual Burden: 2650 

hours. 
General Description of Collection: The 

FDIC’s 12 CFR Part 326, Subpart B, 
requires all insured nonmember banks 
to establish and maintain procedures 
designed to assure and monitor their 
compliance with the requirements of the 
Bank Secrecy Act (31 U.S.C. 5311 et 
seq.) and the implementing regulations 
promulgated by the Department of the 

Treasury at 31 CFR Part 103. Further 
information about this submission, 
including copies of the collection of 
information, may be obtained by calling 
or writing the FDIC contact listed above.

Dated: August 11, 2004.

Federal Deposit Insurance Corporation. 

Robert E. Feldman, 
Executive Secretary.
[FR Doc. 04–18659 Filed 8–13–04; 8:45 am] 

BILLING CODE 6714–01–P

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
‘‘Government in the Sunshine Act’’ (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 8 a.m. on 
Monday, August 16, 2004, to consider 
the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Summary reports, status reports, and 
reports of actions taken pursuant to 
authority delegated by the Board of 
Directors. 

Discussion Agenda: Memorandum 
and resolution re: Notice of Proposed 
Rulemaking—Community Reinvestment 
Act Regulations. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington DC. 

The FDIC will provide attendees with 
auxiliary aids (e.g., sign language 
interpretation) required for this meeting. 
Those attendees needing such assistance 
should call (202) 416–2089 (Voice); 
(202) 416–2007 (TTY), to make 
necessary arrangements. 

Requests for further information 
concerning the meeting may be directed 
to Ms. Valerie J. Best, Assistant 
Executive Secretary of the Corporation, 
at (202) 898–3812.

Dated: August 12, 2004. 

Valerie J. Best, 
Assistant Executive Secretary, Federal 
Deposit Insurance Corporation.
[FR Doc. 04–18828 Filed 8–12–04; 2:50 pm] 

BILLING CODE 6714–01–P
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FEDERAL RESERVE SYSTEM

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request

AGENCY: Board of Governors of the 
Federal Reserve System
SUMMARY: Background. On June 15, 
1984, the Office of Management and 
Budget (OMB) delegated to the Board of 
Governors of the Federal Reserve 
System (Board) its approval authority 
under the Paperwork Reduction Act, as 
per 5 CFR 1320.16, to approve of and 
assign OMB control numbers to 
collection of information requests and 
requirements conducted or sponsored 
by the Board under conditions set forth 
in 5 CFR 1320 Appendix A.1. Board–
approved collections of information are 
incorporated into the official OMB 
inventory of currently approved 
collections of information. Copies of the 
OMB 83–Is and supporting statements 
and approved collection of information 
instruments are placed into OMB’s 
public docket files. The Federal Reserve 
may not conduct or sponsor, and the 
respondent is not required to respond 
to, an information collection that has 
been extended, revised, or implemented 
on or after October 1, 1995, unless it 
displays a currently valid OMB control 
number.

Request for comment on information 
collection proposal

The following information collection, 
which is being handled under this 
delegated authority, has received initial 
Board approval and is hereby published 
for comment. At the end of the comment 
period, the proposed information 
collection, along with an analysis of 
comments and recommendations 
received, will be submitted to the Board 
for final approval under OMB delegated 
authority. Comments are invited on the 
following:

a. whether the proposed collection of 
information is necessary for the proper 
performance of the Federal Reserve’s 
functions; including whether the 
information has practical utility;

b. the accuracy of the Federal 
Reserve’s estimate of the burden of the 
proposed information collection, 
including the validity of the 
methodology and assumptions used;

c. ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and

d. ways to minimize the burden of 
information collection on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology.

DATES: Comments must be submitted on 
or before October 15, 2004.
ADDRESSES: You may submit comments, 
identified by Reg H–3, by any of the 
following methods:

• Agency Web Site: http://
www.federalreserve.gov. Follow the 
instructions for submitting comments at 
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments.

• E–mail: 
regs.comments@federalreserve.gov. 
Include docket number in the subject 
line of the message.

• FAX: 202/452–3819 or 202/452–
3102.

• Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitution Avenue, N.W., 
Washington, DC 20551.

All public comments are available 
from the Board’s web site at 
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted, 
except as necessary for technical 
reasons. Accordingly, your comments 
will not be edited to remove any 
identifying or contact information. 
Public comments may also be viewed 
electronically or in paper in Room MP–
500 of the Board’s Martin Building (20th 
and C Streets, N.W.) between 9:00 a.m. 
and 5:00 p.m. on weekdays.
FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form and 
instructions, the Paperwork Reduction 
Act Submission (OMB 83–I), supporting 
statement, and other documents that 
will be placed into OMB’s public docket 
files once approved may be requested 
from the agency clearance officer, whose 
name appears below.Cindy Ayouch, 
Federal Reserve Board Clearance Officer 
(202–452–3829), Division of Research 
and Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551. Telecommunications Device 
for the Deaf (TDD) users may contact 
(202–263–4869), Board of Governors of 
the Federal Reserve System, 
Washington, DC 20551.

Proposal to approve under OMB 
delegated authority the extension for 
three years, without revision of the 
following report:

Report title: Recordkeeping and 
Disclosure Requirements Associated 
with Securities Transactions Pursuant to 
Regulation H.

Agency form number: Reg H–3.
OMB control number: 7100–0196.
Frequency: Development of policy 

statement, one–time; Trust company 

report, quarterly; Transactions 
recordkeeping, on occasion; and 
Disclosure, on occasion.

Reporters: State member banks and 
trust companies.

Annual reporting hours: 158,327
Estimated average hours per response: 

Development of policy statement, 30 
minutes; Trust company report, 15 
minutes; Transaction recordkeeping, 3 
minutes; and Disclosure, 3 minutes.

Number of respondents: 1,286
General description of report: This 

information collection is mandatory (12 
U.S.C. § 325). If the records maintained 
by state member banks come into the 
possession of the Federal Reserve, they 
are given confidential treatment (5 
U.S.C. §§ 552(b)(4), (b)(6), and (b)(8)).

Abstract: State–chartered member 
banks and trust companies effecting 
securities transactions for customers 
must establish and maintain a system of 
records, furnish confirmations to 
customers, and establish written 
policies and procedures relating to 
securities trading. They are required to 
maintain records for three years 
following the transaction. These 
requirements are necessary to protect 
the customer, to avoid or settle customer 
disputes, and to protect the bank against 
potential liability arising under the 
anti–fraud and insider trading 
provisions of the Securities Exchange 
Act of 1934.

Board of Governors of the Federal Reserve 
System, 

August 10, 2004.

Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 04–18673 Filed 8–13–04; 8:45 am]
BILLING CODE 6210–01–S

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below.

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
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available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than September 9, 
2004.

A. Federal Reserve Bank of 
Philadelphia (Michael E. Collins, Senior 
Vice President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105–
1521:

1. Sterling Financial Corporation, 
Lancaster, Pennsylvania; to merge with 
The Pennsylvania State Banking 
Company, and thereby indirectly 
acquire Pennsylvania State Bank, both 
in Camp Hill, Pennsylvania.

B. Federal Reserve Bank of Cleveland 
(Cindy C. West, Banking Supervisor) 
1455 East Sixth Street, Cleveland, Ohio 
44101–2566:

1. The PNC Financial Services Group, 
Inc., Pittsburgh, Pennsylvania; to merge 
with Riggs National Corporation, 
Washington, D.C., and thereby 
indirectly acquire Riggs Bank National 
Association, McLean, Virginia.

Board of Governors of the Federal Reserve 
System, 

August 10, 2004.
Robert deV. Frierson,
Deputy Secretary of the Board.
[FR Doc. 04–18675 Filed 8–13–04; 8:45 am]
BILLING CODE 6210–01–S

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities

The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 

either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States.

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center website at www.ffiec.gov/nic/.

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than August 30, 2004.

A. Federal Reserve Bank of Atlanta 
(Sue Costello, Vice President) 1000 
Peachtree Street, N.E., Atlanta, Georgia 
30303:

1. Centerstate Banks of Florida, 
Inc.,Winter Haven, Florida; to engage de 
novo through its subsidiary, CenterState 
Home Loans, LLC, Orlando, Florida, in 
making, acquiring, brokering, or 
servicing loans or other extensions of 
credit, pursuant to section 225.28(b)(1) 
of Regulation Y.

B. Federal Reserve Bank of Chicago 
(Patrick Wilder, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690–1414:

1. Marshall & Ilsley Corporation, 
Milwaukee, Wisconsin; to acquire 
Metavante Corporation, and thereby 
indirectly acquire Response Data Corp., 
both of Parsippany, New Jersey, and 
thereby engage in data processing 
activities, pursuant to section 
225.28(b)(14)(i) of Regulation Y.

Board of Governors of the Federal Reserve 
System, 

August 10, 2004.

Robert deV. Frierson,
Deputy Secretary of the Board.
[FR Doc.04–18674 Filed 8–13–04; 8:45 am]

BILLING CODE 6210–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency for Healthcare Research and 
Quality 

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request

AGENCY: Agency for Healthcare Research 
and Quality, HHS.
ACTION: Notice.

SUMMARY: This notice announces the 
intention of Agency for Healthcare 
Research and Quality (AHRQ) to request 
that the Office of Management and 
Budget (OMB) allow the proposed 
information collection project: 
‘‘Questionnaire and Data Collection 
Testing, Evaluation, and Research for 
the Agency for Healthcare Research and 
Quality’’. In accordance with the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)), AHRQ invites the public 
to comment on this proposed 
information collection.
DATES: Comments on this notice must be 
received by October 15, 2004.
ADDRESSES: Written comments should 
be submitted to: Cynthia D. McMichael, 
Reports Clearance Officer, AHRQ, 540 
Gaither Road, Room #5022, Rockville, 
MD 20850. 

Copies of the proposed collection 
plans, data collection instruments, and 
specific details on the estimated burden 
can be obtained from the AHRQ Reports 
Clearance Officer.
FOR FURTHER INFORMATION CONTACT: 
Cynthia D. McMichael, AHRQ, Reports 
Clearance Officer, (301) 427–1651.
SUPPLEMENTARY INFORMATION:

Proposed Project 

‘‘Questionnaire and Data Collection 
Testing, Evaluation, and Research for 
the Agency for Healthcare Research and 
Quality.’’ 

AHRQ plans to employ the latest 
techniques to improve its current data 
collections by developing new surveys, 
and by revising existing surveys in 
anticipation of, or in response to, 
changes in the healthcare field, for a 3 
year period. The clearance request is 
limited to research on questionnaires, 
data collection methods and related 
reports and does not extend to the 
collection of data for public release or 
policy formation.

A generic clearance for this work will 
allow AHRQ to draft and test survey 
instruments more quickly and with 
greater lead time, thereby managing 
project time more efficiently and 
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improving the quality of the data it 
collects. 

It is envisioned that in some instances 
the ability to pretest/pilot-test survey-
related instruments, in anticipation of 
work, or early in a project, may result 
in the decision not to proceed with 
particular survey activities, thereby 
saving both public and private resources 
and effectively eliminating or reducing 
respondent burden. 

Many of the survey tools AHRQ 
develops are made available to users in 
the private sector. The health care 
environment changes rapidly and 
requires a quick response from the 

agency to provide appropriately refined 
tools. A generic clearance for this 
methodological work will facilitate the 
agency’s timely development of survey 
tools suitable for use in changing 
conditions. 

It is particularly important to refine 
AHRQ’s survey tools because they are 
frequently made available to help the 
private sector to improve health care 
quality by enabling the gathering of 
useful data for analysis and for 
providing information about health care 
quality to consumers and purchasers so 
that they can use their marketplace 

choices to influence and improve health 
care quality. 

Methods of Collection 

Participation in survey testing will be 
fully voluntary and non-participation 
will have no effect on eligibility for, or 
receipt of, future AHRQ health services 
research support or on future 
opportunities to participate in research 
or to obtain informative research results. 
Specific estimation procedures, when 
used, will be described when we notify 
OMB as to actual studies conducted 
under the clearance.

ESTIMATED ANNUAL RESPONDENT BURDEN 

Type of research activity Number of
respondents 

Estimated time 
per respondent 

Total burden 
hours 

Face-to-Face Interviews ......................................................................................................... 100 60 minutes 100 
Field Tests (short) .................................................................................................................. 2,400 20 minutes 800 
Field Tests (long) .................................................................................................................... 7,600 30 minutes 3,800 
Lab Experiments ..................................................................................................................... 200 90 minutes 300 
Focus Groups ......................................................................................................................... 100 60 minutes 100 
Cognitive Interviews ............................................................................................................... 100 60 minutes 100 

Totals ............................................................................................................................... 10,500 Not Applicable 5,200 

Estimated Costs to the Federal 
Government 

Expenses (equipment, overhead, 
printing, and support staff) will be 
incurred by AHRQ components as part 
of their normal operating budgets. No 
additional costs to the Federal 
Government is anticipated. Any 
deviation from these limits will be 
noted in reports made to OMB with 
respect to a particular study or studies 
conducted under the clearance. 

Request for Comments 

In accordance with the above-cited 
legislation, comments on the AHRQ 
information collection are requested 
with regard to any of the following: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of functions of AHRQ, 
including whether the information will 
have practical utility; (b) the accuracy of 
the AHRQ’s estimate of burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
upon the respondents, including the use 
of automated collection techniques or 
other forms of information technology. 

Comments submitted in response to 
this notice will be summarized and 
included in the request for OMB 
approval of the proposed information 

collection. All comments will become a 
matter of public record.

Dated: August 6, 2004. 
Carolyn M. Clancy, 
Director.
[FR Doc. 04–18654 Filed 8–13–04; 8:45 am] 
BILLING CODE 4160–90–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–04–04FF] 

Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 

The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call the CDC Reports Clearance 
Officer at (404) 498–1210 or send an e-
mail to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 or by fax to (202) 
395–6974. Written comments should be 
received within 30 days of this notice. 

Proposed Project 

Workplace Stress Among 
Underground Coal Miners—New—The 
National Institute for Occupational 
Safety and Health (NIOSH), Centers for 
Disease Control and Prevention (CDC). 

Work-related stress appears to 
increase the risk of atherosclerotic heart 
disease, musculoskeletal disorders such 
as back pain and carpal tunnel 
syndrome, and clinical depression. The 
mechanism by which stress increases 
the risk of chronic disease states is 
unknown, but is thought to involve 
abnormal communication between the 
brain and the endocrine system. 
Dysfunction of this communication 
system, called the Hypothalamic-
Pituitary-Adrenal (HPA) axis, is found 
in a number of chronic diseases, 
including coronary heart disease, 
diabetes, and rheumatoid arthritis. In a 
healthy individual, there is flexible 
communication between the 
hypothalamus and pituitary gland, both 
located in the brain, and the adrenal 
gland, located above the kidneys. When 
stresses occur throughout the day, 
cortisol is released from the adrenal 
gland in response to signals from the 
brain. Cortisol prepares the body to 
respond to stress, after which cortisol 
levels return to normal. Chronic stress, 
with protracted or repeated challenge to 
the HPA axis, may lead to inappropriate 
levels of cortisol, further decline of HPA 
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axis function, and increased risk of 
chronic disease. 

This study will investigate the 
relationship between workplace stress 
and function of the HPA axis among a 
sample population of coal miners. Coal 
miners experience a number of work-
related stresses, such as long hours of 
work, heavy workloads, shift work, and 
concerns about stability of employment. 
Miners will be asked to complete a 25-
minute survey which asks about 
traditional job stressors including shift 
schedule and rotation, workload, and 
degree of control over work. The survey 

also addresses stressors not typically 
examined in work stress surveys, 
including time spent in second jobs, 
commuting time to work, and 
responsibilities for care of children and 
the elderly. 

Function of the HPA axis will be 
assessed by obtaining a series of cortisol 
samples from subjects right after they 
wake up in the morning. Recent studies 
have shown that the response of cortisol 
to awakening, measured in saliva, serves 
as a good marker of HPA axis function. 
Miners will be asked to obtain saliva 
samples at home, and send them to the 

NIOSH Morgantown laboratory for 
analysis. 

Analyses will examine the 
relationship between the cortisol 
response to awakening, an indicator of 
HPA axis function, and measures of 
workplace stress. Data collected in this 
study will help NIOSH determine if 
workplace stress results in HPA axis 
dysfunction, which has been linked to 
a number of chronic disease conditions. 
The estimated annualized burden is 167 
hours.

Respondents No. of
respondents 

No. responses 
per

respondent 

Average bur-
den per

respondent
(in hrs.) 

Coal Miners .................................................................................................................................. 400 1 25/60 

Dated: August 10, 2004. 
Alvin Hall, 
Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention.
[FR Doc. 04–18676 Filed 8–13–04; 8:45 am] 
BILLING CODE 4163–18–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–04–0260] 

Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 

The Centers for Disease Control and 
Prevention (‘‘CDC’’) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (‘‘OMB’’) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call the CDC Reports Clearance 
Officer at (404) 498–1210 or send an e-
mail to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 

Washington, DC 20503 or by fax to (202) 
395–6974. Written comments should be 
received within 30 days of this notice. 

Proposed Project 

Health Hazard Evaluations/Technical 
Assistance and Emerging Problems, 
OMB No. 0920–0260—Extension—
National Institute for Occupational 
Safety and Health (‘‘NIOSH’’), Centers 
for Disease Control and Prevention 
(‘‘CDC’’). 

Background 

In accordance with the mandates of 
the Occupational Safety and Health Act 
of 1970 and the Federal Mine Safety and 
Health Act of 1977, the National 
Institute for Occupational Safety and 
Health (‘‘NIOSH’’) responds to requests 
for health hazard evaluations to identify 
chemical, biological, or physical 
hazards in workplaces throughout the 
United States. 

To comprehensively evaluate hazards 
in response to a request for a health 
hazard evaluation, NIOSH frequently 
conducts an on-site evaluation. The 
main purpose of an on-site evaluation is 
to help employers and employees 
identify and eliminate occupational 
health hazards. The interview and 
questionnaires are specific to each 

workplace and its suspected disease(s) 
and hazards. The questionnaires are 
composed of items that were developed 
from standard medical and 
epidemiologic techniques. 

NIOSH distributes interim and final 
reports of health hazard evaluations 
(excluding personal identifiers) to 
requesters, employers, employee 
representatives, the Department of 
Labor, and as appropriate to the 
Occupational Safety and Health 
Administration or Mine Safety and 
Health Administration and other state 
and federal agencies. 

NIOSH administers a followback 
program to assess the effectiveness of its 
health hazard evaluation program in 
reducing workplace hazards. This 
program entails the mailing of 
followback questionnaires to employer 
and employee representatives in the 
workplace and, in some instances, a 
followback on-site evaluation. Due to 
the large number of investigations 
conducted each year, as well as the 
diverse and unpredictable nature of 
these investigations and the need to 
respond quickly to requests for 
assistance, NIOSH requests consolidated 
clearance for data collection of its health 
hazard evaluations. The estimated 
annualized burden is 3,901 hours.

Respondents No. of
respondents 

No. of
responses/
respondent 

Average
burden/

response
(in hrs) 

A. Employees (interview) ............................................................................................................. 4000 1 15/60 
B. Employees (questionnaire) ..................................................................................................... 4240 1 30/60 
C. Followback for onsite evaluations: 

Year 1 ................................................................................................................................... 1000 1 15/60 
Year 1 ................................................................................................................................... 1000 1 15/60 
Year 2 ................................................................................................................................... 1000 1 15/60 
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Respondents No. of
respondents 

No. of
responses/
respondent 

Average
burden/

response
(in hrs) 

D. Followback for evaluations without onsite evaluations: 
Year 1 ................................................................................................................................... 75 1 10/60 
Year 2 ................................................................................................................................... 75 1 15/60 

Dated: August 10, 2004. 
Alvin Hall, 
Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention.
[FR Doc. 04–18677 Filed 8–13–04; 8:45 am] 
BILLING CODE 4163–18–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

Notice of Public Consultation

AGENCY: Administration for Native 
Americans (ANA).
ACTION: Notice of Public Consultation.

SUMMARY: The Administration for 
Children and Families (ACF) will be 
holding a half-day Tribal Consultation 
Session on September 20, 2004 at the 
Rayburn House Office Building in 
Washington, DC.
DATES: September 20, 2004.
FOR FURTHER INFORMATION CONTACT: Kim 
Vigue, Administration for Native 
Americans, toll free at 1–877–922–9262 
or www.masterkeyconsulting.com/
acfconference.
SUBMISSION INFORMATION: Tribal leaders 
and representatives interested in 
submitting written testimony or topics 
to be discussed on the Consultation 
Session agenda should contact Kim 
Vigue toll free at 1–877–922–9262. 

If you are proposing a topic to be 
addressed in the Consultation Session, 
please be sure to include a brief 
description of the topic area along with 
the name and contact information of a 
suggested presenter. 

The public record will remain open 
for 60 days following the September 20, 
2004 consultation. Written comment 
and testimony can be submitted until 
November 19, 2004.
SUPPLEMENTARY INFORMATION: 

The Administration for Children and 
Families would like to invite Tribal 
leaders to participate in a formal 
consultation Session with ACF senior 
officials and program directors. The 
Consultation Session will take place 
Monday, September 20, 2004 from 8:30 
a.m. to 12:30 p.m. in Rayburn House 
Office Building Room B–339. 

The intent of this Consultation 
Session is to allow ACF officials to hear 
first hand from Tribal leaders and 
representatives of Tribal organizations 
and Native Americans non-profit 
organizations about the implementation 
of ACF programs in Native Americans 
communities. Of particular interest are 
the challenges that Tribes and Tribal 
organizations face in accessing ACF 
program funding and using program 
funding to support social and economic 
development activities in Native 
American communities. ACF offices 
such as the Administration for Native 
Americans, Office of Child Support 
Enforcement, Office of Community 
Services, Office of Family Assistance, 
Child Care Bureau, Children’s Bureau, 
Head Start Bureau, and the Family and 
Youth Services Bureau will be 
represented. 

Because of the limited time, ACF has 
collaborated with Master Key 
Consulting to plan and facilitate the 
session. Master Key Consulting will be 
responsible for coordinating the 
stakeholders who wish to participate in 
the Consultation Session and will work 
with a planning committee to develop a 
structured agenda, identifying key 
issues to be raised and spokespersons to 
present testimony on the issues.

Dated: August 6, 2004. 
Quanah Crossland Stamps, 
Commissioner, Administration for Native 
Americans.
[FR Doc. 04–18588 Filed 8–13–04; 8:45 am] 
BILLING CODE 4184–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2004N–0355]

Scientific Considerations Related to 
Developing Follow-On Protein 
Products

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice of public workshop.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing a 
public workshop on scientific and 
technical considerations related to the 

development of follow-on protein 
pharmaceutical products. The agency is 
planning to develop draft guidance on 
this topic during the coming year. The 
purpose of this workshop is to obtain 
input from interested persons on the 
topics outlined in this document related 
to developing and approving follow-on 
protein pharmaceutical products. The 
agency will consider presentations 
made at the workshop and comments 
submitted to the docket before and after 
the workshop when developing the draft 
guidance.
DATES: The public workshop will be 
held on Tuesday, September 14, 2004, 
from 8:30 a.m. to 5 p.m. and 
Wednesday, September 15, 2004 from 8 
a.m. to 12 noon. Submit requests to 
make a presentation by September 7, 
2004.

ADDRESSES: The public workshop will 
be held at the University of Maryland—
Shady Grove Conference Center, 9630 
Gudelsky Dr., Rockville, MD 20850.

Submit written comments on 
scientific topics related to follow-on 
protein products to the Division of 
Dockets Management (HFA–305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD 20852. 
Two copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number 
found in brackets in the heading of this 
document.
FOR FURTHER INFORMATION CONTACT:

To register to present: Marilyn 
Welschenbach, Center for Drug 
Evaluation and Research (HFD–
121), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20852, 301–443–
5089, FAX: 301–443–5245, e-mail: 
Marilyn.Welschenbach@fda.gov.

With regard to the scientific topics 
outlined in this notice: Keith 
Webber, Center for Drug Evaluation 
and Research, Food and Drug 
Administration (HFD–121), 5600 
Fishers Lane, Rockville, MD 20852, 
301–443–5089, FAX: 301–443–
5234, e-mail: 
Keith.Webber@fda.gov, or Chris 
Joneckis, Center for Biologics 
Evaluation and Research (HFM–1), 
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Food and Drug Administration, 
1401 Rockville Pike, Rockville, MD 
20892, 301–827–2000, e-mail: 
Christopher.Joneckis@fda.gov. 

SUPPLEMENTARY INFORMATION:

I. General Information

During the past several years, FDA 
has received numerous inquiries 
concerning how a sponsor may 
scientifically demonstrate that its 
protein pharmaceutical product is 
similar enough to a product that FDA 
has licensed under the Public Health 
Service (PHS) Act or approved under 
the Federal Food, Drug, and Cosmetic 
Act to obtain licensure or approval 
without conducting certain studies that 
would otherwise be necessary. This 
public workshop is not intended to 
address legal or regulatory issues. 
Because of the scientific complexity of 
protein pharmaceutical products, FDA 
intends to conduct an extensive public 
dialogue on the scientific issues relating 
to the development and approval of 
such products. For the purposes of this 
workshop, we use the term ‘‘follow-on 
protein product’’ to refer to a protein 
that is intended to be a similar version 
or copy of an already approved or 
licensed protein pharmaceutical 
product. Such proteins might be 
produced through biotechnology or 
derived from natural sources. (This 
public workshop is not intended to 
address ‘‘second-generation protein 
products’’ which we have tentatively 
defined as products that are similar to 
an already approved or licensed product 
but which have been deliberately 
modified to change one or more of the 
product’s characteristics (e.g., to provide 
more favorable pharmacokinetic 
parameters or to decrease 
immunogenicity)). This public 
workshop is concerned only with 
scientific issues relating to follow-on 
protein products.

On March 16, 2004, in its Critical Path 
report, available at http://www.fda.gov/
oc/initiatives/criticalpath, FDA 
announced an initiative to identify the 
problems and some potential solutions 
to ensure that breakthroughs in medical 
science can be translated to safe, 
effective, and available medical 
products. In the report, FDA 
underscored the importance of FDA 
collaboration with academic 
researchers, product developers, patient 
groups, and other stakeholders to make 
the critical path more predictable and 
less costly. Consistent with the Critical 
Path Initiative, FDA is seeking input 
from its broad stakeholder community 
as it begins the process of exploring the 

scientific framework for developing and 
approving follow-on protein products.

II. Information on the Public Workshop

A. Why Are We Holding This Public 
Workshop?

It is critical that the agency solicit the 
scientific and technological perspectives 
of manufacturers, academia, and other 
interested persons to determine the state 
of the science as it relates to protein 
characterization, production, and 
assessment of similarity. Such 
information will be critical to any 
guidance on follow-on protein products.

B. Where Will This Public Workshop Be 
Held?

University of Maryland—Shady Grove 
Conference Center, 9630 Gudelsky Dr., 
Bldg. II, rm. 1422, Rockville, MD 20850.

C. When Will This Public Workshop Be 
Held?

The public workshop will be held on 
September 14, 2004, from 8:30 a.m. to 
5 p.m. and September 15, 2004, from 8 
a.m. to 12 noon.

D. How Will the Public Workshop Be 
Organized?

The agency is seeking input on a 
series of scientific topics (see section III 
of this document) and is asking 
interested persons to make 
presentations on these and other 
pertinent scientific topics. A panel of 
agency experts will listen to the 
presentations organized by the 
categories listed in section III of this 
document, after which they may ask 
followup questions of the presenters.

E. How Can I Participate?
1. In Person

Persons who wish to make a 
presentation during the public 
workshop must file an electronic, 
written, or facsimile notice of 
participation with Marilyn 
Welschenbach by September 7, 2004 
(see FOR FURTHER INFORMATION CONTACT). 
The notice of participation shall contain 
the speaker’s following information:

• Name
• Title
• Business affiliation, if any
• Address
• Telephone number
• Fax number
• A brief summary of the presentation
• Designate topic categories A 

through F (see section III of this 
document) for the presentation

•Approximate amount of time 
requested for the presentation 
(presentations should be limited to 10 
minutes in duration).
We recommend that individuals and 
organizations with common interests 

consolidate or coordinate their 
presentations and request time for a 
joint presentation. After registration has 
closed, FDA will inform participants of 
the amount of time available for their 
presentations based on the final agenda 
and on which day they will be 
scheduled to present. Persons requiring 
a sign language interpreter or other 
special accommodations should notify 
Marilyn Welschenbach by September 1, 
2004.
2. In Writing

FDA has established a public docket 
for comments. Comments can be 
submitted until November 12, 2004. It is 
important that comments submitted to 
the docket be identified with the docket 
number found in brackets in the 
heading of this document. Submit 
written comments to the Division of 
Dockets Management (see ADDRESSES).

F. Is There a Registration Fee for This 
Public Workshop?

There is no registration fee for this 
public workshop.

G. What if I Have Scientific or Logistical 
Questions?

If you have any logistical questions 
about the public workshop, please 
contact Marilyn Welschenbach; 
scientific questions may be addressed to 
Keith Webber or Chris Joneckis. Contact 
information is listed under the FOR 
FURTHER INFORMATION CONTACT section of 
this document.

H. Can I Get a Transcript of This Public 
Workshop?

A transcript of the public workshop 
will be available from the Division of 
Dockets Management, approximately 15 
business days after the workshop at a 
cost of 10 cents per page. The transcript 
of the workshop will also be available 
for public examination at the Division of 
Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday.

III. Background Information
FDA seeks comment on the following 

topics and other scientific issues related 
to follow-on protein products:

A. Manufacturing Issues
1. What aspects of the manufacturing 

process determine the characteristics of 
a protein product whether produced 
through biotechnology or derived from 
natural sources?

2. What parts of the manufacturing 
process should the agency focus on 
when assessing similarity between 
products?

B. Characterization
1. What is the capability of current 

analytical technology to adequately 
characterize protein products?
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2. Are there new technologies that 
hold promise for helping to characterize 
proteins?

3. What factors, including quality 
attributes, impurity profiles, and 
changes in the manufacturing process, 
should be considered when assessing 
similarity of different protein products?

4. Is it possible to accurately predict 
safety and efficacy from analytical 
studies?

C. Immunogenicity

1. How, and to what extent, should 
immunogenicity be evaluated for a 
follow-on protein product?

2. Under what circumstances should 
comparative immunogenicity studies be 
conducted?

D. Preclinical and Clinical

1. When and how would it be 
appropriate to streamline or eliminate 
certain animal or human studies during 
development of a follow-on protein 
product?

E. Potency and Surrogates for Efficacy 
and Safety

1. What factors should be considered 
regarding bioactivity and potency assays 
used for comparing two products?

2. What is the role of in vitro and in 
vivo assays for use as surrogates in 
establishing safety and efficacy?

F. Terminology

1. Please comment on the 
appropriateness of this notice’s working 
definition of ‘‘follow-on protein’’ as a 
protein that is intended to be a similar 
version or copy of an already approved 
or licensed protein pharmaceutical 
product.

2. Please comment on this notice’s 
working definition of a ‘‘second-
generation protein product’’ as a 
product similar to an already approved 
or licensed product but which has been 
deliberately modified to change one or 
more of the product’s characteristics 
(e.g., to provide more favorable 
pharmacokinetic parameters or to 
decrease immunogenicity). 

Dated: August 10, 2004.

Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–18627 Filed 8–11–04; 11:15 am]

BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2004D–0361]

Guidance for Industry: Prior Notice of 
Imported Food Contingency Plan for 
System Outages; Availability

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a contingency plan that 
provides guidance on submitting prior 
notice of imported food during system 
outages affecting the applicable FDA 
and Customs and Border Protection 
(CBP) program systems. Section 307 of 
the Public Health Security and 
Bioterrorism Preparedness and 
Response Act of 2002 (the Bioterrorism 
Act) and its implementing regulations 
require prior notice to FDA of all food 
imported or offered for import into the 
United States.
DATES: This guidance is final upon the 
date of publication. However, you may 
submit written or electronic comments 
at any time.
ADDRESSES: Submit written requests for 
single copies of the guidance to the 
Division of Compliance Policy (HFC–
230), Office of Enforcement, Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857. Send one 
self-addressed adhesive label to assist 
that office in processing your request or 
include a fax number to which the 
guidance may be sent.

Submit written comments on the 
guidance to the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit 
electronic comments to http://
www.fda.gov/dockets/ecomments. See 
the SUPPLEMENTARY INFORMATION section 
for electronic access to the guidance 
document.

FOR FURTHER INFORMATION CONTACT: 
Domenic Veneziano, Office of 
Regulatory Affairs (HFC–100), Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 703–621–
7809.

SUPPLEMENTARY INFORMATION:

I. Background
In the Federal Register of October 10, 

2003 (68 FR 58974), FDA issued an 
interim final rule (IFR) to implement 
section 307 of the Bioterrorism Act. The 
prior notice IFR requires the submission 
to FDA of prior notice of food, including 

animal feed, that is imported or offered 
for import into the United States. The 
prior notice IFR provides that if a 
customs broker’s or self-filer’s system is 
not working or if the Automated Broker 
Interface of the Automated Commercial 
System is not working, prior notice 
must be submitted through the Prior 
Notice System Interface (PNSI); and that 
if PNSI or the Operational and 
Administrative System for Import 
Support is not operating, prior notice 
information must be submitted by e-
mail or by fax to FDA.

We stated in the prior notice IFR that 
FDA does not plan to exempt any 
specific categories of food articles from 
prior notice if system(s) are not working, 
and that FDA and CBP are working 
together to develop contingency plans 
for when the applicable FDA and CBP 
program systems are not working (68 FR 
58974 at 58997). FDA with concurrence 
from CBP is announcing the availability 
of a contingency plan that provides 
guidance on submitting prior notice of 
imported food during system outages 
affecting the applicable FDA and CBP 
program systems. The contingency plan 
identifies seven potential system 
downtime scenarios that could impact 
transmission, confirmation, and 
processing of prior notice submissions 
and explains recommended submission 
options for each of the identified 
scenarios. In any of the scenarios 
described in the contingency plan, 
where the alternate submission options 
include both e-mail and fax (telephonic 
facsimile) transmissions, e-mail 
transmission is strongly encouraged as 
the more efficient means.

FDA is issuing this document as a 
level 1 guidance consistent with FDA’s 
good guidance practices regulation 
(§10.115 (21 CFR 10.115)). The 
contingency plan is being implemented 
immediately without prior public 
comment, under §10.115(g)(2), because 
the agency has determined that prior 
public participation is not feasible or 
appropriate. Under section 307 of the 
Bioterrorism Act, the prior notice 
requirements were effective December 
12, 2003, and FDA and CBP’s systems 
for processing prior notice submissions 
are up and running, making it urgent 
that the agencies explain how 
submitters can fulfill the prior notice 
requirements in the event of system 
outages.

II. Comments
Interested persons may submit to the 

Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments on the guidance document. 
Submit two copies of written comments, 
except that individuals may submit one 
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1 In the original CPG issued in December 2003, 
the transition period was to end August 12, 2004; 
CBP and FDA informally referred to this time 
period as ‘‘Phase IV.’’ The two agencies now will 
refer to the time period of August 13, 2004, until 
November 1, 2004, as ‘‘Phase IV (revised)’’ and the 
time period on or after November 1, 2004, as ‘‘Phase 
V.’’

copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document. The guidance and received 
comments may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday.

III. Electronic Access

Persons with access to the Internet 
may obtain the document at http://
www.fda.gov/oc/bioterrorism/
bioact.html.

Dated: August 11, 2004.
John Marzilli,
Acting Associate Commissioner for 
Regulatory Affairs.
[FR Doc. 04–18741 Filed 8–12–04; 10:56 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2003D–0554]

Revised Compliance Policy Guide 
Regarding Prior Notice of Imported 
Food Under the Public Health Security 
and Bioterrorism Preparedness and 
Response Act of 2002; Revised Joint 
Food and Drug Administration-
Customs and Border Protection Plan 
for Increasing Integration and 
Assessing the Coordination of Prior 
Notice Timeframes; Availability

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a revised compliance 
policy guide (CPG) Sec. 110.310 entitled 
‘‘Prior Notice of Imported Food Under 
the Public Health Security and 
Bioterrorism Preparedness and 
Response Act of 2002.’’ The CPG 
provides written guidance to FDA’s and 
Customs and Border Protection’s (CBP’s) 
staff on enforcement of the Public 
Health Security and Bioterrorism 
Preparedness and Response Act of 2002 
(the Bioterrorism Act) and the agency’s 
implementing regulations, which 
require prior notice for all food 
imported or offered for import into the 
United States. This document also 
describes certain date changes to the 
Joint Food and Drug Administration-
Customs and Border Protection Plan for 
Increasing Integration and Assessing the 
Coordination of Prior Notice 
Timeframes (revised joint plan) that was 
announced in the Federal Register of 
April 14, 2004 (69 FR 19765).

DATES: The revised CPG and the revised 
joint plan are final upon the date of 
publication. However, you may submit 
written or electronic comments on the 
revised CPG at any time.
ADDRESSES: Submit written requests for 
single copies of the revised CPG to the 
Division of Compliance Policy (HFC–
230), Office of Enforcement, Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857. Send one 
self-addressed adhesive label to assist 
that office in processing your request or 
include a fax number to which the 
revised CPG may be sent. Submit 
written comments on the revised CPG to 
the Division of Dockets Management, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. Submit electronic comments 
to http://www.fda.gov/dockets/
ecomments.

Submit written requests for single 
copies of the revised joint plan to the 
Office of Regional Operations (HFC–
100), Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 
20857. Send one self-addressed 
adhesive label to assist that office in 
processing your request or include a fax 
number to which it may be sent.

See the SUPPLEMENTARY INFORMATION 
section for electronic access to the 
revised CPG and the revised joint plan.
FOR FURTHER INFORMATION CONTACT: 
Domenic Veneziano, Office of 
Regulatory Affairs (HFC–100), Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 703–621–
7809.

SUPPLEMENTARY INFORMATION:

I. Background

A. Revisions to the CPG

FDA is announcing the availability of 
revised CPG Sec. 110.310 entitled ‘‘Prior 
Notice of Imported Food Under the 
Public Health Security and Bioterrorism 
Preparedness and Response Act of 
2002.’’ This revised CPG is issued with 
CBP concurrence and explains to FDA 
and CBP staff the new FDA and CBP 
policies on enforcement of section 307 
of the Bioterrorism Act and its 
implementing regulations, which 
require prior notice to FDA of all food 
imported or offered for import into the 
United States (68 FR 58974, October 10, 
2003), (codified at 21 CFR 1.276 through 
1.285)). The original CPG was issued in 
December 2003 and was revised in June 
2004 to include additional guidance 
regarding food imported or offered for 
import for noncommercial purposes 
with a noncommercial shipper. Since 
the prior notice interim final rule (IFR) 
became effective in December 2003, 
FDA and CBP have been reviewing the 

data quality of prior notice submissions. 
This review has revealed practical 
implementation problems with certain 
data elements, such as registration 
number, bill of lading number, and 
ultimate consignee. In part, these 
problems result from a lack of 
standardization. The problems also 
arose due to the practical difficulties 
faced by submitters in obtaining 
required information in complex 
commercial settings. Therefore, the CPG 
is being revised concerning the 
following violations:

• The registration number submitted 
for the manufacturing facility is 
inaccurate or is invalid;

• The registration number for the 
shipper is not provided;

• The airway bill number or bill of 
lading number is not provided or is 
invalid; and

• The name and address of the 
ultimate consignee is inaccurate because 
it contains the name and address of the 
express consignment operator or 
consolidator instead of the ultimate 
consignee.

For the violations listed previously in 
this document, FDA and CBP should 
typically consider not taking any 
regulatory action until November 1, 
2004.1 If, however, the violation reflects 
a history of repeated conduct of a 
similar nature by a person who had 
been notified of such violations, then 
the action FDA and CBP staff typically 
should consider taking is assessment of 
CBP Civil Monetary Penalties.

Another change relates to food 
imported or offered for import for 
quality assurance, research or analysis 
purposes only, not for human or animal 
consumption and not for resale. If prior 
notice does not include a required 
manufacturing facility registration 
number, FDA and CBP should typically 
not take any regulatory action.

FDA is issuing this revised CPG as 
level 1 guidance consistent with FDA’s 
good guidance practices regulation 
(§ 10.115 (21 CFR 10.115)). The revised 
CPG Sec. 110.310 is being implemented 
immediately without prior public 
comment, under § 10.115(g)(2), because 
the agency has determined that prior 
public participation is not feasible or 
appropriate. This document revises 
policies that were due to take effect on 
August 13, 2004, so it is urgent that the 
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agencies explain their new enforcement 
policies before that date.

B. Revisions to the Joint FDA–CBP Plan 
for Increasing Integration and Assessing 
the Coordination of Prior Notice 
Timeframes

On April 14, 2004, FDA and CBP (we) 
announced the availability of a joint 
plan entitled ‘‘Joint FDA–CBP Plan for 
Increasing Integration and Assessing the 
Coordination of Prior Notice 
Timeframes.’’ The joint plan describes 
the process by which FDA and CBP 
intend to increase integration and 
examine whether we could amend the 
timeframe requirements in FDA’s prior 
notice IFR to have the same advanced 
notice timeframes for arrivals by land 
via road or rail or arrival via air that are 
currently in CBP’s advance electronic 
information rule (69 FR 19765). Due to 
the revisions in the CPG described 
previously that extend the transition 
period of the prior notice IFR to 
November 1, 2004, certain dates 
outlined in the joint FDA–CBP are 
revised as follows:

• We intend to implement the plan in 
November 2004.

• From November 1, 2004, to January 
3, 2005, we plan to assess existing 
procedures and staffing needed to 
receive, review, and respond to the prior 
notices submitted in accordance with 
the prior notice IFR (i.e., 2 hours before 
arrival by land by road; 4 hours before 
arrival by air or by land by rail; and 8 
hours before arrival by water).

• From January 4, 2005, to February 
3, 2005, we intend to identify what 
changes to work practices and staffing 
would be necessary to determine if FDA 
could continue to receive, review, and 
respond to all prior notice submissions 
with reduced timeframes (e.g., 1 hour or 
30 minutes before arrival by land by 
road; 2 hours before arrival by land by 
rail; and by ‘‘wheels up’’ for flights 
originating in North and Central 
America, South America (north of the 
Equator only), the Caribbean, and 
Bermuda; otherwise 4 hours before 
arrival by air).

• From February 4, 2005, to May 3, 
2005, we plan to implement necessary 
changes and make appropriate 
adjustments to ensure we could receive, 
review, and respond to all prior notice 
submissions with reduced timeframes.

• In June 2005, we intend to issue a 
prior notice final rule that responds to 
the comments we received on the prior 
notice IFR, including this revised joint 
plan, during the two open comment 
periods.

II. Comments
Interested persons may submit to the 

Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments on the revised CPG. Submit 
a single copy of electronic comments or 
two paper copies of any mailed 
comments, except that individuals may 
submit one paper copy. Comments are 
to be identified with the docket number 
found in brackets in the heading of this 
document. The revised CPG and 
received comments may be seen in the 
Division of Dockets Management 
between 9 a.m. and 4 p.m., Monday 
through Friday.

III. Electronic Access
An electronic version of the revised 

CPG is available on the Internet at http:/
/www.fda.gov/ora under ‘‘Compliance 
Reference.’’ An electronic version of the 
revised joint plan is available on the 
Internet at http://www.fda.gov/oc/
bioterrorism/bioact.html.

Dated: August 11, 2004.
John Marzilli,
Acting Associate Commissioner for 
Regulatory Affairs.
[FR Doc. 04–18742 Filed 8–12–04; 10:56 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing

AGENCY: National Institutes of Health, 
Public Health Service, DHHS.
ACTION: Notice.

SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing.
ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852–3804; telephone: (301) 
496–7057; fax: (301) 402–0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 

Multivariate Profiling of Complex 
Biological Regulatory Pathways 

Kevin Gardner et al. (NCI) 
U.S. Patent Application No. 10/822,140 

filed 12 Apr 2004 (DHHS Reference 
No. E–127–2003/0–US–02) 

Licensing Contact: Cristina 
Thalhammer-Reyero; (301) 435–4507; 
thalhamc@mail.nih.gov.
This invention is in the general area 

of methods for high-throughput 
profiling of transcriptional targets. More 
particularly, it can be described as 
systems and methods for generating and 
analyzing multi-factorial biological 
response profiles, using a 
transcriptional approach that profiles 
the activation of multiple 
transcriptional targets against 
combinatorial arrays of signal 
transducing agents and therapeutic 
drugs. Cellular behavior in response to 
changes in its environment is controlled 
through extracellular events that are 
biochemically ‘‘transduced’’ at the cell 
membrane, and through a series of 
molecular signaling pathways converge 
in the nucleus to influence the 
combination of transcription factor 
binding sites that control the activation 
of targeted genes. Most of those 
promoter or regulatory regions of gene 
loci have a modular structure that is 
bound by two or more different 
transcriptional factors in a highly 
cooperative fashion. Accordingly, it is 
the nature of the surrounding regulatory 
elements or ‘‘promoter context’’ that 
combine to determine how genes are 
transcriptionally regulated. Currently 
there are very few techniques that 
provide a clear picture of the level of 
signal integration that must occur at 
these transcriptional targets. 

The technology is further described in 
Targeting Combinatorial 
Transcriptional Complex Assembly at 
Specific Modules within the Interleukin-
2 Promoter by the Immunosuppressant 
SB203580 by James L. Smith, Irene 
Collins, G. V. R. Chandramouli, Wayne 
G. Butscher, Elena Zaitseva, Wendy J. 
Freebern, Cynthia M. Haggerty, Victoria 
Doseeva, and Kevin Gardner. J. Biol. 
Chem., Oct 2003; 278: 41034—41046). 

Resonant Structure for Spatial and 
Spectral-Spatial Imaging of Free 
Radical Spin Probes Using 
Radiofrequency Time Domain Electron 
Paramagnetic Resonance Spectroscopy 

Nallathamb Devasahayam et al. (NCI) 
U.S. Patent 6,573,720 issued 03 Jun 
2003 (DHHS Reference No. E–166–
1997/0–US–07); European, Japanese, 
Canadian and Australian rights are 
also pending 
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Licensing Contact: Michael Shmilovich; 
(301) 435–5019; 
shmilovm@mail.nih.gov.
Available for licensing and 

commercial development is a radio-
frequency coil design suitable for 
detecting time domain electron 
paramagnetic resonance responses from 
spin probes after pulsed excitation using 
radio-frequency irradiation (60–400 
MHz). The coil is configured in an array 
of numerous surface coils of appropriate 
diameters connected in a parallel 
configuration with appropriate spacing 
between individual surface coils to form 
a volume type resonator. The design can 
accommodate and irradiate objects of 
varying dimensions, such as living 
objects, containing free radical spin 
probes and induce an EPR signal which 
can also be recovered by the resonator. 
Such a resonator has the capability of 
facilitating the enhanced dissipation of 
noise to thermal noise levels associated 
with the input power from the radio-
frequency pulse, and recovering weak 
and rapidly decaying free induction 
decays. In addition, the lowering of the 
Q values by over-coupling, instead of 
resistively damping provides enhanced 
B1 fields thereby increasing the 
sensitivity of detection of the resonance 
signals after pulsed excitation.

Dated: August 2, 2004. 
Steven M. Ferguson, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health.
[FR Doc. 04–18621 Filed 8–13–04; 8:45 am] 
BILLING CODE 4140–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing

AGENCY: National Institutes of Health, 
Public Health Service, DHHS.
ACTION: Notice.

SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing.
ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 

to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852–3804; telephone: 301/
496–7057; fax: 301/402–0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 

Diagnostic Tool for Diagnosing Benign 
Versus Malignant Thyroid Lesions 

Steven Libutti et al. (NCI) 
U.S. Provisional Application No. 60/

560,900 filed 09 Apr 2004 (DHHS 
Reference No. E–124–2004/0–US–01) 

Licensing Contact: Mojdeh Bahar; 301/
435–2950; baharm@mail.nih.gov.
The present invention is directed to 

the use of genes differentially expressed 
in benign and malignant thyroid lesions 
for the diagnosis and staging of thyroid 
cancer. The invention allows for the 
analysis of RNA isolated from tissues 
using gene expression profiling. The 
invention has identified a group of 
genes which can be used as a diagnostic 
predictor model for differentiating 
benign versus malignant thyroid tissue 
using microarray or quantitative RT–
PCR. 

Pharmacodynamic Assay 

Eun Joo Chung and Jane Trepel (NCI) 
U.S. Provisional Application No. 60/

548,894 filed 27 Feb 2004 (DHHS 
Reference No. E–094–2004/0–US–01) 

Licensing Contact: Mojdeh Bahar; 301/
435–2950; baharm@mail.nih.gov.
This invention is a rapid, simple, 

sensitive flow cytometric assay for the 
pharmacodynamic analysis of histone 
deacetylase inhibitors in clinical 
development as novel anti-cancer 
agents. The assay can be performed on 
50 microliters of whole blood, the 
equivalent of a finger stick. The assay 
can quantify simultaneously the effects 
of multiple classes of drug and thus be 
used for pharmacodynamic analysis of 
HDAC inhibitors in combination 
therapy. 

Adduct Compounds of 
Pyrrolobenzodiazepinones, 
Compositions Comprising the Same and 
Methods Related Thereto 

Paul S. Liu (NCI), Gregory Turner, Babu 
R. Vishnuvajjala (NCI), David 
Thurston (EM), and Philip W. Howard 
(EM) 

U.S. Provisional Application No. 60/
513,751 filed 22 Oct 2003 (DHHS 
Reference No. E–007–2004/0–US–01) 

Licensing Contact: Brenda Hefti; 301/
435–4632; heftib@mail.nih.gov.
This invention is a small molecule 

that has potential as a cancer 

therapeutic, termed SJG–136. It is a 
dimeric synthetic analog of the 
pyrrolobenzodiazepine family of anti-
tumor antibiotics derived from various 
Streptomyces species. SJG–136 has 
shown significant cytotoxicity and 
antitumor activity in vitro and in vivo. 
The particular compositions disclosed 
in the present application represent new 
structures that were not claimed 
previously.

Dated: August 6, 2004. 
Steven M. Ferguson, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health.
[FR Doc. 04–18622 Filed 8–13–04; 8:45 am] 
BILLING CODE 4140–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of meetings of the 
National Diabetes and Digestive and 
Kidney Diseases Advisory Council. 

The meetings will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Diabetes and 
Digestive and Kidney Diseases Advisory 
Council. 

Date: September 22–23, 2004. 
Open: September 22, 2004, 8:30 a.m. to 12 

p.m. 
Agenda: To present the Director’s Report 

and other scientific presentations. 
Place: National Institutes of Health, 

Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Closed: September 23, 2004, 9:45 a.m. to 
10:15 a.m. 
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Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Open: September 23, 2004, 10:15 a.m. to 
adjournment. 

Agenda: Continuation of the Director’s 
Report and other scientific presentations. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Contact Person: Robert D. Hammond, PhD., 
Director for Extramural Activities, National 
Institute of Diabetes and Digestive and 
Kidney Diseases, National Institutes of 
Health, 6707 Democracy Blvd., Room 715, 
MSC 5452, Bethesda, MD 20892–5452, (301) 
594–8834, hammondr@extra.niddk.nih.gov.

Name of Committee: National Diabetes and 
Digestive and Kidney Diseases Advisory 
Council Diabetes, Endocrinology, and 
Metabolic Diseases Subcommittee. 

Date: September 22–23, 2004. 
Open: September 22, 2004, 1 p.m. to 3:15 

p.m. 
Agenda: To review the Division’s scientific 

and planning activities. 
Place: National Institutes of Health, 

Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Closed: September 22, 2004, 3:30 p.m. to 
5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive Conference 
Room 10, Bethesda, MD 20892. 

Open: September 23, 2004, 8 a.m. to 9:30 
a.m. 

Agenda: Continuation of the review of the 
Division’s scientific and planning activities. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892.

Contact Person: Robert D. Hammond, PhD., 
Director for Extramural Activities, National 
Institute of Diabetes and Digestive and 
Kidney Diseases, National Institutes of 
Health, 6707 Democracy Blvd., Room 715, 
MSC 5452, Bethesda, MD 20892–5452, (301) 
594–8834, hammondr@extra.niddk.nih.gov.

Name of Committee: National Diabetes and 
Digestive and Kidney Diseases Advisory 
Council Digestive Diseases and Nutrition 
Subcommittee. 

Date: September 22–23, 2004. 
Open: September 22, 2004, 1 p.m. to 3 p.m. 
Agenda: To review the Division’s scientific 

and planning activities. 
Place: National Institutes of Health, 

Building 31, 31 Center Drive, Conference 
Room 9A22, Bethesda, MD 20892. 

Closed: September 22, 2004, 3:15 p.m. to 
5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 9A22, Bethesda, MD 20892. 

Open: September 22, 2004, 8 a.m. to 9:30 
a.m. 

Agenda: Continuation of the review of the 
Division’s scientific and planning activities. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 9A22, Bethesda, MD 20892. 

Contact Person: Robert D. Hammond, PhD., 
Director for Extramural Activities, National 
Institute of Diabetes and Digestive and 
Kidney Diseases, National Institutes of 
Health, 6707 Democracy Blvd., Room 715, 
MSC 5452, Bethesda, MD 20892–5452, 301–
594–8834, hammondr@extra.niddk.nih.gov.

Name of Committee: National Diabetes and 
Digestive and Kidney Diseases Advisory 
Council, Kidney, Urologic, and Hematologic 
Diseases Subcommittee. 

Date: September 22–23, 2004. 
Open: September 22, 2004, 1 p.m. to 4:30 

p.m. 
Agenda: To review the Division’s scientific 

and planning activities. 
Place: National Institutes of Health, 

Building 31, 31 Center Drive, Conference 
Room 7, Bethesda, MD 20892. 

Closed: September 22, 2004, 4:30 p.m. to 
5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 7, Bethesda, MD 20892. 

Closed: September 22, 2004, 8 a.m. to 9:30 
a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 7, Bethesda, MD 20892. 

Contact Person: Robert D. Hammond, PhD., 
Director for Extramural Activities, National 
Institute of Diabetes and Digestive and 
Kidney Diseases, National Institutes of 
Health, 6707 Democracy Blvd., Room 715, 
MSC 5452, Bethesda, MD 20892–5452, (301) 
594–8834, hammondr@extra.niddk.nih.gov.

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number, and, when 
applicable, the business or professional 
affiliation of the interested person. 

In the interest of security, NIH has 
instituted stringent procedures for entrance 
into the building by non-government 
employees. Persons without a government 
I.D. will need to show a photo I.D. and sign-
in at the security desk upon entering the 
building. 

Information is also available on the 
Institute’s/Center’s home page: 
www.niddk.nih.gov/fund/divisions/DEA/
Council/coundesc.htm., where an agenda and 
any additional information for the meeting 
will be posted when available.

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS)

Dated: August 6, 2004. 
Anna P. Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 04–18623 Filed 8–13–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institute of Health 

National Institute on Drug Abuse; 
Notice of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Council on Drug 
Abuse. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Advisory 
Council on Drug Abuse. 

Date: September 21–22, 2004. 
Closed: September 21, 2004, 2 p.m. to 4 

p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852. 

Open: September 22, 2004 8:30 a.m. to 
11:30 a.m. 

Agenda: This portion of the meeting will 
be open to the public for announcements and 
reports of administrative, legislative and 
program developments in the drug abuse 
field. 

Place: National Institutes of Health, 
Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852. 

Contact Person: Teresa Levitin, PhD, 
Director, Office of Extramural Affairs, 
National Institute on Drug Abuse, NIH, 
DHHS, Room 220, MSC 8401, 6101 Executive 
Boulevard, Bethesda, MD 20892–8401. (301) 
443–2755. 

Any member of the public interested in 
presenting oral comments to the committee 
may notify the Contact Person listed on this 
notice at least 10 days in advance of the 
meeting. Interested individuals and 
representatives of organizations may submit 
a letter of intent, a brief description of the 
organization represented, and a short 
description of the oral presentation. Only one 
representative of an organization may be 
allowed to present oral comments and if 

VerDate jul<14>2003 15:22 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00034 Fmt 4703 Sfmt 4703 E:\FR\FM\16AUN1.SGM 16AUN1



50393Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Notices 

accepted by the committee, presentations 
may be limited to five minutes. Both printed 
and electronic copies are requested for the 
record. In addition, any interested person 
may file written comments with the 
committee by forwarding their statement to 
the Contact Person listed on this notice. The 
statement should include the name, address, 
telephone number and when applicable, the 
business or professional affiliation of the 
interested person. 

In the interest of security, NIH has 
instituted stringent procedures for entrance 
into the building by non-government 
employees. Persons without a government 
I.D. will need to show a photo I.D. and sign-
in at the security desk upon entering the 
building. 

Information is also available on the 
Institute’s/Center’s home page: http://
www.drugabuse.gov/NACDA/
NACDAHome.html, where an agenda and 
any additional information for the meeting 
will be posted when available.

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.277, Drug Abuse Scientist 
Development Award for Clinicians, Scientist 
Development Awards, and Research Scientist 
Awards; 93.278, Drug Abuse National 
Research Service Awards for Research 
Training; 93.279, Drug Abuse Research 
Programs, National Institutes of Health, HHS)

Dated: August 6, 2004. 
Anna P. Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 04–18624 Filed 8–13–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Dental & 
Craniofacial Research; Notice of 
Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The other and the 
discussions could disclose confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the other, 
the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel 04–65, Review of U24 
Reports. 

Date: August 26, 2004. 

Time: 1:30 p.m. to 3 p.m. 
Agenda: To review and evaluate review of 

U24 Reports. 
Place:: National Institutes of Health, 

Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone conference call). 

Contact Person: Sooyoun (Sonia) Kim, MS, 
Associate SRA, Scientific Review Branch, 
Division of Extramural Research, National 
Inst. of Dental & Craniofacial Research, 
National Institute of Health, Bethesda, MD 
20892. (301) 594–4872. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle.

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.121, Oral Diseases and 
Disorders Research, National Institutes of 
Health, HHS) 

Dated: August 6, 2004. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 04–18625 Filed 8–13–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel Biodefense and Emerging 
Infectious Diseases Research Opportunities. 

Date: September 3, 2004. 
Time: 12 p.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6130 

Executive Blvd., Room 3143, Bethesda, MD 
20892. (Telephone conference call.) 

Contact Person: Eleazar Cohen PhD, 
Scientific Review Administrator, Scientific 
Review Program, Division of Extramural 
Activities, NIAID/NIH/DHHS, Room 3129, 
6700 B Rockledge Drive, Bethesda, MD 
20892. (301) 435–3564, ec17w@nih.gov.

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS)

Dated: August 4, 2004. 
Anna P. Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 04–18626 Filed 8–13–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HOMELAND 
SECURITY 

Departmental Advisory Committee on 
Commercial Operations of Customs 
and Border Protection and Related 
Functions (COAC)

ACTION: Notice of committee renewal 
and request for applications for 
membership. 

SUMMARY: The Department of Homeland 
Security (DHS) and Department of the 
Treasury are providing this notice of the 
renewal of the charter for the 
Departmental Advisory Committee on 
Commercial Operations of Customs and 
Border Protection and Related 
Functions (COAC). This notice also 
requests qualified individuals interested 
in serving on this committee to apply 
for membership.
DATES: Applications for membership 
should reach the office on or before 
September 15, 2004. Applications 
should be submitted in sufficient time 
to be received by the close of business 
on the closing date.
ADDRESSES: You may request a copy of 
the COAC’s charter or file an 
application for COAC membership by 
writing to Ms. Monica Frazier, Office of 
the Assistant Secretary for Border and 
Transportation Security, Department of 
Homeland Security, Washington, DC 
20528 Attn: COAC 2004. Facsimile 
applications are acceptable, sent to 571–
227–1937—Attn: COAC 2004. Contact 
Ms. Frazier with any questions at 571–
227–3977.
FOR FURTHER INFORMATION CONTACT: Ms. 
Monica Frazier, Office of the Assistant 
Secretary for Border and Transportation 
Security, Department of Homeland 
Security, Washington, DC 20528, 
telephone 571–227–3977; facsimile 
571–227–1937.
SUPPLEMENTARY INFORMATION: The 
Secretary of the Department of 
Homeland Security and the Secretary of 
the Treasury have determined that the 
renewal of the Departmental Advisory 
Committee on Commercial Operations 
of Customs and Border Protection and 

VerDate jul<14>2003 15:22 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00035 Fmt 4703 Sfmt 4703 E:\FR\FM\16AUN1.SGM 16AUN1



50394 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Notices 

Related Functions (COAC) is necessary 
and in the public interest in connection 
with the duties of the respective 
Departments. This determination 
follows consultation with the 
Committee Management Secretariat, 
General Services Administration. 

Name of Committee: Departmental 
Advisory Committee on Commercial 
Operations of Customs and Border 
Protection and Related Functions 
(COAC). 

Purpose and Objective: The purpose 
of the Committee is to provide advice to 
the Secretary of the Treasury and the 
Secretary of Homeland Security on all 
matters involving the commercial 
operations of bureau of Customs and 
Border Protection (CBP) and related 
functions within DHS or Treasury and 
to submit an annual report to Congress 
describing its operations and setting 
forth any recommendations. The 
Committee provides a critical and 
unique forum for distinguished 
representatives of diverse industry 
sectors to present their views and advice 
directly to senior Treasury, DHS, and 
customs officials. This is done on a 
regular basis in an open and candid 
atmosphere. 

Duration: Continuing. 
Balanced Membership Plans: The 

members will be selected by the 
Secretary of the Treasury and the 
Secretary of Homeland Security jointly 
from representatives of the trade and 
transportation community that do 
business with CBP, or others who are 
directly affected by customs commercial 
operations and related functions. In 
addition, members shall represent major 
regions of the country, and, by statute, 
not more than ten members may be 
affiliated with the same political party. 

Background 
In the Omnibus Budget Reconciliation 

Act of 1987 (Pub. L. 100–203), Congress 
directed the Secretary of the Treasury to 
create an Advisory Committee on 
Commercial Operations of the Customs 
Service. The Committee is to consist of 
20 members drawn from industry 
sectors affected by Customs commercial 
operations with balanced political party 
affiliations. The Committee’s first two-
year charter was filed on October 17, 
1988, and the committee has been 
renewed seven times since then. 

With the creation of the Department 
of Homeland Security, the Secretary of 
the Treasury delegated a joint chair and 
Committee management role to the 
Secretary of Homeland Security (see 19 
CFR Part 0 Appx.). Under this 
delegation, and pursuant to sections 
412(a)(1) and 1512(d) of the Homeland 
Security Act of 2002 (Pub. L. 107–296), 

the Committee’s name is being changed 
to the Departmental Advisory 
Committee on Commercial Operations 
of Customs and Border Protection.

Due to the importance and usefulness 
of this Committee to both Departments, 
DHS and Treasury are revising the 
Committee’s charter to provide the 
Committee discretion to advise not only 
on the commercial operations of CBP, 
but also on the related functions of DHS 
and Treasury. 

It is expected that, during its ninth 
two-year term, the Committee will 
consider issues relating to enhanced 
border and cargo supply chain security. 
COAC will continue to provide advice 
and report such matters as on customs 
modernization and automation, 
informed compliance and compliance 
assessment, account-based processing, 
commercial enforcement and 
uniformity, international efforts to 
harmonize customs practices and 
procedures, strategic planning, northern 
border and southern border issues, and 
relationships with foreign customs 
authorities. 

Both DHS and Treasury have 
functions related to CBP commercial 
operations, such as Coast Guard 
operations involving vessels in 
international commerce, the 
Transportation Security 
Administration’s operations affecting 
international commerce and 
transportation security, and Treasury 
regulatory and policy functions related 
to the customs revenue functions. 
Accordingly, DHS and Treasury have 
determined to empower COAC to 
provide advice and report on not only 
CBP commercial operations as such, but 
also those other DHS or Treasury 
functions that are related to those 
operations to ensure both Departments 
and Congress have the perspective of 
the COAC on the range of critical issues 
relating to CBP’s commercial operations 
functions. 

Committee Membership 
Membership on the Committee is 

personal to the appointee and is 
concurrent with the two-year duration 
of the charter for the ninth term. Under 
the Charter, a member may not send an 
alternate to represent him or her at a 
Committee meeting. However, since 
Committee meetings are open to the 
public, another person from a member’s 
organization may attend and observe the 
proceedings in a nonparticipating 
capacity. Regular attendance is 
essential; the Charter provides that a 
member who is absent for two 
consecutive meetings or two meetings in 
a calendar year shall be recommended 
for replacement on the Committee. 

No person who is required to register 
under the Foreign Agents Registration 
Act as an agent or representative of a 
foreign principal may serve on this 
advisory committee. 

Members who are currently serving 
on the Committee are eligible to reapply 
for membership provided that they are 
not in their second consecutive term 
and that they have met attendance 
requirements. A new application letter 
(see addresses) is required, but it can 
incorporate by reference materials 
previously filed (please attach courtesy 
copies). 

Members will not be paid 
compensation by the Federal 
Government for their services with 
respect to the COAC, nor shall they be 
considered Federal Government 
employees for any purpose. No per 
diem, transportation, or other expenses 
are reimbursed by the Federal 
Government for the expenses they incur 
in attending Committee meetings at any 
location. 

Application for Advisory Committee 
Appointment 

There is no prescribed format for the 
application. Applicants may send a 
letter describing their interest and 
qualifications and enclose a resumé. 

Any interested person wishing to 
serve on the (COAC) must provide the 
following: 

• Statement of interest and reasons 
for application; 

• Complete professional biography or 
resumé; 

• Political affiliation, in order to 
ensure balanced representation. 
(Mandatory. If no party registration or 
allegiance exists, indicate 
‘‘independent’’ or ‘‘unaffiliated’’). 

DHS and Treasury are particularly 
interested in receiving applications from 
individuals with extensive experience 
in maritime cargo shipping. DHS and 
Treasury are also interesting in 
receiving applications from individuals 
with extensive small business or small 
business association experience in the 
commercial operations of customs and 
related functions. 

In addition, all applicants must state 
in their applications that they agree to 
submit to pre-appointment background 
and tax checks. (Mandatory). However, 
a national security clearance is not 
required for the position.
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Dated: August 11, 2004. 
C. Stewart Verdery, Jr., 
Assistant Secretary (Border and 
Transportation Security Policy and Planning), 
Department of Homeland Security. 
Timothy E. Skud, 
Deputy Assistant Secretary (Tax, Trade, and 
Tariff Policy), Department of the Treasury.
[FR Doc. 04–18715 Filed 8–11–04; 4:19 pm] 
BILLING CODE 4810–25–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard

DEPARTMENT OF TRANSPORTATION

Maritime Administration 

[USCG–2004–18474] 

Pearl Crossing LNG Terminal LLC 
Liquefied Natural Gas Deepwater Port 
License Application; Preparation of 
Environmental Impact Statement

AGENCY: Coast Guard, DHS; and 
Maritime Administration, DOT.
ACTION: Notice of intent; notice of public 
meeting; and request for public 
comments. 

SUMMARY: The U.S. Coast Guard and the 
Maritime Administration (‘‘MARAD’’) 
announce that the Coast Guard intends 
to prepare an environmental impact 
statement (‘‘EIS’’) as part of the 
environmental review of the license 
application for the proposed Pearl 
Crossing LNG Terminal deepwater port, 
to be located approximately 41 miles (66 
kilometers) southeast of Cameron, 
Louisiana, with its associated onshore 
and offshore components. Onshore 
components include pipelines, pipeline 
shore crossings, and a graving dock. 
Proposed locations for the graving dock 
are near Corpus Christi, Texas, and 
Freeport, Texas. Publication of this 
notice begins a public scoping process 
that will help determine the scope of 
issues to be addressed in the EIS and 
identify the significant environmental 
issues related to this license application. 
Finally, this notice solicits public 
involvement in the scoping process, and 
announces public meetings and a public 
comment period to facilitate that 
involvement.

DATES: The public meetings will be held 
August 30 and 31, and September 1 and 
2, 2004, from 3 p.m. to 7 p.m. in Lake 
Charles, Louisiana; Orange, Texas; Lake 
Jackson, Texas; and Port Aransas, Texas, 
respectively. Each meeting will consist 
of an informational open house, from 3 
p.m. to 4:30 p.m., and a public scoping 

meeting, from 5 p.m. to 7 p.m. All 
meeting spaces will be wheelchair-
accessible. Comments and related 
material must reach the docket on or 
before September 15, 2004.
ADDRESSES: The Lake Charles 
informational open house and public 
meeting will be held at: Lake Charles 
Civic Center, Contraband Room, 900 
Lakeshore Drive, Lake Charles, 
Louisiana 70602; (337) 491–1256.

The Orange, Texas informational 
open house and public meeting will be 
held at: Thomen Community Center, 
1413 North 20th Street, Orange, Texas 
77630; (409) 883–1017. 

The Lake Jackson, Texas 
informational open house and public 
meeting will be held at: Brazosport 
College, Room K–101, 500 College 
Drive, Lake Jackson, Texas 77566; (979) 
230–3000. 

The Port Aransas, Texas 
informational open house and public 
meeting will be held at: City of Port 
Aransas Civic Center, 710 W. Avenue A, 
Port Aransas, Texas 78373; (361) 749–
4111. 

You need not attend the meetings in 
order to comment. You may also submit 
comments identified by docket number 
USCG–2004–18474 to the Docket 
Management Facility at the U.S. 
Department of Transportation. To avoid 
duplication, please use only one of the 
following methods: 

(1) Electronically through the Web 
site for the Docket Management System, 
at http://dms.dot.gov. 

(2) By mail to the Docket Management 
Facility, U.S. Department of 
Transportation, Room PL–401, 400 
Seventh Street, SW., Washington, DC 
20590–0001. 

(3) By fax to the Docket Management 
Facility at (202) 493–2251. 

(4) By delivery to Room PL–401 on 
the Plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, from 9 a.m. to 5 p.m., Monday 
through Friday, except Federal holidays. 
The telephone number is (202) 366–
9329. 

(5) By the Federal eRulemaking Portal 
at http://www.regulations.gov/. 

The Docket Management Facility 
maintains the public docket for this 
notice. Comments and material received 
from the public will become part of this 
docket and will be available for 
inspection or copying in Room PL–401 
on the Plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, from 9 a.m. to 5 p.m. Monday 
through Friday, except Federal holidays. 
This docket may also be found on the 
Internet at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: If 
you have questions on the application, 

this notice, or the meetings, or if you 
want to be notified when the draft and 
final environmental impact statements 
become available, contact Lieutenant 
Ken Kusano, U.S. Coast Guard, at (202) 
267–1184 or e-mail at 
Kkusano@comdt.uscg.mil. If you have 
questions regarding the National 
Environmental Policy Act (‘‘NEPA’’) 
process, contact Joan Lang, at (202) 267–
2498 or e-mail at Jlang@comdt.uscg.mil. 
If you have questions on viewing or 
submitting material to the docket, call 
Andrea M. Jenkins, Program Manager, 
Docket Operations, telephone (202) 
366–0271.
SUPPLEMENTARY INFORMATION: 

Scoping Meetings and Request for 
Comments 

We seek public review of and 
comment on this license application, 
particularly with respect to the 
environmental review discussed in this 
notice. Public input on environmental 
concerns related to the application, 
suggested sources of relevant data, and 
suggested methods for environmental 
analysis are especially welcome. 

The Coast Guard will hold 
informational open houses and scoping 
meetings for interested members of the 
public, as described under DATES and 
ADDRESSES. Meeting facilities are 
wheelchair accessible. If you need other 
special assistance in order to participate 
in these sessions (for example, sign 
language interpretation), please contact 
the person named in FOR FURTHER 
INFORMATION CONTACT, and we will try to 
make reasonable accommodation for 
your needs. We ask that you make such 
requests at least three (3) business days 
before the scheduled meeting. Include a 
contact person’s name and telephone 
number, your specific need, and (for 
persons with hearing impairments) a 
TDD number. 

If you submit comments or related 
material to the docket (see DATES and 
ADDRESSES), please make your comment 
as specific as possible and give us the 
reasons for each comment. If you mail 
or hand-deliver printed documents, 
please submit them unbound and in a 
format suitable for copying and 
electronic filing, no larger than 81⁄2 by 
11 inches. If you submit comments or 
material by mail and want confirmation 
that it has reached the facility, please 
enclose a stamped, self-addressed 
postcard or envelope. We will consider 
all comments and material received 
during the comment period. All 
comments received will be posted, 
without change, to http://dms.dot.gov/ 
and will include any personal 
information you have provided. 
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Anyone can search the electronic 
form of all comments received into any 
of the Department of Transportation 
(‘‘DOT’’) dockets by the name of the 
individual submitting the comment (or 
signing the comment, if submitted on 
behalf of an association, business, labor 
union, etc.). You may review the 
Department of Transportation’s Privacy 
Act Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477), or you may visit http://
dms.dot.gov/. 

Environmental Review
Deepwater ports for the 

transportation, storage, or further 
handling of oil, liquefied natural gas 
(‘‘LNG’’) or natural gas must be licensed 
in accordance with the Deepwater Port 
Act of 1974, as amended, 33 United 
States Code (U.S.C.) 1501 et seq. (‘‘the 
Act’’). The Coast Guard and MARAD 
jointly process applications for 
deepwater port licenses. A notice of 
application for the Pearl Crossing LNG 
Terminal liquefied natural gas 
deepwater port was published in the 
Federal Register on July 21, 2004 (69 FR 
43618). That notice contains a fuller 
description of the proposed deepwater 
port. The application, including 
environmental documentation provided 
by the applicant, is available in the 
public docket. The approximately 64-
mile (103 kilometers) onshore portion of 
this pipeline beyond the mean high 
water line falls under the jurisdiction of 
the Federal Energy Regulatory 
Commission (‘‘FERC’’) and must receive 
a separate authorization from FERC. As 
required by their regulations, FERC will 
also maintain a docket. Comments sent 
to the FERC docket will be incorporated 
into the DOT docket and EIS to ensure 
consistency with the NEPA process. 
Additional information about the 
onshore segment of the project is 
available on the FERC Internet Web site 
(http://www.ferc.gov) using the eLibrary 
link. Click on the eLibrary link, click on 
‘‘General Search’’ and enter the docket 
number excluding the last three digits in 
the Docket Number field (e.g., CP04–
374–000, CP04–375–000 and CP04–
376–000). Be sure you have selected an 
appropriate date range. For assistance 
with eLibrary, the eLibrary helpline can 
be reached at 1–866–208–3676, TTY 
(202) 502–8659, or email FERC Online 
Support at 
FERCOnlineSupport@ferc.gov. 

As required by their regulations the 
U.S. Army Corps of Engineers (‘‘ACOE’’) 
will maintain a permit file. Comments 
sent to the ACOE will be incorporated 
into the DOT docket and the EIS to 
ensure consistency with the NEPA 
process. 

In addition to analyzing the locations 
for the siting of the Port, this EIS will 
also analyze six potential locations for 
the construction of the coastal graving 
dock site to build the gravity-based, 
deepwater port structure. The site 
locations are: Freeport Site, Freeport, 
Texas; Kiewit Site, Ingleside, Texas; 
Welder Site, Ingleside, Texas; 
McDermott Site, Harbor Island, Texas; 
Zachary Site, Harbor Island, Texas; and 
Campamento Fabrication Facility Site, 
Algeciras, Spain. The graving dock site 
will be at least 75 acres (30 hectares) in 
size. The Campamento Fabrication 
Facility Site is a previously developed 
site. For construction of any of the other 
proposed graving docks, the applicant 
proposes to excavate a basin large 
enough to accommodate the 590 feet 
(180 meters) long by 295 feet (90 meters) 
wide deepwater port structure and 
construct offices, utilities, roads, a 
concrete batch plant, and other 
fabrication infrastructure.

The Act establishes a licensing 
process for proposed deepwater ports, 
and that process includes review of the 
proposed port’s natural and human 
environmental impacts. Consistent with 
the Act, this environmental review must 
comply with the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4332, and with the following 
authorities: Coast Guard regulations in 
33 Code of Federation Regulations 
(‘‘CFR’’) part 148, Council on 
Environmental Quality regulations in 40 
CFR parts 1500–1508, DOT Order 
5610.1C (Procedures for Considering 
Environmental Impacts), and Coast 
Guard Commandant’s Instruction 
(‘‘COMDTINST’’) M16475.1D. 
Environmental review includes public 
involvement, and consultation with 
States deemed adjacent to the proposed 
port (in this case, Louisiana). The Coast 
Guard is the lead agency for 
determining the required scope of 
environmental review, and in this case 
the Coast Guard has determined that an 
EIS must be prepared. The EIS is a Coast 
Guard document with several agencies, 
including the ACOE and FERC, acting as 
cooperating agencies in the NEPA 
process as described by 40 CFR 1501.6. 
The Coast Guard is the lead Federal 
agency in the preparation of the EIS for 
the LNG terminal, graving dock facility, 
and the offshore pipeline. The joint 
document will satisfy the requirements 
of the Act. The ACOE will assist in the 
preparation of the EIS for permits 
pursuant to Section 10 of the River and 
Harbor Act of 1899 (33 U.S.C. 403) and 
Section 404 of the Clean Water Act (33 
U.S.C. 1344). FERC will assist in the 
preparation of the EIS for approximately 

0.5 mile of offshore pipelines and the 
approximately 64-mile-long (103 
kilometers) onshore pipeline. Even 
though an affiliate of Pearl Crossing 
LNG Terminal LLC must separately 
apply for and receive an authorization 
from FERC for the onshore pipeline, and 
from the ACOE for appropriate Section 
10 and 404 permits, this EIS will assess 
the environmental impacts of both the 
onshore and offshore portions of the 
project. We have consulted with FERC 
and understand that the affiliate applied 
to FERC for onshore pipeline 
authorization under Docket Number 
CP04–374–000, CP04–375–000 and 
CP04–376–000. Therefore, we are 
publishing the notice of intent described 
in 40 CFR 1508.22, to announce our 
intention to prepare and consider an 
EIS, and to describe our proposed action 
and possible alternatives, describe the 
scoping process required by 40 CFR 
1501.7, and provide contact 
information. All comments related to 
this project, including the onshore 
pipeline and ACOE permits, may be 
submitted in accordance with the 
guidance under ADDRESSES. Contact 
information is provided above, under 
FOR FURTHER INFORMATION CONTACT. 

The proposed action requiring 
environmental review is the Federal 
licensing of the Pearl Crossing LNG 
Terminal LLC deepwater port 
application. The alternatives to 
licensing approval are licensing with 
conditions (including conditions 
designed to mitigate environmental 
impact), and denying the application, 
which for purposes of environmental 
review is the ‘‘no-action’’ alternative. 

Public scoping is an early and open 
process for determining the scope of 
issues to be addressed in an EIS and for 
identifying the significant issues related 
to a proposed action. The scoping 
process begins with publication of this 
notice, extends through the public 
comment period (see DATES), and ends 
when the Coast Guard completes the 
following actions: 

• Invites the participation of Federal, 
State, and Local agencies, any affected 
Indian tribe, the applicant and other 
interested persons; 

• Determines the actions, alternatives 
and impacts described in 40 CFR 
1508.25; 

• Identifies and eliminates from 
detailed study those issues that are not 
significant or that have been covered 
elsewhere; 

• Allocates responsibility for 
preparing EIS components; 

• Indicates any related environmental 
assessments or environmental impact 
statements that are not part of the EIS;
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• Identifies other relevant 
environmental review and consultation 
requirements; 

• Indicates the relationship between 
timing of the environmental review and 
other aspects of the application process; 
and, 

•* At its discretion, exercises options 
provided in 40 CFR 1501.7 (b). 

Once the scoping process is complete, 
the Coast Guard will prepare a draft EIS, 
and we will publish a Federal Register 
notice announcing its public 
availability. If you want to be mailed or 
emailed the draft EIS notice of 
availability, please contact the person 
named in FOR FURTHER INFORMATION 
CONTACT. We will provide the public 
with an opportunity to review and 
comment on the draft EIS. After the 
Coast Guard considers those comments, 
we will prepare the final EIS and 
similarly announce its availability and 
solicit public review and comment.

Dated: August 9, 2004. 
Howard L. Hime, 
Acting Director of Standards, Marine Safety, 
Security, and Environmental Protection, U.S. 
Coast Guard. 
H. Keith Lesnick, 
Senior Transportation Specialist, Deepwater 
Ports Program Manager, U.S. Maritime 
Administration.
[FR Doc. 04–18590 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–15–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1535–DR] 

Kansas; Amendment No. 1 to Notice of 
a Major Disaster Declaration

AGENCY: Federal Emergency 
Management Agency, Emergency 
Preparedness and Response Directorate, 
Department of Homeland Security.
ACTION: Notice.

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Kansas (FEMA–1535–DR), dated 
August 3, 2004, and related 
determinations.

EFFECTIVE DATE: August 9, 2004.
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646–2705.
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Kansas is hereby amended to 
include the following areas among those 
areas determined to have been adversely 

affected by the catastrophe declared a 
major disaster by the President in his 
declaration of August 3, 2004:

Butler, Cherokee, Ellis, Graham, Jewell, 
Labette, Lyon, Mitchell, Osborne, Phillips, 
Rush, Russell, Smith, and Trego Counties for 
Public Assistance.
(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individual and 
Household Housing; 97.049, Individual and 
Household Disaster Housing Operations; 
97.050 Individual and Household Program-
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program.)

Michael D. Brown, 
Under Secretary, Emergency Preparedness 
and Response, Department of Homeland 
Security.
[FR Doc. 04–18682 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–10–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1537–DR] 

Kentucky; Major Disaster and Related 
Determinations

AGENCY: Federal Emergency 
Management Agency, Emergency 
Preparedness and Response Directorate, 
Department of Homeland Security.
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the Commonwealth of 
Kentucky (FEMA–1537–DR), dated 
August 6, 2004, and related 
determinations.

EFFECTIVE DATE: August 6, 2004.
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646–2705.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
August 6, 2004, the President declared 
a major disaster under the authority of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5121–5206 (the Stafford Act), as 
follows:

I have determined that the damage in 
certain areas of the Commonwealth of 
Kentucky, resulting from severe storms and 
flooding on July 13–15, 2004, is of sufficient 

severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5121–5206 (the 
Stafford Act). I, therefore, declare that such 
a major disaster exists in the Commonwealth 
of Kentucky. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Public 
Assistance in the designated areas, Hazard 
Mitigation throughout the Commonwealth, 
and any other forms of assistance under the 
Stafford Act you may deem appropriate. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act for 
Public Assistance and Hazard Mitigation will 
be limited to 75 percent of the total eligible 
costs. If Other Needs Assistance under 
section 408 of the Stafford Act is later 
requested and warranted, Federal funding 
under that program will also be limited to 75 
percent of the total eligible costs. 

Further, you are authorized to make 
changes to this declaration to the extent 
allowable under the Stafford Act.

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Under Secretary for Emergency 
Preparedness and Response, Department 
of Homeland Security, under Executive 
Order 12148, as amended, Jesse F. 
Munoz, of FEMA is appointed to act as 
the Federal Coordinating Officer for this 
declared disaster.

I do hereby determine the following areas 
of the Commonwealth of Kentucky to have 
been affected adversely by this declared 
major disaster: 

Adair, Allen, Barren, Breckinridge, Butler, 
Clinton, Cumberland, Daviess, Edmonson, 
Grayson, Green, Hancock, Hardin, Hart, 
Larue, Meade, Metcalfe, Monroe, Nelson, 
Ohio, Russell, Spencer, Taylor, Warren, 
Washington, and Wayne Counties for Public 
Assistance. 

All counties within the Commonwealth of 
Kentucky are eligible to apply for assistance 
under the Hazard Mitigation Grant Program.

(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individual and 
Household Housing; 97.049, Individual and 
Household Disaster Housing Operations; 
97.050 Individual and Household Program-
Other Needs, 97.036, Public Assistance 
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Grants; 97.039, Hazard Mitigation Grant 
Program) 
Michael D. Brown, 
Under Secretary, Emergency Preparedness 
and Response, Department of Homeland 
Security.
[FR Doc. 04–18684 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–10–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1538–DR] 

Pennsylvania; Major Disaster and 
Related Determinations

AGENCY: Federal Emergency 
Management Agency, Emergency 
Preparedness and Response Directorate, 
Department of Homeland Security.
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the Commonwealth of 
Pennsylvania (FEMA–1538–DR), dated 
August 6, 2004, and related 
determinations.

EFFECTIVE DATE: August 6, 2004.
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646–2705.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
August 6, 2004, the President declared 
a major disaster under the authority of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5121–5206 (the Stafford Act), as 
follows:

I have determined that the damage in 
certain areas of the Commonwealth of 
Pennsylvania, resulting from severe storms 
and flooding beginning on August 1, 2004, 
and continuing, is of sufficient severity and 
magnitude to warrant a major disaster 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act, 42 U.S.C. §§ 5121–5206 (the Stafford 
Act). I, therefore, declare that such a major 
disaster exists in the Commonwealth of 
Pennsylvania. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance and Hazard Mitigation in the 
designated areas, and any other forms of 
assistance under the Stafford Act you may 
deem appropriate. Consistent with the 
requirement that Federal assistance be 
supplemental, any Federal funds provided 
under the Stafford Act for Hazard Mitigation 

and the Other Needs Assistance under 
section 408 of the Stafford Act will be limited 
to 75 percent of the total eligible costs. If 
Public Assistance is later requested and 
warranted, Federal funds provided under 
that program will also be limited to 75 
percent of the total eligible costs. 

Further, you are authorized to make 
changes to this declaration to the extent 
allowable under the Stafford Act.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration. 

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Under Secretary for Emergency 
Preparedness and Response, Department 
of Homeland Security, under Executive 
Order 12148, as amended, Thomas 
Davies, of FEMA is appointed to act as 
the Federal Coordinating Officer for this 
declared disaster. 

I do hereby determine the following 
areas of the Commonwealth of 
Pennsylvania to have been affected 
adversely by this declared major 
disaster:

Delaware, Montgomery, and Philadelphia 
Counties for Individual Assistance. 

Delaware, Montgomery, and Philadelphia 
Counties in the Commonwealth of 
Pennsylvania are eligible to apply for 
assistance under the Hazard Mitigation Grant 
Program.

(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individual and 
Household Housing; 97.049, Individual and 
Household Disaster Housing Operations; 
97.050 Individual and Household Program-
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program)

Michael D. Brown, 
Under Secretary, Emergency Preparedness 
and Response, Department of Homeland 
Security.
[FR Doc. 04–18685 Filed 8–13–04; 8:45 am] 

BILLING CODE 9110–10–P

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[FEMA–1536–DR] 

West Virginia; Major Disaster and 
Related Determinations

AGENCY: Federal Emergency 
Management Agency, Emergency 
Preparedness and Response Directorate, 
Department of Homeland Security.
ACTION: Notice.

SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the State of West Virginia 
(FEMA–1536-DR), dated August 6, 2004, 
and related determinations.
EFFECTIVE DATE: August 6, 2004.
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646–2705.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
August 6, 2004, the President declared 
a major disaster under the authority of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5121–5206 (the Stafford Act), as 
follows:

I have determined that the damage in 
certain areas of the State of West Virginia, 
resulting from severe storms, flooding, and 
landslides beginning on July 22, 2004, and 
continuing, is of sufficient severity and 
magnitude to warrant a major disaster 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act, 42 U.S.C. 5121–5206 (the Stafford Act). 
I, therefore, declare that such a major disaster 
exists in the State of West Virginia. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance in the designated areas, Hazard 
Mitigation throughout the State, and any 
other forms of assistance under the Stafford 
Act you may deem appropriate. Consistent 
with the requirement that Federal assistance 
be supplemental, any Federal funds provided 
under the Stafford Act for Hazard Mitigation 
and the Other Needs Assistance under 
section 408 of the Stafford Act will be limited 
to 75 percent of the total eligible costs. If 
Public Assistance is later requested and 
warranted, Federal funds provided under 
that program will also be limited to 75 
percent of the total eligible costs. 

Further, you are authorized to make 
changes to this declaration to the extent 
allowable under the Stafford Act.

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
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Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration. 

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Under Secretary for Emergency 
Preparedness and Response, Department 
of Homeland Security, under Executive 
Order 12148, as amended, Louis Botta, 
of FEMA is appointed to act as the 
Federal Coordinating Officer for this 
declared disaster. 

I do hereby determine the following 
areas of the State of West Virginia to 
have been affected adversely by this 
declared major disaster:

Fayette, Lincoln, and Logan Counties for 
Individual Assistance. 

All counties within the State of West 
Virginia are eligible to apply for assistance 
under the Hazard Mitigation Grant Program.
(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individual and 
Household Housing; 97.049, Individual and 
Household Disaster Housing Operations; 
97.050 Individual and Household Program-
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program.)

Michael D. Brown, 
Under Secretary, Emergency Preparedness 
and Response, Department of Homeland 
Security.
[FR Doc. 04–18683 Filed 8–13–04; 8:45 am] 
BILLING CODE 9110–10–P

DEPARTMENT OF THE INTERIOR

Geological Survey 

Request for Public Comments on 
Extension of Existing Information 
Collection Submitted to OMB for 
Review Under the Paperwork 
Reduction Act 

A proposal extending information 
collection described below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information may 
be obtained by contacting the Bureau’s 
clearance officer at the phone number 
listed below. OMB has up to 60 days to 
approve or disapprove the information 
collection but may respond after 30 
days; therefore, public comments 
should be submitted to OMB within 30 

days in order to assure their maximum 
consideration. Address your comments 
and suggestions on the proposal by fax 
(202) 395–6566 or E-mail 
(oira_docket@omb.eop.gov) to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Attention: Desk Officer for the Interior 
Department. Send copies of your 
comments to the USGS Clearance 
Officer, U.S. Geological Survey, 807 
National Center, 12201 Sunrise Valley 
Drive, Reston, Virginia, 20192, or E-mail 
jcordyac@usgs.gov. 

As required by OMB regulations at 5 
CFR 1320.8(d)(1), the USGS solicits 
specific public comments as to: 

1. Whether the collection of 
information is necessary for the proper 
performance of the functions on the 
bureaus, including whether the 
information will have practical utility; 

2. The accuracy of the bureau’s 
estimate of the burden of the collection 
of information, including the validity of 
the methodology and assumptions used; 

3. The quality, utility, and clarity of 
the information to be collected; and 

4. How to minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other forms of 
information technology. 

Title: North American Reporting 
Center for Amphibian Malformations. 

OMB Approval No.: 1028–0056. 
Summary: The collection of 

information referred herein applies to a 
World Wide Web site that permits 
individuals who observed malformed 
amphibians or who inspect substantial 
numbers of normal or malformed 
amphibians to report those observations 
and related information. The Web site is 
termed the North American Reporting 
Center for Amphibian Malformations. 
Information is used by scientists and 
federal, state, and local agencies to 
identify areas where malformed 
amphibians occur and the rates of 
occurrence. 

Estimated Completion Time: 20 
minutes. 

Estimated Annual Number of 
Respondents; 450. 

Frequency: Once. 
Estimated Annual Burden Hours: 150 

hours. 
Affected Public: Primarily U.S. and 

Canadian residents.
FOR FURTHER INFORMATION CONTACT: To 
obtain copies of the survey, contact the 
Bureau clearance officer, U.S. 
Geological Survey, 807 National Center, 
12201 Sunrise Valley Drive, Reston, 
Virginia, 20192, telephone (703) 648–
7313, or go to the Web site http://
frogweb.nbii.gov/narcam/.

Dated: July 7, 2004. 
Susan D. Haseltine, 
Associate Director for Biology.
[FR Doc. 04–18589 Filed 8–13–04; 8:45 am] 
BILLING CODE 4310–Y7–M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 

[MT–060–01–1020–PG] 

Notice of Public Meeting; Central 
Montana Resource Advisory Council

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of Public Meeting.

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act and the Federal Advisory 
Committee Act of 1972, the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Central 
Montana Resource Advisory Council 
(RAC) will meet as indicated below.
DATES: The meeting will be held 
September 8 & 9, 2004, at the BLM’s 
Lewistown Field Office on Airport Road 
in Lewistown, Montana. The September 
8 meeting will begin at 1 p.m. with a 60-
minute public comment period. The 
meeting is scheduled to adjourn at 
approximately 6 p.m. The September 9 
meeting will begin at 8 a.m. with a 30-
minute public comment period. This 
meeting will adjourn at approximately 3 
p.m.
SUPPLEMENTARY INFORMATION: This 15-
member council advises the Secretary of 
the Interior on a variety of management 
issues associated with public land 
management in Montana. At this 
meeting the council will discuss: Field 
Manager updates; Visual Resource 
Management Classes; Recreation 
Statistics for the Upper Missouri 
National Wild and Scenic River; Upper 
Missouri River Breaks National 
Monument Planning; Special Recreation 
Permits Within the Monument; The 
Lewis & Clark Bicentennial; The 
Blackleaf Environmental Impact 
Statement; and Criteria/Philosophy for 
Road Management. 

All meetings are open to the public. 
The public may present written 
comments to the RAC. Each formal RAC 
meeting will also have time allocated for 
hearing public comments. Depending on 
the number of persons wishing to 
comment and time available, the timer 
for individual oral comments may be 
limited.

FOR FURTHER INFORMATION CONTACT: 
Chuck Otto, Acting Lewistown Field 
Manager, Lewistown Field Office, 
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Airport Road, Lewistown, MT 59457, 
406/538–7461.

Dated: August 10, 2004. 
Chuck Otto, 
Acting Lewistown Field Manager.
[FR Doc. 04–18628 Filed 8–13–04; 8:45 am] 
BILLING CODE 4310–$$–P

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation 

California Bay-Delta Public Advisory 
Committee Public Meeting

AGENCY: Bureau of Reclamation, 
Interior.
ACTION: Notice of meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, the 
California Bay-Delta Public Advisory 
Committee will meet on September 8 
and 9, 2004. The agenda for the meeting 
will include administrative actions 
carried over from the July meeting, a 
report from the Independent Science 
Board and the Lead Scientist, a 
discussion of the Delta Improvements 
Package, a possible recommendation on 
the Finance Options Report, 
consideration of Proposal Solicitation 
Packages for State agency grants, and a 
discussion of the overall balance and 
integration of the CALFED Bay-Delta 
Program with State and Federal agency 
representatives.
DATES: The meeting will be held on 
Wednesday, September 8, 2004, from 12 
p.m. to 4 p.m., and on Thursday, 
September 9, 2004, from 9 a.m. to 4 p.m. 
If reasonable accommodation is needed 
due to a disability, please contact 
Pauline Nevins at (916) 445–5511 or 
TDD (800) 735–2929 at least 1 week 
prior to the meeting.
ADDRESSES: The meeting will be held at 
the California Bay-Delta Authority 
offices at 650 Capitol Mall, 5th Floor, 
Bay-Delta Room, Sacramento, 
California.

FOR FURTHER INFORMATION CONTACT: 
Heidi Rooks, California Bay-Delta 
Authority, at (916) 445–5511, or Diane 
Buzzard, U.S. Bureau of Reclamation, at 
(916) 978–5022.
SUPPLEMENTARY INFORMATION: The 
Committee was established to provide 
recommendations to the Secretary of the 
Interior, other participating Federal 
agencies, the Governor of the State of 
California, and the California Bay-Delta 
Authority on implementation of the 
CALFED Bay-Delta Program. The 
Committee makes recommendations on 
annual priorities, integration of the 
eleven Program elements, and overall 

balancing of the four Program objectives 
of ecosystem restoration, water quality, 
levee system integrity, and water supply 
reliability. The Program is a consortium 
of State and Federal agencies with the 
mission to develop and implement a 
long-term comprehensive plan that will 
restore ecological health and improve 
water management for beneficial uses of 
the San Francisco/Sacramento and San 
Joaquin Bay Delta. 

Committee and meeting materials will 
be available on the California Bay-Delta 
Authority Web site at http://
calwater.ca.gov and at the meeting. This 
meeting is open to the public. Oral 
comments will be accepted from 
members of the public at the meeting 
and will be limited to 3–5 minutes.
(Authority: The Committee was established 
pursuant to the Department of the Interior’s 
authority to implement the Fish and Wildlife 
Coordination Act, 16 USC. § 661 et. seq., the 
Endangered Species Act, 16 USC § 1531 et. 
seq., and the Reclamation Act of 1902, 43 
USC 371 et. seq., and the acts amendatory 
thereof or supplementary thereto, all 
collectively referred to as the Federal 
Reclamation laws, and in particular, the 
Central Valley Project Improvement Act, P.L. 
102–575)

Dated: August 3, 2004. 
Allan Oto, 
Special Projects Officer, Mid-Pacific Region.
[FR Doc. 04–18664 Filed 8–13–04; 8:45 am] 
BILLING CODE 4310–MN–M

INTERNATIONAL TRADE 
COMMISSION 

[Inv. No. 337–TA–520] 

In the Matter of Certain Digital Image 
Storage and Retrieval Devices; Notice 
of Investigation

AGENCY: U.S. International Trade 
Commission.
ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 

SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on July 
12, 2004, under section 337 of the Tariff 
Act of 1930, as amended, 19 U.S.C. 
1337, on behalf of Ampex Corporation 
of Redwood City, California. The 
complaint alleges violations of section 
337 in the importation into the United 
States, the sale for importation, and the 
sale within the United States after 
importation of certain digital image 
storage and retrieval devices by reason 
of infringement of claims 7–8 and 10–
15 of U.S. Patent No. 4,821,121. The 
complaint further alleges that an 
industry in the United States exists as 

required by subsection (a)(2) of section 
337. 

The complainant requests that the 
Commission institute an investigation 
and, after the investigation, issue a 
general exclusion order and a 
permanent cease and desist order.
ADDRESSES: The complaint, except for 
any confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street, SW., Room 
112, Washington, DC 20436, telephone 
(202) 205–2000. Hearing impaired 
individuals are advised that information 
on this matter can be obtained by 
contacting the Commission’s TDD 
terminal on (202) 205–1810. Persons 
with mobility impairments who will 
need special assistance in gaining access 
to the Commission should contact the 
Office of the Secretary at (202) 205–
2000. General information concerning 
the Commission may also be obtained 
by accessing its internet server at
http://www.usitc.gov. The public record 
for this investigation may be viewed on 
the Commission’s electronic docket 
(‘‘EDIS’’) at http://edis.usitc.gov.
FOR FURTHER INFORMATION CONTACT: Rett 
Snotherly, Esq., Office of Unfair Import 
Investigations, U.S. International Trade 
Commission, telephone (202) 205–2599.

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, as amended, and 
in section 210.10 of the Commission’s Rules 
of Practice and Procedure, 19 CFR 210.10 
(2003).

Scope of Investigation: Having 
considered the complaint, the U.S. 
International Trade Commission, on 
August 10, 2004, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a 
violation of subsection (a)(1)(B) of 
section 337 in the importation into the 
United States, the sale for importation, 
or the sale within the United States after 
importation of certain digital image 
storage and retrieval devices by reason 
of infringement of one or more of claims 
7–8 and 10–15 of U.S. Patent No. 
4,821,121, and whether an industry in 
the United States exists as required by 
subsection (a)(2) of section 337. 

(2) For the purpose of the 
investigation so instituted, the following 
are hereby named as parties upon which 
this notice of investigation shall be 
served: 

(a) The complainant is—Ampex 
Corporation, 1228 Douglas Avenue, 
Redwood City, California 94063–3117. 
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(b) The respondent is the following 
company alleged to be in violation of 
section 337, and is the party upon 
which the complaint is to be served: 
Sony Corporation, 7–35 Kitashinagawa, 
6 Chome, Shinagawa-Ku, Tokyo, 141–
0001, Japan. 

(c) Rett Snotherly, Esq., Office of 
Unfair Import Investigations, U.S. 
International Trade Commission, 500 E 
Street, SW., Suite 401, Washington, DC 
20436, who shall be the Commission 
investigative attorney, party to this 
investigation; and 

(3) For the investigation so instituted, 
the Honorable Charles E. Bullock is 
designated as the presiding 
administrative law judge. 

A response to the complaint and the 
notice of investigation must be 
submitted by the named respondent in 
accordance with section 210.13 of the 
Commission’s Rules of Practice and 
Procedure, 19 CFR 210.13. Pursuant to 
19 CFR 201.16(d) and 210.13(a), such 
response will be considered by the 
Commission if received not later than 20 
days after the date of service by the 
Commission of the complaint and the 
notice of investigation. Extensions of 
time for submitting the response to the 
complaint and the notice of 
investigation will not be granted unless 
good cause therefor is shown. 

Failure of the respondent to file a 
timely response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
the respondent, to find the facts to be as 
alleged in the complaint and this notice 
and to enter a final determination 
containing such findings, and may 
result in the issuance of a limited 
exclusion order or cease and desist 
order or both directed against the 
respondent.

By order of the Commission.

Issued: August 10, 2004. 

Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–18658 Filed 8–13–04; 8:45 am] 

BILLING CODE 7020–02–P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms, 
and Explosives 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 30-Day notice of information 
collection under review: Inventories, 
licensed explosives importers, 
manufacturers, dealers, and permittees. 

The Department of Justice (‘‘DOJ’’), 
Bureau of Alcohol, Tobacco, Firearms, 
and Explosives (‘‘ATF’’) has submitted 
the following information collection 
request to the Office of Management and 
Budget (‘‘OMB’’) for review and 
approval in accordance with the 
Paperwork Reduction Act of 1995. The 
proposed information collection is 
published to obtain comments from the 
public and affected agencies. This 
proposed information collection was 
previously published in the Federal 
Register Volume 69, Number 117, on 
page 34190, on June 18, 2004, allowing 
for a 60-day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until September 15, 2004. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395–5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 

are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses.

Overview of This Information 
Collection 

(1) Type of Information Collection: 
Extension of a currently approved 
collection. 

(2) Title of the Form/Collection: 
Inventories, Licensed Explosives 
Importers, Manufacturers, Dealers, and 
Permittees. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF REC 
5400/1. Bureau of Alcohol, Tobacco, 
Firearms, and Explosives. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for-
profit. Other: none. Abstract: The 
records show the explosive material 
inventories of those persons engaged in 
various activities within the explosive 
industry and are used by the 
government as initial figures from 
which an audit trail can be developed 
during the course of a compliance 
inspection or criminal investigation. 
Licensees and permittees shall keep 
records on the business premises for 
five years from the date a transaction 
occurs or until discontinuance of 
business or operations by licensees or 
permittees. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
13,106 respondents, who will complete 
the records within approximately 2 
hours. 

(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 26,212 total 
burden hours associated with this 
collection. 

If additional information is required 
contact: Brenda E. Dyer, Deputy 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530.

Dated: August 10, 2004. 
Brenda E. Dyer, 
Deputy Clearance Officer, United States 
Department of Justice.
[FR Doc. 04–18678 Filed 8–13–04; 8:45 am] 
BILLING CODE 4410–FY–M
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NATIONAL AERONAUTICS AND 
SPACE ADMINSTRATION 

[Notice 04–101] 

Return to Flight Task Group; Meeting

AGENCY: National Aeronautics and 
Space Administration (NASA).
ACTION: Notice of meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92–463, as amended, the National 
Aeronautics and Space Administration 
announces a meeting by teleconference 
of the Return to Flight Task Group (RTF 
TG).
DATES: Thursday, August 26, 2004, from 
11 a.m. until 12:30 p.m. Central 
Daylight Time.
ADDRESSES: The teleconference will be 
originated from the Apollo Annex, Suite 
101, 1740 NASA Parkway, Houston, TX 
77598.
FOR FURTHER INFORMATION CONTACT: Mr. 
Vincent D. Watkins at (281) 792–7523.
SUPPLEMENTARY INFORMATION: The 
public may monitor the teleconference 
audio from the Apollo Annex Room 175 
up to the seating capacity of the facility. 
Attendees will be requested to sign a 
register. The public may also listen to 
the meeting on the internet at http://
returntoflight.org. 

The agenda for the meeting is as 
follows: 

• Welcome remarks from Co-Chair 
• Discussion of status of NASA’s 

implementation of selected Columbia 
Accident Investigation Board return to 
flight recommendations 

• Action item summary from 
Executive Secretary 

• Closing remarks from Co-Chair. 
It is imperative that the meeting be 

held on this date to accommodate the 
scheduling priorities of the key 
participants.

R. Andrew Falcon, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration.
[FR Doc. 04–18599 Filed 8–13–04; 8:45 am] 
BILLING CODE 7510–01–P

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 04–099] 

Notice of Prospective Patent License

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice of Prospective Patent 
License. 

SUMMARY: NASA hereby gives notice 
that Bigelow Development Aerospace 

Division, LLC, having offices in Las 
Vegas, NV, has applied for an exclusive 
license to practice the invention 
described and claimed in Patent No. 
6,354,540 entitled ‘‘Androgynous, 
Reconfigurable Closed Loop Feedback 
Controlled Low Impact Docking System 
With Load Sensing Electromagnetic 
Capture Ring,’’ Case No. MSC–22931–1. 

The patent is assigned to the United 
States of America as represented by the 
Administrator of the National 
Aeronautics and Space Administration. 
Written objections to the prospective 
grant of a license should be sent to the 
Johnson Space Center. NASA has not 
yet made a determination to grant the 
requested license and may deny the 
requested license even if no objections 
are submitted within the comment 
period.
DATES: Responses to this notice must be 
received by August 31, 2004.
FOR FURTHER INFORMATION CONTACT: 
James Cate, Patent Attorney, NASA 
Johnson Space Center, Mail Stop HA, 
Houston, TX 77058–8452; telephone 
(281) 483–1001.

Dated: August 5, 2004. 
Keith T. Sefton, 
Deputy General Counsel, Administration and 
Management.
[FR Doc. 04–18597 Filed 8–13–04; 8:45 am] 
BILLING CODE 7510–01–P

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 04–097] 

Notice of Prospective Patent License

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice of Prospective Patent 
License. 

SUMMARY: NASA hereby gives notice 
that Luna Innovations, Incorporated, of 
2851 Commerce Street, Blacksburg, VA 
24060, has applied for an exclusive 
license to practice the inventions 
disclosed in NASA Case Numbers LAR 
16406–1 entitled ‘‘Ultrasonic Apparatus 
and Method to Assess Compartment 
Syndrome’’ and NASA Case No. LAR 
16854–1 entitled ‘‘Method and 
apparatus to Assess Compartment 
Syndrome,’’ both of which U.S. Patent 
Applications were filed and are 
assigned to the United States of America 
as represented by the Administrator of 
the National Aeronautics and Space 
Administration. Written objections to 
the prospective grant of a license should 
be sent to NASA Langley Research 
Center. NASA has not yet made a 
determination to grant the requested 

license and may deny the requested 
license even if no objections are 
submitted within the comment period.
DATES: Responses to this notice must be 
received by August 31, 2004.
FOR FURTHER INFORMATION CONTACT: 
Helen Galus, Patent Attorney, Mail Stop 
212, NASA Langley Research Center, 
Hampton, VA 23681–2199, (757) 864–
3227; Fax (757) 864–9190.

Dated: August 9, 2004. 
Keith T. Sefton, 
Deputy General Counsel, Administration and 
Management.
[FR Doc. 04–18595 Filed 8–13–04; 8:45 am] 
BILLING CODE 7510–01–P

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 04–100] 

Notice of Prospective Patent 
Application License

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice of Prospective Patent 
Application License. 

SUMMARY: NASA hereby gives notice 
that NanoConduction Inc., of Los Gatos, 
CA has applied for an exclusive license 
to practice the inventions disclosed in a 
filed U.S. Patent Application No. 10/
825,795, NASA Case No. ARC–15173–1, 
entitled ‘‘Nanoengineered Thermal 
Materials Using Carbon Nanotube Array 
Composites,’’ which is assigned to the 
United States of America as represented 
by the Administrator of the National 
Aeronautics and Space Administration. 
Written objections to the prospective 
grant of a license should be sent to 
Ames Research Center.
DATES: Responses to this notice must be 
received by August 31, 2004.
FOR FURTHER INFORMATION CONTACT: 
Robert Padilla, Chief Patent Counsel, 
NASA Ames Research Center, M/S 
202A–4, Moffett Field, CA 94035–1000, 
(650) 604–5104.

Dated: July 27, 2004. 
Keith T. Sefton, 
Deputy General Counsel, Administration and 
Management.
[FR Doc. 04–18598 Filed 8–13–04; 8:45 am] 
BILLING CODE 7510–01–P

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 04–098] 

Notice of Prospective Patent License

AGENCY: National Aeronautics and 
Space Administration.
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ACTION: Notice of Prospective Patent 
License. 

SUMMARY: NASA hereby gives notice 
that Face International Corporation, 427 
West 35th Street, Norfolk, VA 23502, 
has applied for an exclusive license to 
practice the invention described in 
NASA Case Numbers LAR 15348–1–CA, 
LAR 15348–1–DE, LAR 15348–1–FR, 
LAR 15348–1–GB, LAR 15348–1–JP, 
LAR 15348–2–GB, LAR 15348–2–IT, 
LAR 15348–2–FR, and LAR 15348–2–
DE all of which are entitled ‘‘Thin Layer 
Composite Unimorph Ferroelectric 
Driver and Sensor,’’ which are assigned 
to the United States of America as 
represented by the Administrator of the 
National Aeronautics and Space 
Administration. Written objections to 
the prospective grant of a license should 
be sent to NASA Langley Research 
Center. NASA has not yet made a 
determination to grant the requested 
license and may deny the requested 
license even if no objections are 
submitted within the comment period.
DATES: Responses to this notice must be 
received by August 31, 2004.
FOR FURTHER INFORMATION CONTACT: 
Barry V. Gibbens, Patent Attorney, Mail 
Stop 212, NASA Langley Research 
Center, Hampton, VA 23681–2199, (757) 
864–7141; Fax (757) 864–9190.

Dated: August 6, 2004. 
Keith T. Sefton, 
Deputy General Counsel, Administration and 
Management.
[FR Doc. 04–18596 Filed 8–13–04; 8:45 am] 
BILLING CODE 7510–01–P

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Endowment for the Arts; 
Fellowships Advisory Panel 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92–463), as amended, notice is 
hereby given that a meeting of the 
Fellowships Advisory Panel, Literature 
section (Poetry Fellowships category) to 
the National Council on the Arts will be 
held on from September 21–23, 2004 in 
Room 716 at the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting, from 11:30 
a.m. to 1 p.m. on September 23rd, will 
be open to the public for policy 
discussion. The remaining portions of 
this meeting, from 9 a.m. to 7 p.m. on 
September 21st, from 9 a.m. to 6:30 p.m. 
on September 22nd, and from 9 a.m. to 
11:30 a.m. and 1 p.m. to 3 p.m. on 
September 23rd, will be closed. 

The closed portions of this meeting 
are for the purpose of Panel review, 
discussion, evaluation, and 
recommendations on financial 
assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency. In accordance 
with the determination of the Chairman 
of April 14, 2004, these sessions will be 
closed to the public pursuant to 
subsection (c)(6) of section 552b of Title 
5, United States Code. 

Further information with reference to 
this meeting can be obtained from Ms. 
Kathy Plowitz-Worden, Office of 
Guidelines & Panel Operations, National 
Endowment for the Arts, Washington, 
DC 20506, or call (202) 682–5691.

Dated: August 9, 2004. 

Kathy Plowitz-Worden, 
Panel Coordinator, Panel Operations, 
National Endowment for the Arts.
[FR Doc. 04–18587 Filed 8–13–04; 8:45 am] 

BILLING CODE 7537–01–P

NATIONAL SCIENCE FOUNDATION

Notice of Permits Issued Under the 
Antarctic Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under 
the Antarctic Conservation Act of 1978, 
Public Law 95–541. 

SUMMARY: The National Science 
Foundation (NSF) is required to publish 
notice of permits issued under the 
Antarctic Conservation Act of 1978. 
This is the required notice.

FOR FURTHER INFORMATION CONTACT: 
Nadene G. Kennedy, Permit Office, 
Office of Polar Programs, Room 755, 
National Foundation, 4201 Wilson 
Boulevard, Arlington, VA 22230.

SUPPLEMENTARY INFORMATION: On July 7, 
2004, the National Science Foundation 
published a notice in the Federal 
Register of permit applications received. 
Permits were issued on August 10, 2004 
to: Mahlon C. Kennicutt, II, Permit No. 
2005–008; John C. Priscu, Permit No. 
2005–009; and W. Berry Lyons, Permit 
No. 2005–010.

Nadene G. Kennedy, 
Permit Officer.
[FR Doc. 04–18661 Filed 8–13–04; 8:45 am] 

BILLING CODE 7555–01–M

RAILROAD RETIREMENT BOARD

Proposed Collection; Comment 
Request 

Summary: In accordance with the 
requirement of Section 3506(c)(2)(A) of 
the Paperwork Reduction Act of 1995 
which provides opportunity for public 
comment on new or revised data 
collections, the Railroad Retirement 
Board (‘‘RRB’’) will publish periodic 
summaries of proposed data collections. 

Comments are invited on: (a) Whether 
the proposed information collection is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information has practical 
utility; (b) The accuracy of the RRB’s 
estimate of the burden of the collection 
of the information; (c) Ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (d) 
Ways to minimize the burden related to 
the collection of information on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Title and purpose of information 
collection:

Self-Employment and Substantial 
Service Questionnaire; OMB 3220–0138. 

Section 2 of the Railroad Retirement 
Act (‘‘RRA’’) provides for payment of 
annuities to qualified employees and 
their spouses. In order to receive an age 
and service annuity, Section 2(e)(3) 
states that an applicant must stop all 
railroad work and give up any rights to 
return to such work. A disability 
applicant must give up all railroad 
work, but does not have to relinquish 
rights to return to railroad work until he 
or she attains full retirement age, or, if 
earlier, a spouse annuity or 
supplemental annuity becomes payable. 
Under the 1988 amendments to the 
RRA, an applicant is no longer required 
to stop work for a ‘‘Last Pre-Retirement 
Nonrailroad Employer’’(‘‘LPE’’). LPE is 
defined as any non-railroad individual, 
company, or institution for whom an 
annuitant is working on the annuity 
beginning date, or for whom they 
stopped working in order to receive an 
annuity. Section 2(f)(6) of the RRA 
requires that a portion of the employee’s 
Tier II benefit and supplemental annuity 
be deducted for earnings from an ‘‘LPE’’ 
employer. 

The RRB currently utilizes Form AA–
4, Self-Employment and Substantial 
Service Questionnaire, when an 
applicant claims to be self-employed to 
obtain information needed to determine 
if the applicant’s work is LPE, railroad 
service, or self-employment. If the work 
is self-employment, the questionnaire 
identifies any months in which the 
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1 44 U.S.C. 3501 et seq.

2 15 U.S.C. 78f.
3 17 CFR 240.6a–4.

1 15 U.S.C. 78l(d).
2 17 CFR 240.12d2–2(d).

applicant did not perform substantial 
service. One response is requested of 
each respondent. Completion is 
voluntary. However, failure to complete 
the form could result in the nonpayment 
of benefits. 

The RRB proposes significant, 
burden-impacting, editorial, and 
formatting changes to Form AA–4. The 
addition of many new items of 
information regarding an applicant’s 
self-employment, largely intended to 
provide clarification regarding whether 
an applicant is a self-employed 
independent contractor or an employee 
of his client corporation, is being 
proposed. Other changes include 
dividing items that currently contain 
multiple questions into separate Yes/No 
responses. Checklists have also been 
added to many items to obtain more 
detailed and standardized responses. 
The completion time for the AA–4 is 
estimated at between 45 and 75 
minutes. The RRB estimates that 
approximately 600 AA–4’s are 
completed annually. 

Additional Information or Comments: 
To request more information or to 
obtain a copy of the information 
collection justification, forms, and/or 
supporting material, please call the RRB 
Clearance Officer at (312) 751–3363 or 
send an E-mail request to 
Charles.Mierzwa@RRB.GOV. Comments 
regarding the information collection 
should be addressed to Ronald J. 
Hodapp, Railroad Retirement Board, 844 
North Rush Street, Chicago, Illinois 
60611–2092 or send an E-mail to 
Ronald.Hodapp@RRB.GOV. Written 
comments should be received within 60 
days of this notice.

Charles Mierzwa, 
Clearance Officer.
[FR Doc. 04–18618 Filed 8–13–04; 8:45 am] 
BILLING CODE 7905–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

Submission for OMB Review; 
Comment Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.

Extension: 
Rule 6a–4; SEC File No. 270–496; OMB 

Control No. 3235–0554.

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 
1995,1 the Securities and Exchange 

Commission (‘‘Commission’’) has 
submitted to the Office of Management 
and Budget a request for extension of 
the previously approved collection of 
information discussed below.

Section 6 of the Securities Exchange 
Act of 1934 (‘‘Act’’) 2 sets out a 
framework for the registration and 
regulation of national securities 
exchanges. Under the Commodity 
Futures Modernization Act of 2000, a 
futures market may trade security 
futures products by registering as a 
national securities exchange. Rule 6a–
4 3 sets forth these registration 
procedures and directs futures markets 
to submit a notice registration on Form 
1–N. Form 1–N calls for information 
regarding how the futures market 
operates, its rules and procedures, its 
criteria for membership, its subsidiaries 
and affiliates, and the security futures 
products it intends to trade. Rule 6a–4 
also would require entities that have 
submitted an initial Form 1–N to file: (1) 
Amendments to Form 1–N in the event 
of material changes to the information 
provided in the initial Form 1–N; (2) 
periodic updates of certain information 
provided in the initial Form 1–N; (3) 
certain information that is provided to 
the futures market’s members; and (4) a 
monthly report summarizing the futures 
market’s trading of security futures 
products. The information required to 
be filed with the Commission pursuant 
to Rule 6a–4 is designed to enable the 
Commission to carry out its statutorily 
mandated oversight functions and to 
ensure that registered and exempt 
exchanges continue to be in compliance 
with the Act.

The respondents to the collection of 
information are futures markets. 

The Commission estimates that the 
total annual burden for all respondents 
to provide the amendments and 
periodic updates under Rule 6a–4 
would be 105 hours (15 hours/
respondent per year × seven 
respondents) and $10,066 ($1438/
response × seven responses/year). The 
Commission estimates that the total 
annual burden for the filing of the 
supplemental information and the 
monthly reports required under Rule 
6a–4 would be 87.5 hours (25 filings/
respondent × seven respondents × 0.5 
hours/response). The SEC estimates that 
the total annual cost for all 
supplemental filings would be $3675 
(25 filings × 7 respondents per year × 
$21/response). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 

unless it displays a currently valid 
control number. 

Written comments regarding the 
above information should be directed to 
the following persons: (a) Desk Officer 
for the Securities and Exchange 
Commission by sending an e-mail to: 
David_Rostker@omb.eop.gov, and (b) R. 
Corey Booth, Director/Chief Information 
Officer, Office of Information 
Technology, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Comments must 
be submitted to the Office of 
Management and Budget within 30 days 
of this notice.

Dated: July 27, 2004. 
Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–18605 Filed 8–13–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 1–15064] 

Issuer Delisting; Notice of Application 
of GB Holdings, Inc. To Withdraw Its 
Common Stock, $.01 Par Value, From 
Listing and Registration on the 
American Stock Exchange LLC 

August 10, 2004. 
On June 30, 2004, GB Holdings, Inc., 

a Delaware corporation (‘‘Issuer’’), filed 
an application with the Securities and 
Exchange Commission (‘‘Commission’’), 
pursuant to Section 12(d) of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 12d2–2(d) 
thereunder,2 to withdraw its common 
stock, $.01 par value (‘‘Security’’), from 
listing and registration on the American 
Stock Exchange LLC (‘‘Amex’’ or 
‘‘Exchange’’).

On June 23, 2004, the Board of 
Directors (‘‘Board’’) of the Issuer 
determined to withdraw the Issuer’s 
Security from listing on the Amex. The 
Board concluded that the existing listing 
has not resulted in an active trading 
market which, the Board believes, 
results from several factors, including 
the fact that: (i) There are only 10 
holders of record of the Security; (ii) in 
the past 30 days on average, 
approximately 14,500 shares of the 
Security were traded per day on the 
Amex; and (iii) approximately 83.1% of 
the outstanding Security is held by two 
different groups of stockholders, 
including approximately 77.5% which 
is owned by affiliates of the Issuer. The 
Board states that it believes, for the 
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3 15 U.S.C. 781(b).
4 15 U.S.C. 781(g).

5 17 CFR 200.30–3(a)(1).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 15 U.S.C. 78s(b)(3)(A)(iii).
4 17 CFR 240.19b–4(f)(6).

5 See Securities Exchange Act Release No. 48306 
(August 8, 2003), 68 FR 48974 (approving SR–
CBOE–2003–24).

6 The Exchange in a separate filing is proposing 
permanent implementation of these margin 
requirements by incorporating the provisions of 
Regulatory Circular RG03–66 into its margin rules. 
See SR–CBOE–2004–53.

foregoing reasons, that the continued 
listing of the Security does not serve 
either the Issuer’s interests or the 
interests of the stockholders. The Issuer 
states that on June 30, 2004, a special 
stockholders meeting was held with the 
stockholders of the Issuer in which the 
stockholders approved a transaction that 
included the delisting of the Security 
from the Amex. Furthermore, the Issuer 
states that it had been advised by 
representatives of the holders of 
approximately 77% of the Security, that 
they do not object to the Issuer’s plan 
to delist the Security from the Amex. In 
addition, the Issuer states that it is 
seeking to develop a trading market in 
the over-the-counter market on the Pink 
Sheets. 

The Issuer stated in its application 
that it has met the requirements of 
Amex Rule l8 by complying with all 
applicable laws in the State of Delaware, 
in which it is incorporated, and with the 
Amex’s rules governing an issuer’s 
voluntary withdrawal of a security from 
listing and registration. 

The Issuer’s application relates solely 
to the withdrawal of the Security from 
listing on the Amex and from 
registration under Section 12(b) of the 
Act,3 and shall not affect its obligation 
to be registered under Section 12(g) of 
the Act.4

Any interested person may, on or 
before August 31, 2004, comment on the 
facts bearing upon whether the 
application has been made in 
accordance with the rules of the Amex, 
and what terms, if any, should be 
imposed by the Commission for the 
protection of investors. All comment 
letters may be submitted by either of the 
following methods: 

Electronic Comments 

• Send an e-mail to rule-
comments@sec.gov. Please include the 
File Number 1–15064; 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number 1–15064. This file number 
should be included on the subject line 
if e-mail is used. To help us process and 
review your comments more efficiently, 
please use only one method. The 
Commission will post all comments on 
the Commission’s Internet Web site 
(http://www.sec.gov/rules/delist.shtml). 
Comments are also available for public 

inspection and copying in the 
Commission’s Public Reference Room, 
450 Fifth Street, NW., Washington, DC 
20549. All comments received will be 
posted without change; we do not edit 
personal identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. 

The Commission, based on the 
information submitted to it, will issue 
an order granting the application after 
the date mentioned above, unless the 
Commission determines to order a 
hearing on the matter.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.5

Jonathan G. Katz, 
Secretary.
[FR Doc. 04–18602 Filed 8–13–04; 8:45 am] 

BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50164; File No. SR–CBOE–
2004–56] 

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
Chicago Board Options Exchange, 
Incorporated To Extend a Pilot 
Program Relating to Margin 
Requirements for Certain Complex 
Options Spreads 

August 6, 2004. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on August 6, 
2004, the Chicago Board Options 
Exchange, Incorporated (‘‘CBOE’’ or the 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the CBOE. Pursuant to Section 
19(b)(3)(A)(iii) of the Act 3 and Rule 
19b–4(f)(6) thereunder,4 CBOE has 
designated this proposal as non-
controversial, which renders the 
proposed rule change effective 
immediately upon filing. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

CBOE proposes to extend, until 
February 7, 2005, a pilot program 
permitting an interpretation to CBOE 
Rule 12.3, Margin Requirements, 
relating to margin requirements for 
certain complex option spreads. The 
text of the proposed rule change is 
available at the Office of the Secretary, 
CBOE, and at the Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
CBOE included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The CBOE has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

On August 8, 2003, the Commission 
approved a CBOE Regulatory Circular—
Regulatory Circular RG03–66—which 
sets forth an interpretation of CBOE’s 
current margin requirements for certain 
complex option spreads.5 The 
interpretation set forth in Regulatory 
Circular RG03–66 was approved on a 
one-year pilot basis (‘‘Pilot’’) and is due 
to expire on August 7, 2004. The 
Exchange proposes to extend the Pilot 
for six months, until February 7, 2005, 
or until such time as the Commission 
has approved permanent 
implementation of these margin 
requirements, whichever occurs 
sooner.6

The Exchange is proposing an 
extension of the Pilot so that it may 
continue in effect while the Commission 
considers the Exchange’s proposal for 
permanent implementation. As such, 
the Exchange proposes to reissue the 
Regulatory Circular with the new Pilot 
expiration date. The Exchange has 
received no negative comments 
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7 15 U.S.C. 78s(b)(3)(A).
8 17 CFR 240.19b–4(f)(6).
9 As required under Rule 19b–4(f)(6)(iii), the 

CBOE provided the Commission with written notice 

of its intent to file the proposed rule change at least 
five business days prior to the filing date.

10 17 CFR 240.19b–4(f)(6)(iii).
11 For the purposes only of accelerating the 

operative date of this proposal, the Commission has 
considered the proposed rules impact on efficiency, 
competition, and capital formation. 15 U.S.C. 78c(f).

12 15 U.S.C. 78s(b)(3)(C). 13 17 CFR 200.30–3(a)(12).

concerning Regulatory Circular RG03–
66 since it has been issued, nor is the 
Exchange aware of any negative 
consequences resulting from the 
application of the margin requirements 
permitted by Regulatory Circular RG03–
66. 

2. Statutory Basis 

The CBOE represented that the 
proposed Regulatory Circular clarifies 
that the Exchange’s current margin rules 
extend to complex option spreads, 
thereby allowing investors to more 
efficiently implement these strategies. 
As such, the CBOE believes that the 
proposed Regulatory Circular 
interpretation of Exchange Rule 12.3 is 
consistent with and furthers the 
objectives of Section 6(b)(5) of the Act, 
in that it is designed to perfect the 
mechanisms of a free and open market 
and to protect investors and the public 
interest. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

CBOE does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

CBOE neither solicited nor received 
written comments with respect to the 
proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing proposed rule change 
has become effective upon filing on 
August 6, 2004, pursuant to Section 
19(b)(3)(A) 7 of the Act and Rule 19b–
4(f)(6) 8 thereunder because the 
proposal: (1) Does not significantly 
affect the protection of investors or the 
public interest; (2) Does not impose any 
significant burden on competition; and 
(3) Does not become operative for 30 
days from the date of filing, or such 
shorter time as the Commission may 
designate if consistent with the 
protection of investors and the public 
interest; provided that the self-
regulatory organization has given the 
Commission written notice of its intent 
to file the proposed rule change at least 
five business days prior to the filing 
date of the proposed rule change.9

A proposed rule change filed under 
Rule 19b–4(f)(6) normally does not 
become operative prior to 30 days after 
the date of filing. However, pursuant to 
Rule 19b–4(f)(6)(iii),10 the Commission 
may designate a shorter time if such 
action is consistent with the protection 
of investors and the public interest. 
CBOE has requested that the 
Commission waive the 30-day operative 
waiting period to permit CBOE to 
continue the Pilot without interruption 
while the Commission determines 
whether to approve permanent 
implementation of the subject margin 
requirements.

The Commission, consistent with the 
protection of investors and the public 
interest, has waived the 30-day 
requirement that the proposed rule 
change not become operative for 30 days 
after the date it was filed.11 The 
Commission believes that granting 
immediate effectiveness to the proposed 
rule change is appropriate because it 
will allow the Pilot to continue without 
interruption after it would otherwise 
have expired on August 7, 2004. At any 
time within 60 days of the filing of the 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or otherwise 
in the furtherance of the purposes of the 
Act.12

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an E-mail to rule-
comments@sec.gov. Please include File 
Number SR–CBOE–2004–56 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 

450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–CBOE–2004–56. This file 
number should be included on the 
subject line if E-mail is used. To help 
the Commission process and review 
your comments more efficiently, please 
use only one method. The Commission 
will post all comments on the 
Commission’s Internet Web site (http://
www.sec.gov/rules/sro.shtml). Copies of 
the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the CBOE. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–CBOE–
2004–56 and should be submitted on or 
before September 7, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.13

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–18603 Filed 8–13–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50162; File No. SR–NASD–
2004–078] 

Self-Regulatory Organizations; Order 
Approving Proposed Rule Change by 
the National Association of Securities 
Dealers, Inc. To Establish Certain 
Qualification Requirements for 
Supervisors of Research Analysts 

August 6, 2004. 
On May 10, 2004, the National 

Association of Securities Dealers, Inc. 
(‘‘NASD’’), filed with the Securities and 
Exchange Commission (‘‘SEC’’ or 
‘‘Commission’’), a proposed rule change 
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1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 Securities Exchange Act Release No. 49857 

(June 15, 2004), 69 FR 35106 (June 23, 2004).
4 See Securities Exchange Act Release No. 48252 

(July 29, 2003), 68 FR 4575 (August 4, 2003).

5 In approving this proposed rule change, the 
Commission notes that it has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. 15 U.S.C. 78c(f).

6 15 U.S.C. 78o–3.
7 15 U.S.C. 78o-3(b)(6) and (9).
8 15 U.S.C. 78s(b)(2).
9 17 CFR 200.30–3(a)(12).

1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See letter from Darla C. Stuckey, Corporate 

Secretary, NYSE, to Nancy J. Sanow, Assistant 
Director, Division of Market Regulation 
(‘‘Division’’), Commission, dated July 30, 2004, and 
accompanying Form 19b–4, which replaces the 
original filing in its entirety (‘‘Amendment No. 1’’).

4 The Exchange states that the proposed 
amendments reflect significant changes to the 
structure of the Exchange’s market. As such, there 
have been numerous valuable discussions between 
the Exchange with Exchange customers, members, 
and member organizations concerning the concepts 
underlying these proposals. As the Exchange 
continues to evaluate and refine these proposals, 
the Exchange represents that it will continue to 
reach out to its constituents for their input and 
analysis and will make appropriate amendments as 
necessary.

to establish certain qualification 
requirements for supervisors of research 
analysts pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934 
(‘‘Act’’ or ‘‘Exchange Act’’) 1 and Rule 
19b–4 thereunder.2 The proposed rule 
change was published for comment in 
the Federal Register on June 23, 2004.3 
The Commission received no comments 
on the proposal.

The proposed rule change amends 
NASD Rule 1022 to require supervisors 
of research analysts to pass the 
regulatory part (Series 87) of the 
Research Analyst Qualification 
Examination or the Series 16 
Supervisory Analyst Examination 
administered by the New York Stock 
Exchange (‘‘NYSE’’). 

NASD Rule 1050, which became 
effective on March 30, 2004, requires all 
persons associated with a member who 
are to function as research analysts to be 
registered as such with NASD and pass 
a qualification examination.4 Those 
individuals required to be registered as 
research analysts must pass the 
Research Analyst Qualification 
Examination (Series 86/87) or qualify 
for an exemption. The Series 86/87 
consists of two parts: an analysis part 
(Series 86) that tests fundamental 
analysis and valuation of equity 
securities, and a regulatory part (Series 
87) that tests knowledge of applicable 
rules.

In light of these new research analyst 
registration requirements and the scope 
and importance of the comprehensive 
analyst conflict rules that have been 
implemented recently, the proposal 
requires supervisors of research analysts 
to pass the regulatory part (Series 87) of 
the Research Analyst Qualification 
Examination or, for dual NASD–NYSE 
members, the NYSE Supervisory 
Analyst Examination (Series 16). 

Under the proposed rule change, dual 
members would be required to have a 
principal who has passed either the 
Series 24 and the Series 87 or the Series 
16 to supervise the content of research. 
If the member elects to have a Series 16 
be responsible for supervising the 
content of research, then a Series 24 
principal who has also passed either the 
Series 87 or the Series 16 would be 
responsible for supervising the conduct 
of both the Series 16 supervisory analyst 
and the research analyst. 

The Commission believes that the 
proposed rule change should provide 

NASD members that are also members 
of the NYSE some flexibility in their 
supervisory structure for research 
analysts by allowing dual members to 
permit a principal who has passed 
either the Series 24 and the Series 87 or 
the Series 16 to supervise the content of 
research. 

The Commission also believes that the 
proposal should promote investor 
protection by ensuring that persons 
responsible for reviewing and approving 
research reports and for providing 
general supervision of the conduct of 
research analysts have demonstrable 
knowledge of NASD Rule 2711 and 
other analyst conflict of interest laws, 
rules, and regulations. 

For the above reasons, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities association 5 and, 
in particular, the requirements of 
Section 15A of the Act 6 and the rules 
and regulations thereunder. The 
Commission finds specifically that the 
proposed rule change is consistent with 
Sections 15A(b)(6) and 15A(b)(9) of the 
Exchange Act.7

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,8 that the 
proposed rule change (File No. SR–
NASD–2004–078) be, and hereby is, 
approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.9

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–18604 Filed 8–13–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50173; SR–NYSE–2004–05] 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change and 
Amendment No. 1 Thereto by the New 
York Stock Exchange, Inc. Relating to 
Enhancements to the Exchange’s 
Existing Automatic Execution Facility 
(NYSE Direct+) 

August 10, 2004. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 

(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on February 
9, 2004, the New York Stock Exchange, 
Inc. (‘‘NYSE’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II and III below, which Items 
have been prepared by the NYSE. On 
August 2, 2004, the NYSE filed 
Amendment No. 1 to the proposed rule 
change.3 The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to create a 
hybrid market, where investors would 
be able to choose how their orders are 
executed. Investors seeking the speed 
and certainty of an automatic execution, 
as well as investors who prefer the 
opportunity for price improvement 
provided by an auction market, would 
both be able to obtain executions in 
accordance with their preferences on 
the NYSE. This would be accomplished 
by, among other things, enhancements 
to the Exchange’s existing automatic 
execution facility, NYSE Direct+ 
(‘‘Direct+’’), making its speed 1 and 
execution certainty available to a wider 
variety of orders. The Exchange also 
proposes to create a new order type—an 
Auction Limit (‘‘AL’’) order—and to 
modify the way market orders would be 
handled in the auction market, 
providing an opportunity for price 
improvement for those who desire it. 
The proposed amendments also address 
‘‘sweeps,’’ ‘‘locked’’ and ‘‘crossed’’ 
markets, and ‘‘trade-throughs’’ and seek 
to make Direct+, currently a pilot 
program, permanent.4

Below is the text of the proposed rule 
change, as amended. Proposed new 
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language is italicized; proposed 
deletions are in brackets.
* * * * *

Definitions of Orders 

Rule 13

* * * * *

Auction Limit Order 

An auction limit order is an order that 
provides an opportunity for price 
improvement. 

The limit price of an auction limit 
order to buy should be at or above the 
Exchange best offer at the time the order 
is entered on the Exchange. The limit 
price of an auction limit order to sell 
should be at or below the Exchange best 
bid at the time the offer is entered on 
the Exchange. 

An auction limit order shall be quoted 
and executed in accordance with 
Exchange Rules 60(h) and 79A.15. 

Auto Ex Order 

An auto ex order is an order in a 
stock, Investment Company Unit (as 
defined by paragraph 703.16 of the 
Listed Company Manual), Trust Issued 
Receipt (as defined in Rule 1200), or a 
commitment to trade received on the 
Floor through ITS subject to [limit order 
of 1099 shares or less priced at or above 
the Exchange’s published offer (in the 
case of an order to buy) or at or below 
the Exchange’s published bid (in the 
case of an order to sell), which a 
member or member organization has 
entered for] automatic execution in 
accordance with, and to the extent 
provided by, Exchange Rules 1000–
1004[5]. 

[Pursuant to a pilot program to run 
until December 23, 2004, orders in 
Investment Company Units (as defined 
in paragraph 703.16 of the Listed 
Company Manual), or Trust Issued 
Receipts (as defined in Rule 1200) may 
be entered as limit orders in an amount 
greater than 1099 shares. The pilot 
program shall provide for a gradual, 
phased-in raising of order size 
eligibility, up to a maximum of 10,000 
shares. Each raising of order size 
eligibility shall be preceded by a 
minimum of a one-week advance notice 
to the Exchange’s membership.]
* * * * *

Immediate or Cancel Order 

A market or limited price order 
[which] designated immediate or cancel 
is to be executed [in whole or in part] 
to the extent possible as soon as such 
order is represented in the Trading 
Crowd or to be automatically executed 
in accordance with, and to the extent 
provided by, Exchange Rules 1000–1004 

and the portion not so executed is to be 
treated as cancelled. For the purposes of 
this definition, a ‘‘stop’’ is considered 
an execution. 

A ‘‘commitment to trade’’ received on 
the Floor through ITS is an auto ex 
order and shall be treated in the same 
manner, and entitled to the same 
privileges, as [would] an immediate or 
cancel order that [reaches the Floor] is 
routed to the book at the same time 
except as otherwise provided in the 
Plan and except further that such a 
commitment may not be ‘‘stopped.’’ 
[and the commitment shall remain 
irrevocable for the time period chosen 
by the sender of the commitment.] After 
trading with the Exchange published bid 
(offer), the unfilled balance of a 
commitment to trade shall be 
automatically cancelled. 

Limit, Limited Order or Limited Price 
Order 

An order to buy or sell a stated 
amount of a security at a specified price, 
or at a better price, if obtainable after the 
order is represented in the Trading 
Crowd. 

A marketable limit order is an order 
that can be immediately executed; that 
is an order to buy priced at or above the 
Exchange best offer or an order to sell 
priced at or below the Exchange best 
bid. 

A marketable limit order routed to the 
book is an auto ex order subject to 
automatic execution in accordance 
with, and to the extent provided by, 
Exchange Rules 1000–1004. 

Market Order 
An order to buy or sell a stated 

amount of a security at the most 
advantageous price obtainable after the 
order is represented in the Trading 
Crowd or routed to the book as an auto 
ex order for execution in accordance 
with, and to the extent provided by, 
Exchange Rules 1000–1004. 

A market order not designated auto ex 
shall be quoted and executed in 
accordance with Exchange Rules 60(i) 
and 79A.15.
* * * * *

(Reminder of rule unchanged)

ITS ‘‘Trade-Throughs’’ and ‘‘Locked 
Markets’’ 

Rule 15A

* * * * *

Supplementary Material 
.10 Nothing in paragraph (d)(2)(B) 

above is intended to discourage a 
locking member from electing to ship if 
the complaint requests him to do so. 

.20 The fact that a transaction may be 
cancelled or the price thereof may be 

adjusted pursuant to the provisions of 
paragraph (b)(2) of this Rule 15A, shall 
not have any effect, under the rules, on 
other transactions or the execution of 
orders not involved in the original 
transaction. 

.30 The provisions of this Rule 15A 
shall supersede the provisions of any 
other Exchange Rule which might be 
construed as being inconsistent with 
Rule 15A. 

.40 For the purposes of this Rule: 
i. The terms ‘‘Exchange trade-

through’’ and ‘‘Third participating 
market center trade-through’’ do not 
include the situation where a member 
who initiates the purchase (sale) of an 
ITS security at a price which is higher 
(lower) than the price at which the 
security is being offered (bid) in another 
ITS participating market, sends 
contemporaneously through ITS to such 
ITS participating market a commitment 
to trade at such offer (bid) or better and 
for at least the number of shares 
displayed with that market center’s 
better-priced offer (bid); and 

ii. A trade-through complaint sent in 
these circumstances is not valid, even if 
the commitment sent in satisfaction 
cancels or expires, and even if there is 
more stock behind the quote in the other 
market. 

.50 Where the national best bid or 
offered is published by another market 
center in which an automated execution 
is immediately available or such bid or 
offer is otherwise protected from a 
trade-through by Securities and 
Exchange Commission rule or ITS Plan, 
and the specialist has not systemically 
matched the price associated with such 
better bid or offer, the Exchange will 
automatically rout as a commitment to 
trade the portion of any market, auto ex 
market, auction limit or marketable 
limit order routed to the book that 
satisfies such better bid or offer, unless 
the entity entering the order indicated 
that it was contemporaneously 
satisfying the better bid or offer.
* * * * *

Dissemination of Quotations 

Rule 60

* * * * *
(e) Autoquoting of highest bid/lowest 

offer and automated adjustment of size 
of liquidity bid and offer. The Exchange 
will autoquote the NYSE’s highest bid 
or lowest offer whenever a limit order 
is transmitted to the specialist’s book at 
a price higher (lower) than the 
previously disseminated highest 
(lowest) bid (offer). When the NYSE’s 
highest bid or lowest offer has been 
traded with in its entirety, the Exchange 
will autoquote a new bid or offer 
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reflecting the total size of orders on the 
specialist’s book at the next highest (in 
the case of a bid) or lowest (in the case 
of an offer) price. The size of any 
liquidity bid or offer shall be 
systemically increased to reflect any 
additional limit orders transmitted to 
the specialist’s book at prices ranging 
from the liquidity bid or offer price to 
the highest bid (lowest offer). The size 
of any liquidity bid or offer shall be 
systematically decreased to reflect the 
execution of any limit orders on the 
specialist’s book at prices ranging from 
the liquidity bid or offer price to the 
highest bid (lowest offer). However, de 
minimis increases or decreases in the 
size of limit orders on the book, as 
determined by the specialist, will not 
result in automated augmenting or 
decrementing of the size of the liquidity 
bid or offer where such bid or offer 
continues to reflect the actual size of 
limit orders on the book. 

[In any instance where the specialist 
disseminates a proprietary bid (offer) of 
100 shares on one side of the market, 
the bid or offer on that side of the 
market shall not be autoquoted. In such 
an instance, any better-priced limit 
orders received by the specialist shall be 
manually displayed, unless they are 
executed at a better price in a 
transaction being put together in the 
auction market at the time that the order 
is received.] 

Autoquote will not be available when 
the specialist has gapped the quotation 
in accordance with Exchange policies 
and procedures, when a liquidity 
replenishment point (‘‘LRP’’) has been 
reached, or during the time a report of 
a transaction is being made through the 
book. 

After the specialist has gapped the 
quotation, autoquote will resume with a 
manual transaction or the publication of 
a non-gapped quotation. 

Autoquote will resume as soon as 
possible after a LRP has been reached, 
but in no more than five seconds where 
the auto ex order that reached the LRP 
is executed in full, or any unfilled 
balance of such order is not capable of 
trading at a price above (in the case of 
a buy order) or below (in the case of a 
sell order) the LRP. Where the unfilled 
balance can trade at a price above 
(below) the LRP, but does not create a 
locked or crossed market, autoquote will 
resume upon a manual transaction or 
the publication of a new quote by the 
specialist, but in any event in no more 
than 28 seconds. Where the unfilled 
balance can trade at a price above 
(below) the LRP and creates a locked or 
crossed market, autoquote will resume 
upon a manual transaction or the 

publication of a new quote by the 
specialist. 

(f) In addition to meeting its 
obligations as set forth in paragraph (b) 
of SEC Rule 11Ac1–1 as applicable to 
the Exchange under this Rule 60, the 
Exchange shall make available to 
quotation vendors and shall 
communicate to other specified persons 
the appropriate mode identifier in effect 
as to each reported security which shall, 
in the case of the initiation and 
termination of non-firm modes, effect 
the requisite notification and re-
notification of specified persons under 
subparagraph (b)(3) of SEC Rule 11Ac1–
1.

(g)(1) Each specialist shall promptly 
report in each reported security in 
which he is registered the highest bid 
and lowest offer made in the trading 
crowd in such security and the 
associated quotation size that he wishes 
to make available to quotation vendors. 

(2) Each specialist who is a 
responsible broker or dealer on the 
Floor shall: 

(i) promptly report as to the reported 
security whenever a bid, offer or 
quotation size he previously reported is 
to be revised; and 

(ii) promptly report as to the reported 
security whenever a bid and/or offer he 
previously reported is to be cancelled or 
withdrawn. 

(h) Auction Limit Orders
(1) If not executed upon entry, an 

auction limit order to buy that is 
marketable when it reaches the book 
shall be quoted the minimum variation 
better than the Exchange best bid and 
an auction limit order to sell that is 
marketable when it reaches the book 
shall be quoted the minimum variation 
better than the Exchange best offer.

(2) Auction limit orders shall be 
executed pursuant to Exchange auction 
market procedures, except that a 
subsequent order on the same side of 
the market capable of trading at a price 
better than the auction limit order is 
bidding (offering) an order on the same 
side, that exhausts some or all of the 
contra-side volume available in the 
Exchange quotation, a change in the 
price of the contra-side of the quotation 
that would enable an execution of the 
auction limit order with price 
improvement, or a quote at the 
minimum variation shall cause the 
auction limit order to be automatically 
executed in accordance with, and to the 
extent provided by, Exchange Rules 
1000–1004.

(3) An auction limit order that has not 
been executed within 15 seconds after it 
reaches the book shall be automatically 
executed in accordance with, and to the 

extent provided by, Exchange Rules 
1000–1004.

(4) An auction limit order may be 
executed at a price inferior to the 
market prevailing at the time it was 
entered.

(5) An auction limit order that 
becomes non-marketable before 
executed in whole or in part shall be 
quoted at its limit price.

(i) Market Orders
(1) If not executed upon entry, a 

market order to buy shall be quoted the 
minimum variation better than the 
Exchange best bid and a market order 
to sell shall be quoted the minimum 
variation better than the Exchange best 
offer.

(2) Market orders shall be executed 
pursuant to Exchange auction market 
procedures, except that a subsequent 
order on the same side of the market 
capable of trading at a better price than 
the market order is bidding (offering), a 
change in the price of the contra-side of 
the quotation that would enable an 
execution of the market order with price 
improvement, or a quote at the 
minimum variation shall cause the 
market order to be automatically 
executed in accordance with, and to the 
extent provided by, Exchange Rules 
1000–1004.

(3) A market order that has not been 
executed within 15 seconds shall be 
automatically executed in accordance 
with, and to the extent provided by, 
Exchange Rules 1000–1004.

(4) A market order may be executed 
at a price inferior to the market 
prevailing at the time it was entered.
* * * * *

[Below Best] Bids [Ø] and [Above Best] 
Offers

Rule 70

[When a bid is clearly established, no 
bid or offer at a lower price shall be 
made. When an offer is clearly 
established, no offer or bid at a higher 
price shall be made.] 

All bids made and accepted, and all 
offers made and accepted, in accordance 
with Exchange Rules [45 to 86] shall be 
binding. 

Supplementary Material 

.10 Any bid (offer) routed to the book 
which is made at the same or higher 
(lower) price of the prevailing offer (bid) 
shall result in an automatic execution 
[transaction at the offer price in an 
amount equal to the lesser of the bid or 
offer. The same principle shall apply 
when an offer is made at the same or 
lower price as the bid.] in accordance 
with, and to the extent provided by, 
Exchange Rules 1000–1004.
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.20 (a) A Floor broker may place 
within the Display Book system a broker 
agency interest file at varying prices at 
or outside the Exchange best bid and 
offer with respect to orders he or she is 
representing on the Floor, except that 
the agency interest file shall not include 
any ‘‘G’’ order interest.

(b) A Floor broker’s agency interest 
shall become part of the quotation when 
it is at the Exchange best bid or offer 
and shall be executed in accordance 
with Exchange Rule 72.

(c) A Floor broker’s agency interest 
not at the Exchange best bid or offer 
shall be on parity with displayed orders 
if executed as part of a sweep in 
accordance with, and to the extent 
provided by, Exchange Rules 1000–
1004.

(d) A Floor broker may place agency 
interest in only one Crowd, as 
determined by the Exchange, at any 
given time. If the Floor broker wants to 
trade on behalf of his or her orders as 
part of the Crowd at the same price and 
on the same side of the market as his 
or her agency interest file, the Floor 
broker must add to the size of the 
agency interest file at that price or 
cancel that portion of the agency 
interest file before trading verbally in 
the Crowd.

(e) A Floor broker’s agency interest 
file must be cancelled when he or she 
leaves the Crowd. Failure to do so is a 
violation of Exchange rules. If the Floor 
broker leaves the Crowd without 
cancelling his or her agency interest file 
and one or more executions occur with 
the agency interest, the Floor broker 
shall be held to such executions.

(f) Nothing in this rule shall be 
interpreted as modifying or relieving the 
Floor broker from his or her agency 
obligations and required compliance 
with all Exchange rules, policies and 
procedures.
* * * * *

Miscellaneous Requirements on Stock 
and Bond Market Procedures 

Rule 79A 

Supplementary Material 
.10 Request to make better bid or 

offer.—When any Floor broker does not 
bid or offer at the limit of an order 
which is better than the currently 
quoted price in the security and is 
requested by his principal to bid or offer 
at such limit, he shall do so. 

.15 With respect to limit orders 
received by specialists, each specialist 
shall publish immediately (i.e., as soon 
as practicable, which under normal 
market conditions means no later than 
30 seconds from time of receipt) a bid 
or offer that reflects; 

(i) the price and full size of each 
customer limit order that is at a price 
that would improve the specialist’s bid 
or offer in such security; and 

(ii) the full size of each limit order 
that 

(A) is priced equal to the specialist’s 
bid or offer for such security; 

(B) is priced equal to the national best 
bid or offer; and 

(C) represents more than a de minimis 
change (i.e., more than 10 percent) in 
relation to the size associated with the 
Exchange’s bid or offer. 

[Each specialist shall keep active at all 
times the quotation processing facilities 
(known as ‘‘Quote Assist’’) provided by 
the Exchange. A specialist may 
deactivate the quotation processing 
facilities as to a stock or a group of 
stocks provided that Floor Official 
approval is obtained. Such approval to 
deactivate Quote Assist must be 
obtained no later than three minutes 
from the time of deactivation.] 

Limit orders received by the specialist 
that improve the Exchange then-current 
bid or offer or change the size of the 
Exchange bid or offer, other than de 
minimis increases or decreases, shall be 
autoquoted in accordance with 
Exchange Rule 60(e). Each specialist 
shall activate the autoquote facility 
provided by the Exchange in each 
specialty stock he or she is responsible 
for by initiating a liquidity quote or by 
such other means as the Exchange may 
from time to time disseminate. Each 
specialist shall keep active at all times 
the autoquote facility provided by the 
Exchange, except that a specialist may 
deactivate the autoquote facility in 
order to accommodate gap quoting in 
accordance with the policies and 
procedures of the Exchange. 

The requirements with respect to 
specialists’ display of limit orders shall 
not apply to any customer limit order 
that is[;]:

(1) executed upon receipt of the order; 
(2) placed by a customer who 

expressly requests, either at the time the 
order is placed or prior thereto pursuant 
to an individually negotiated agreement 
with respect to such customer’s orders, 
that the order not be displayed; 

(3) an odd-lot order; 
(4) delivered immediately upon 

receipt to an exchange or association-
sponsored system or an electronic 
communications network that complies 
with the requirements of Securities and 
Exchange Commission Rule 11Ac1–
1(c)(5)(ii) under the Securities Exchange 
Act with respect to that order; 

(5) delivered immediately upon 
receipt to another exchange member or 
over-the-counter market maker that 
complies with the requirements of 

Securities and Exchange Commission 
Rule 11Ac1–4 under the Securities 
Exchange Act with respect to that order; 

(6) an ‘‘all or none’’ order; 
(7) a limit order to buy at a price 

significantly above the current offer or 
a limit order to sell at a price 
significantly below the current bid that 
is handled in compliance with 
Exchange procedures regarding such 
orders, (‘‘too marketable limit orders’’; 
[or] 

(8) an order that is handled in 
compliance with Exchange procedures 
regarding block crosses at significant 
premiums or discounts from the last 
sale[.]; 

(9) an auction limit order; 
(10) part of a broker agency interest 

file not at the Exchange best bid or offer; 
or 

(11) the residual of an automatically 
executed order remaining after a 
liquidity replenishment point (‘‘LRP’’) 
has been reached, where such order is 
capable of trading at a price above (in 
the case of a buy order) or below (in the 
case of a sell order) the LRP price and 
such price creates a locked or crossed 
market on the Exchange.
* * * * *

(Reminder of rule unchanged) 

Dealings by Specialists 

Rule 104

* * * * *
(c) Specialists shall have the ability to 

implement proprietary algorithms that 
allow them, on behalf of the dealer 
account, to systematically supplement 
the Exchange published bid or offer, 
match bids and offers published by 
other market centers, and place within 
the Display Book system a specialist 
interest file at varying prices outside the 
published Exchange quotation. The 
specialist interest file may not 
participate in a transaction at a price at 
or between the Exchange published 
quotation, except that the specialist 
interest file may provide stock to 
facilitate a single-price execution at the 
bid (offer) price, provided that the 
specialist purchase (sell) all of the 
remaining volume on the order being 
facilitated.

(b) Nothing in this rule shall be 
interpreted as modifying or relieving the 
specialist from his or her obligations 
and required compliance with all 
Exchange rules, policies and 
procedures.
* * * * *

(Reminder of rule unchanged)
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Orders of Members To Be in Writing 

Rule 117 
No member on the Floor shall make 

any bid, offer or transaction for or on 
behalf of another member except 
pursuant to a written or electronically 
recorded order. If a member to whom an 
order has been entrusted leaves the 
Crowd without actually transferring the 
order to another member, the order shall 
not be represented in the market during 
his or her absence, except with respect 
to any portion of his or her agency 
interest file that was not cancelled 
before the member left the Crowd, 
notwithstanding that such failure to 
cancel an agency interest file is a 
violation of Exchange rules. 

Supplementary Material 
.10 Absence from Crowd.—When a 

member keeps an order in his or her 
possession and leaves the Crowd in 
which dealings in the security are 
conducted, the member is not entitled 
during his or her absence to have any 
bid, offer or transaction made in such 
security on his or her behalf or to have 
dealings in the security held up until he 
or she is summoned to the Crowd, 
except that the member shall be held to 
any executions involving his or her 
agency interest file. To insure 
representation of an order in the market 
during his or her absence, a member 
must therefore actually turn the order 
over to another member who will 
undertake to remain in the Crowd. If a 
member keeps the order in his or her 
possession and during his or her 
absence from the Crowd the security 
sells at or through the limit of his or her 
order, the member will be deemed to 
have missed the market.
* * * * *

(Reminder of rule unchanged) 

Record of Orders 

Rule 123

* * * * *

(e) System Entry Required 
Except as provided in paragraph .21 

and .22 below, no Floor member may 
represent or execute an order on the 
Floor of the Exchange or place an 
interest file within the Display Book 
system unless the details of the order 
have been first recorded in an electronic 
system on the Floor. Any member 
organization proprietary system used to 
record the details of the order must be 
capable of transmitting these details to 
a designated Exchange database within 
such time frame as the Exchange may 
prescribe. The details of each order 
required to be recorded shall include 
the following data elements, any 

changes in the terms of the order and 
cancellations, in such form as the 
Exchange may from time to time 
prescribe:
1. Symbol; 
2. Clearing member organization; 
3. Order identifier that uniquely 

identifies the order; 
4. Identification of member or member 

organization recording order details; 
5. Number of shares or quantity of 

security; 
6. Side of market; 
7. Designation as market, limit, stop, 

stop limit; auction limit; 
8. Any limit price and/or stop price; 
9. Time in force;
10. Designation as held or not held; 
11. Any special conditions; 
12. System-generated time of recording 

order details, modification of terms of 
order or cancellation of order; 

13. Such other information as the 
Exchange may from time to time 
require.

* * * * *

Miscellaneous Requirements 

Rule 123A

* * * * *
.30 A specialist may accept one or 

more percentage orders.—
* * * * *

(a) The elected or converted portion of 
a percentage order that is convertible on 
a destabilizing tick and designated 
‘‘immediate execution or cancel 
election’’ (‘‘CAP-DI order’’) may be 
automatically executed and may 
participate in a sweep. 

(i) An elected or converted CAP-DI 
order on the same side of the market as 
an automatically executed electing 
order may participate in a transaction at 
the bid (offer) price if there is volume 
associated with the bid (offer) remaining 
after the electing order is filled in its 
entirety. An elected or converted CAP–
DI order on the same side of the market 
as an automatically executed electing 
order that sweeps the book will 
participate in a transaction at the sweep 
clean up price if there is volume 
remaining on the book or from contra-
side elected CAP DI orders at that price. 

(ii) An elected and converted CAP–DI 
order on the contra-side of the market 
as an automatically executed electing 
order may participate in a transaction at 
the bid (offer) price and the sweep clean 
up price, if any.
* * * * *

(Reminder of rule unchanged) 

NYSE Direct+ 

Rule 1000 
(a) [Only straight limit orders without 

tick restrictions are eligible for entry as 

auto ex orders. Auto ex orders to buy 
shall be priced at or above the price of 
the published NYSE offer. Auto ex 
orders to sell shall be priced at or below 
the price of the NYSE bid.] An auto ex 
order shall receive an immediate, 
automatic execution against orders 
reflected in the Exchange[’s] published 
quotation, orders on the book, Floor 
broker agency interest file and specialist 
interest file, in accordance with, and to 
the extent provided by, Exchange Rules 
1000–1004 and shall be immediately 
reported as [NYSE] Exchange 
transactions, unless: 

(i) The [NYSE] Exchange published 
quotation is in the non-firm quote mode; 

(ii) the execution price would be more 
than [five cents] a specified price away 
from the last reported transaction price 
in the subject security on the Exchange; 
as the Exchange shall from time to time 
determine and disseminate. 

(iii) with respect to a single-sided auto 
ex order, a better price exists in another 
ITS participating market center where 
an automatic execution is immediately 
available or where such better price is 
otherwise protected from a trade-
through by Securities and Exchange 
Commission rule or ITS Plan; 

[(iv)with respect to a single-sided auto 
ex order, the NYSE published bid or 
offer is 100 shares;] 

[(v)] (iv) a transaction outside the 
[NYSE] Exchange published bid or offer 
pursuant to Rule 127 is in the process 
of being completed, in which case the 
specialist should publish a bid and/or 
offer that is more than [five cents] a 
specified price away from the last 
reported transaction price in the subject 
security [on the Exchange]; 

[(v)] (v) trading in the subject security 
has been halted; 

(vi) the specialist has gapped the 
quotation in accordance with the 
policies and procedures of the 
Exchange; 

(vii) a liquidity replenishment point 
has been reached. A liquidity 
replenishment point is reached when: 

(A) the execution price of an auto ex 
order would be above (below) a 
specified price on the Exchange as the 
Exchange shall from time to time 
determine and disseminate, or 

(B) a specified price movement on the 
Exchange has occurred over a specified 
period of time, as the Exchange shall 
from time to time determine and 
disseminate. 

(b)(i) Auto ex orders to buy shall trade 
with the Exchange published best offer. 
Auto ex orders to sell shall trade with 
the Exchange published best bid. After 
trading with the bid (offer), the unfilled 
balance of any commitment to trade 
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received on the Floor through ITS shall 
be automatically cancelled. 

(ii) Where the volume associated with 
the Exchange published best bid (offer) 
is insufficient to fill an auto ex order in 
its entirety, other than a commitment to 
trade received on the Floor through ITS, 
the unfilled balance of such order (the 
‘‘residual’’) shall ‘‘sweep’’ the book—
trade with orders on the book and any 
broker agency interest file and specialist 
interest file until it is executed in full, 
its limit price if any is reached, or a 
liquidity replenishment point is 
reached, whichever occurs first. 

(iii) The residual shall trade with the 
orders on the book and any broker 
agency interest file and specialist 
interest file at a single price, such price 
being the best price at which such 
orders and files can trade with the 
residual to the extent possible, or a 
liquidity replenishment point, 
whichever comes first (‘‘clean up 
price’’). All orders on the book and 
Floor broker agency interest trading with 
the residual shall be on parity and 
receive the clean up price. If no orders 
capable of trading at the clean up price 
remain on the book, specialist interest 
may trade on parity with broker agency 
interest at that price. 

(iv) The sweep described in (ii) above 
is not available during the period a 
report of a transaction is being made in 
the book and the volume of the bid 
(offer) has decremented to 100 shares. 

(v) Any residual remaining after the 
sweep described in (ii) above shall be 
executed pursuant to Exchange auction 
market procedures unless the order is 
designated immediate or cancel, in 
which case the residual shall be 
automatically cancelled. 

[An auto ex limit order that cannot be 
immediately executed shall be 
displayed as a limit order in the auction 
market. An a auto ex orders equal to or 
greater than the size of the NYSE 
published bid or offer shall trade against 
the entire published bid or offer, and a 
new bid or offer shall be published 
pursuant to Rule 60(e). The unfilled 
balance of the auto ex order shall be 
displayed as a limit order in the auction 
market.]

[During a pilot program in 2003, 
NYSE Direct+ shall not be available in 
the following five stocks: American 
Express (AXP), Pfizer (PFE), 
International Business Machines (IBM), 
Goldman Sachs (GS), and Citigroup (C). 
The Exchange will announce in advance 
to its membership the time the pilot will 
run.]
* * * * *

Rule 1001 

(a) Subject to Rule 1000, auto ex 
orders shall be executed automatically 
and immediately reported. The contra 
side of the execution shall be [orders 
reflected in the Exchange’s published 
quotation], as follows: 

(i) the first contra side bid or offer at 
a particular price shall be entitled to 
time priority, but after a trade clears the 
Floor, all bids and offers at such price 
shall be on parity with each other; 

(ii) all bids or offers on parity shall 
receive a split of executions in 
accordance with Exchange Rule 72; 

(iii) the [specialist shall be 
responsible for assigning] assignment of 
the number of shares to each contra side 
bidder and offeror, as appropriate, in 
accordance with Exchange Rule 72, with 
respect to each automatic execution of 
an auto ex order shall be done 
systemically; 

(iv) the specialist shall be the contra 
party to any automatic execution of an 
auto ex order where interest reflected in 
the Exchange published quotation 
against which the auto ex order was 
executed is no longer available; 

(v) a universal contra shall be reported 
as the contra to each automatic 
execution of an auto ex order. 

(vi) the unfilled balance, if any, of an 
auto ex order shall be executed in 
accordance with, and to the extent 
provided by Exchange Rule 1000.

[(b) If the depth of the published bid 
or offer is not sufficient to fill an auto 
ex order in its entirety, the unfilled 
balance of the order shall be routed to 
the Floor and shall be displayed in the 
auction market.] 

[(c)] (b) No published bid or offer 
shall be entitled to claim precedence 
based on size with respect to executions 
against auto ex orders.
* * * * *

Rule 1002 

[Orders designated as ‘‘a] Auto ex[’’] 
orders in a particular stock, Investment 
Company Unit (as defined in paragraph 
703.16 of the Listed Company Manual), 
or Trust Issued Receipt (as defined in 
Rule 1200) shall be eligible to receive an 
automatic execution if entered after the 
Exchange has disseminated a published 
bid or offer until 3:59 p.m. for stocks 
and Trust Issued Receipts, or 4:14 p.m. 
for Investment Company Units, or 
within one minute of any other closing 
time of the Exchange’s floor market. 
[Orders designated as ‘‘a] Auto ex[’’] 
orders in a particular stock, Trust Issued 
Receipt, or Investment Company Unit 
that are entered prior to the 
dissemination of a bid or offer or after 
3:59 p.m. for stocks and Trust Issued 

Receipts, after 4:14 p.m. for Investment 
Company Units, or within one minute of 
any other closing time, shall be 
[displayed as limit orders] executed in 
the auction market unless it is a 
commitment to trade received on the 
Floor through ITS or is an auto ex order 
designated as immediate or cancel.
* * * * *

Rule 1003 

If a transaction has been agreed upon 
in the auction market, and an automatic 
execution involving auto ex orders is 
reported at a different price before the 
auction market transaction is reported, 
any tick test applicable to such auction 
market transaction shall be based on the 
last reported trade on the Exchange 
prior to such execution of auto ex 
orders.
* * * * *

Rule 1004 

Automatic executions of auto ex 
orders shall elect stop orders, stop limit 
orders and percentage orders electable 
at the price of such executions. Any 
stop orders so elected shall be executed 
pursuant to the Exchange’s auction 
market procedures, and shall not be 
guaranteed an execution at the same 
price as subsequent automatic 
executions of auto ex orders.
* * * * *

[Rule 1005 

An auto ex order for any account in 
which the same person is directly or 
indirectly interested may only be 
entered at intervals of no less than 30 
seconds between entry of each such 
order in a stock, Investment Company 
Unit (as defined in paragraph 703.16 of 
the Listed Company Manual), or Trust 
Issued Receipt (as defined in Rule 
1200), unless the orders are entered by 
means of separate order entry terminals, 
and the member or member organization 
responsible for entry of the orders to the 
Floor has procedures in place to 
monitor compliance with the separate 
terminal requirement.]
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below and is 
set forth in Sections A, B, and C below. 
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5 To the extent any inconsistencies exist between 
this filing and existing Exchange rules, the 
amendments and concepts proposed herein take 
precedence and override such rules.

6 See Securities Exchange Act Release No. 43767 
(December 22, 2000), 66 FR 834 (January 4, 2001) 
(SR–NYSE–00–18).

7 See Securities Exchange Act Release Nos. 45331 
(January 24, 2002), 67 FR 5024 (February 1, 2002) 
(SR–NYSE–2001–50); 46906 (November 25, 2002), 
67 FR 72260 (December 4, 2002) (SR–NYSE–2002–
47); and 48772 (November 12, 2003), 68 FR 65756 
(November 21, 2003) (SR–NYSE–2003–30).

8 Based on data through June 2004.
9 This would also have the effect of superceding 

four filings that have been approved by the 
Commission during the Direct+ pilot, which were 
made part of the pilot. See Securities Exchange Act 
Release No. 47463 (March 7, 2003), 68 FR 12122 
(March 13, 2003) (SR–NYSE–2002–44). However a 
portion of SR–NYSE–2002–37 that amends NYSE 
Rule 1002 to provide that Direct+ executions in 
ETFs are available until 4:14 p.m. would be made 
permanent by this filing. See Securities Exchange 
Act Release No. 47024 (December 18, 2002), 67 FR 
79217 (December 27, 2002) (SR–NYSE–2002–37). 
See also Securities Exchange Act Release Nos. 
47353 (February 12, 2003), 68 FR 8318 (February 
20, 2003) (SR–NYSE–2002–58) and 47614 (April 2, 
2003), 68 FR 17140 (April 8, 2003) (SR–NYSE–
2002–55).

10 Orders priced this way ‘‘lock’’ or ‘‘cross’’ the 
market. A ‘‘locking’’ bid (offer) is one that is the 
same price as the published offer (bid). For 
example, where a published offer (bid) is .50, a bid 
(offer) of .50 would ‘‘lock’’ the market, and there 
would be no spread. A ‘‘crossing’’ bid (offer) is one 
that is higher (lower) than the offer (bid), for 
example, a bid of .50 when the published offer is 
.45, or an offer of .45 when the published bid is .50.

11 An AL order that is not marketable at the time 
it is routed to the Display Book would be 
represented in the auction market in the same way 
as any non-marketable limit order, until it is 
executed or cancelled.

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange believes that the 

proposed amendments to its rules 5 
create a hybrid market, where investors 
would be able to choose the way their 
orders are executed. According to the 
Exchange, investors seeking the speed 
and certainty of an automatic execution 
at the published bid or offer to the 
extent of the volume associated with 
such published bid or offer, with any 
residual sweeping the book until 
executed, its limit price, if any, is 
reached, or a ‘‘liquidity replenishment 
point’’ (‘‘LRP’’), as described below, is 
reached, as well as those who prefer the 
opportunity for price improvement 
provided by the auction market, would 
be able to obtain executions in 
accordance with their preferences on 
the NYSE. The Exchange represents that 
the proposed amendments would be 
accomplished by, among other things, 
enhancements to Direct+, making its 
speed and execution certainty available 
to a wider variety of orders. In addition, 
the Exchange proposes to provide for a 
new order type, an AL order, and to 
modify the way market orders would be 
handled in the auction market to 
provide an opportunity for price 
improvement for those who desire it. 
The proposed amendments also address 
‘‘sweeps,’’ ‘‘locked’’ and ‘‘crossed’’ 
markets, and ‘‘trade-throughs’’ and seek 
to make Direct+ permanent. The 
Exchange represents that the changes 
described below may be implemented in 
stages given their significance to the 
marketplace, programming 
requirements, and the need for members 
and order routing vendors to make 
related changes to their systems.

Approval to Make Direct+ Permanent 
Direct+ was originally approved as a 

one-year pilot program ending on 
December 21, 2001.6 The pilot was 
subsequently extended for three 
additional one-year periods, and is 
currently scheduled to end on December 
23, 2004.7 The Exchange represents that 

the pilot has given the Exchange 
considerable experience with automated 
executions, as approximately 8% of the 
Exchange’s adjusted average daily 
volume 8 is currently executed through 
Direct+. As a result of this experience 
and the extensive changes to the 
Exchange’s market envisioned by the 
proposed amendments discussed below, 
the Exchange hereby seeks approval to 
make Direct+ permanent.9

Proposed Amendments to Exchange 
Rules 

In order to create the hybrid market, 
the Exchange proposes the following 
amendments to its rules:

i. Eliminate order size restrictions for 
automatically executed (‘‘auto ex’’) 
orders. 

ii. Eliminate the 30-second limitation 
for consecutive auto ex orders for 
accounts in which the same person is 
directly or indirectly interested. 

iii. Permit immediate or cancel 
(‘‘IOC’’) orders to be automatically 
executed. 

iv. Permit market orders to be 
automatically executed. Market orders 
not designated for automatic execution 
would be executed in the auction 
market where they would have an 
opportunity for price improvement. 
Market orders not immediately executed 
would be bid (offered) at the minimum 
variation better than the Exchange’s best 
bid (offer) at the time the order is routed 
to the Display Book for execution. If the 
order is not executed in the auction 
market within 15 seconds, it would be 
automatically executed. In addition, if 
an order enters the market on the same 
side at a better price, the contra-side 
offer (bid) changes so that an execution 
would give price improvement to the 
market order, or there is a quote at the 
minimum variation, the market order 
would be automatically executed, even 
if 15 seconds has not elapsed. For these 
reasons, a market order could be 
executed at an inferior price than the 
prevailing price at the time the order 
was routed to the Display Book. 

v. Limit orders to buy priced at or 
above the Exchange’s published offer 
and limit orders to sell priced at or 
below the Exchange’s published bid 
(‘‘marketable limit orders’’) 10 would be 
automatically executed, whether or not 
such orders are designated for automatic 
execution. Non-marketable limit orders 
are routed to the Display Book, even if 
designated auto ex, and would be 
represented in the auction market. 
When such orders become marketable, 
they would be included in the quote 
and could participate in automatic 
executions.

vi. Create a new order type—AL 
orders. AL orders would provide the 
opportunity for price improvement 
inherent in the auction market. AL 
orders would be required to be 
designated as such when entered. An 
AL order to buy should have a limit 
price at or above the published offer, 
and an AL order to sell should have a 
limit price at or below the published 
bid.11

As a marketable limit order, an AL 
order would be expected to be 
represented quickly in the auction 
market for potential price improvement 
and, if not executed immediately, would 
be reflected as the NYSE best bid or 
offer, as follows: an AL order to buy 
would be quoted the minimum variation 
better than the Exchange’s published 
best bid, and an AL order to sell would 
be quoted the minimum variation better 
than the Exchange’s published best 
offer, regardless of the AL order’s limit 
price. If a subsequent order on the same 
side as the AL order enters the market 
at a better price than the AL order is 
bidding (offering) at the time, takes 
some or all of the displayed contra-side 
volume, the contra-side offer (bid) 
changes so that an execution at that 
price would give the AL order price 
improvement, or there is a quote at the 
minimum variation, the AL order would 
be automatically executed. In addition, 
if the AL order has not been executed 
after 15 seconds, it would be 
automatically executed. 

An AL order could be executed at a 
price that is inferior to the price that 
was prevailing at the time the order was 
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12 Reference to the Exchange’s published bid and 
offer refers to the Exchange’s best or inside bid and 
offer, not a Liquidity Quotesm bid or offer.

13 Automatic executions also would not be 
available when the Exchange’s published quotation 
is in non-firm mode or trading in the security has 
been halted. These are unusual situations and 
happen infrequently. In addition, during the time 
that a report of execution is being made through the 
Display Book, automatic executions would continue 
until the volume associated with the bid and/or 
offer decrements to 100 shares and then would be 
suspended until the market is requoted. Automatic 
executions would then suspend until the reporting 
is concluded.

14 For example, where the quote is .10-.12, sweep 
transactions could occur at .12, .13, .14, .15, .16, 
.17, .18, .19, and .20, the LRP, and at .10, .09, .08, 
.07, .06, and .05, the LRP. Transactions could not 
occur at .21 or higher and .04 or lower, until the 
specialist executes a transaction or requotes the 
market. Similarly, where the quote is .04-.09, LRPs 
would be .95 and .15. Telephone conversation 
between Nancy R. Jenkins, Managing Director, 
NYSE, and Kelly Riley, Assistant Director, Division, 
Commission, on August 4, 2004.

15 Telephone conversation between Nancy R. 
Jenkins, Managing Director, NYSE, and Kelly Riley, 
Assistant Director, Division, Commission, on 
August 10, 2004.

16 If during a sweep, a better priced bid or offer 
is published by another market in which an 
automatic execution is immediately available or 
such bid is otherwise protected from a trade-
through (the execution of an order in one market 
at a price that is inferior to a price for more than 
one round lot displayed in another market), the 
portion of the sweeping order that satisfies the 
better-priced bid or offer would be automatically 
routed to such market, if not matched by the 
specialist, as described infra. The sweep would 
continue without that portion of the order.

17 The sweep price could be improved by the 
broker agency interest file and specialist interest 
file, discussed infra.

entered. This could occur due to the 
cancellation or execution of the 
displayed contra-side liquidity before 
the AL order is executed. 

vii. Market orders designated for 
automatic execution (‘‘auto ex market 
orders’’) and marketable limit orders 
routed to the Display Book would be 
automatically executed via Direct+ at 
the price and extent of the Exchange’s 
published bid or offer.12 Auto ex market 
and marketable limit orders to buy 
would be executed at the offer price, to 
the extent of the volume associated with 
the published offer. Auto ex market and 
marketable limit orders to sell would be 
executed at the bid price, to the extent 
of the volume associated with the 
published bid. The unfilled balance of 
an auto ex market or a marketable limit 
order would sweep the book until: (1) It 
is executed; (2) its limit price, if any, is 
reached; or (3) a LRP is reached. The 
execution of unfilled balances and LRPs 
are described in more detail below. The 
unfilled balance of an auto ex market 
order or a marketable limit order 
designated IOC would be automatically 
cancelled after the sweep.

viii. All quotes would be subject to 
automatic execution, unless designated 
otherwise. Non-auto-executable quotes 
could be generated electronically when 
LRPs are reached or by the specialist 
gapping the quote due to an order 
imbalance.13 A transaction, update of 
the quote by the specialist, or a timer-
generated quote update, as discussed 
below, would resume automatic 
executions and autoquote.

ix. The Exchange believes that LRPs 
would be volatility moderators and 
would assist in the maintenance of fair 
and orderly markets during sweeps. 
When a LRP is reached, the quotation 
would not be available for automatic 
execution and would be designated as 
such. Autoquote would be suspended, 
although cancellations of orders would 
be permitted. When a LRP is reached, 
the specialist, crowd, and off-floor 
market participants could enter orders 
to replenish liquidity on either side of 
the market. 

The Exchange proposes two new 
LRPs—a price-based LRP and a 

momentum-based LRP. The price-based 
LRP would be a minimum of five cents 
from the Exchange bid or offer, rounded 
to the next nearest nickel.14 A specified 
price movement over a specified period 
during a trading session would trigger 
the momentum-based LRP. The 
Exchange represents that the precise 
parameters for the momentum-based 
LRP are currently under review and 
would be identified at a later time and 
submitted as an amendment to this 
filing.15

In addition, Exchange rules currently 
provide that automatic execution is not 
available if the execution price would 
be more than five cents away from the 
last reported transaction price in the 
relevant security on the Exchange. The 
Exchange proposes to amend this rule to 
provide for execution price parameters 
based on the price of the security, rather 
than a uniform five-cent standard. 
Adoption of additional LRPs or changes 
to a LRP would be made as appropriate. 
Information about LRPs would be 
disseminated by the Exchange. 

x. The unfilled balance (referred to as 
the residual) of any auto ex market order 
or a marketable limit order would 
‘‘sweep’’ the book, automatically 
executing until it is filled, its limit price 
if any is reached, or a LRP is reached.16 
Bids and offers on the Display Book 
between the displayed bid or offer and 
the sweep ‘‘clean-up’’ price would 
receive price improvement at the 
‘‘clean-up’’ price.17 Any balance 
remaining after the order reaches its 
limit price, if any, or a LRP is reached, 
would remain on the book for handling 
in the auction market where it would 
become a bid or offer at its limit price 

or the LRP price, whichever is reached 
first. If executed at the price at which it 
is bidding (offering), the balance would 
have priority; if executed at a different 
price—within the parameters of its 
limit, if any—the balance would trade 
on parity with the crowd. However, if 
an auto ex market order or a marketable 
limit order is marked IOC, any unfilled 
balance remaining after the sweep or 
when a LRP is reached would be 
automatically cancelled.

xi. When a LRP is reached and no 
residual remains, or a residual remains 
and it is not capable of trading at a price 
above (in the case of a buy order) or 
below (in the case of a sell order) the 
LRP, autoquote would resume as soon 
as possible, but in no more than five 
seconds, unless in that time, orders 
came in that locked or crossed the 
market. If a LRP is triggered and a 
residual capable of trading at a price 
above or below the LRP remains, but 
does not lock or cross the market, 
autoquote would remain disengaged, 
and automatic executions could not 
occur until the specialist trades or 
requotes the market. However, 
autoquote and auto executions would 
resume in any event in no later than 28 
seconds. Where a residual remains and 
it is capable of trading above (below) a 
LRP and it locks or crosses the market, 
autoquote and auto executions would 
not be available until a trade occurs or 
the specialist requotes the market. 

xii. Intermarket Trading System 
(‘‘ITS’’) commitments to trade sent to 
the Exchange from another market 
center because the Exchange’s 
published bid or offer is the national 
best bid or offer (‘‘incoming’’ ITS 
commitments) would be automatically 
executed. These commitments to trade 
would be executed to the extent of the 
volume of the Exchange’s published bid 
or offer, and any unfilled balance would 
be automatically cancelled. 

xiii. Where the national best bid or 
offer is published by another market 
center in which an automated execution 
is immediately available, or such bid or 
offer is otherwise protected from a 
trade-through and the specialist has not 
systemically matched the price 
associated with such bid or offer, the 
Exchange would automatically route to 
such market center the portion of a 
market or marketable limit order that 
would satisfy the better-priced bid or 
offer (‘‘outgoing’’ ITS commitments), 
unless the entity entering the order 
indicated that it was 
contemporaneously satisfying such 
better bid or offer. If the routed 
commitment is not executed or not 
executed in its entirety, such 
commitment, or balance thereof, would 
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18 The purpose of a gapped quote would be to 
disseminate the existence of an order imbalance 
and minimize short-term price dislocation 
associated with such imbalance by allowing 
appropriate time for the entry of offsetting orders 
or the cancellation of orders on the side of the 
imbalance. An imbalance could occur because of a 
sudden influx of orders on the same side of the 
market, the entry of one or more large-sized order(s) 
with little or no offsetting interest, or when a 
member proposes to effect a one-sided block 
transaction at a significant premium or discount to 
the prevailing market. The size of an imbalance 
suitable for gapped quoting would be at least 10,000 
shares or a quantity of stock having a value of 
$200,000 or more. The specialist would gap the 
quote by widening the spread, with the imbalance 
side priced at the last sale and the contra-side 
priced where the specialist thinks stock could trade 
if the imbalance continues to exist. The size 
identified with the gapped quote would be 100 × 
size or size × 100, the size side being the amount 
of the imbalance. The specialist would identify a 
quote as gapped to differentiate from non-gap quote 
related 100-share bids or offers.

19 This is different from the Exchange’s current 
gapped quotation procedures, which are described 
in Information Memo 04–27 (June 9, 2004).

20 In a filing pending with the Commission, the 
Exchange has proposed amendments to its rules 
that permit a customer to preclude the specialist 
from trading on parity with the customer. See 
Securities Exchange Act Release No. 50090 (July 27, 
2004), 69 FR 46197 (August 2, 2004) (SR–NYSE–
2004–06). These amendments, if approved, would 
apply to transactions with the specialist interest 
file.

21 ‘‘G’’ orders refers to proprietary orders 
represented pursuant to Section 11(a)(1)(G) of the 
Act. 15 U.S.C. 78k(a)(1)(G).

22 Tick-restricted stop orders would not be 
eligible for automatic execution.

23 See Information Memorandum 03–28 (June 20, 
2003) (Amendments to Direct+). The Commission 
approved a proposal to increase the size of Direct+ 
orders in Investment Company Units and Trust 
Issued Receipts to a maximum level of 10,000 
shares. See Securities Exchange Act Release No. 
47024 (December 18, 2002), 67 FR 79217 (December 
27, 2002) (SR–NYSE–2002–37).

return to the Exchange. Upon its return, 
the portion that had been sent away 
would be handled in accordance with 
its terms, as described herein. The 
effective time for proper sequencing 
purposes of the returned portion would 
be the time it returns to the Exchange.

xiv. A specialist could cause a non-
auto-executable quote by gapping the 
quotation 18 due to an order imbalance 
in accordance with the policies and 
procedures of the Exchange. The quote 
would be designated as non-auto-
executable, and autoquote would be 
suspended, except for cancellations.19 
Once a trade occurs or a non-gapped 
quote is published, autoquote and 
automatic execution would resume.

xv. Specialists would have the ability 
to systemically supplement the quote, 
determine price points outside the 
Exchange best bid and offer to which he 
or she wants to provide liquidity by 
bidding or offering on behalf of the 
dealer account, which could serve to 
improve a sweep price, facilitate a 
single-price execution at the bid or offer 
price, and systemically match outgoing 
ITS commitments. When facilitating a 
single-price execution, the specialist 
would be required to buy (sell) all of the 
volume remaining on the order being 
facilitated. The specialist interest file 
would not be disseminated unless at the 
Exchange best bid or offer price. 
Specialist interest that establishes the 
best bid or offer would be entitled to 
priority with the crowd at that price for 
one trade, as current Exchange rules 
permit. Specialist interest at other prices 
would yield to agency orders and the 
broker agency interest file, discussed 
below, except that, once orders on the 
book are filled, specialists could trade 

on parity with the crowd, including 
broker agency interest.20

xvi. Brokers would have the ability to 
place within the Display Book system 
an agency interest file at varying prices 
at or outside the quote with respect to 
orders the broker is representing, except 
for ‘‘G’’ orders.21 This interest would 
not be disseminated unless at the 
Exchange’s best bid or offer. The 
specialist would be able to view only 
aggregated broker agency interest at 
each price. Broker agency interest 
would have priority if it establishes the 
best bid or offer and would be on parity 
with other orders at its price, except 
specialist interest, as described above. 
The broker’s agency interest could serve 
to improve the price of a sweep order. 
The broker would be able to place 
agency interest in only one crowd at any 
given time, as determined by the 
Exchange. The broker would be required 
to cancel his or her agency interest file 
when leaving the crowd. When the 
broker wants to trade as part of the 
crowd on the same side and at the same 
price as his or her agency interest, the 
broker would be required to add to the 
existing agency interest or cancel any 
agency interest at that price before 
verbally trading in the crowd. If the 
broker leaves the crowd without 
canceling his or her agency interest file 
and a trade occurs involving such 
interest, the broker would be held to 
that trade.

xvii. Eligible tick-restricted orders 
would be capable of automatic 
execution when they are marketable. A 
tick-restricted order not immediately 
eligible to trade would remain on the 
book as a tick-restricted order for 
handling in the auction market.22

xviii. The specialist would no longer 
be responsible for assigning the number 
of shares to each contra-party with 
respect to an automatic execution that 
includes specialist or crowd orders. 
Instead, such assignment would be done 
systemically. 

xix. Elected and converted portions of 
CAP–DI orders (convert and parity 
percentage orders) would be 
automatically executed and could 
participate in a sweep. 

xx. Elected and converted CAP–DI 
orders on the same side of the market 
as an automatically executed order 
would participate in a transaction at the 
bid (offer) price if there is volume 
remaining after the order is filled by 
such bid (offer). Elected and converted 
CAP–DI orders on the same side of the 
market as an automatically executed 
order that sweeps the book would 
participate in a transaction at the sweep 
clean up price if there is volume 
remaining on the book or from contra-
side elected CAP–DI orders at that price. 

Elected and converted CAP–DI orders 
on the contra-side of the market as an 
automatically executed order would 
participate in a transaction at the bid 
(offer) price and the sweep clean up 
price, if any, providing liquidity to the 
market.

Operation of Direct+ Under Existing 
Rules 

Direct+ currently provides for the 
automatic execution of straight limit 
orders (i.e. orders without tick 
restrictions) of 1,099 shares or less 
(5,000 shares or less for Investment 
Company Units, as defined in paragraph 
703.16 of the Listed Company Manual, 
and for Trust Issued Receipts, such as 
HOLDRs, as defined in NYSE Rule 
1200) 23 against trading interest reflected 
in the Exchange’s published quotation. 
Orders capable of execution via Direct+ 
are defined in NYSE Rule 13 as ‘‘auto 
ex’’ orders. It is not mandatory that all 
eligible limit orders be entered as auto 
ex orders. Rather, the member 
organization entering the order (or its 
customer if enabled by the member 
organization) can choose to enter an 
auto ex order when such member 
organization (or customer) believes that 
the speed and certainty of an execution 
at the Exchange’s published bid or offer 
price is in the customer’s best interest. 
Where the customer’s interests are best 
served by being afforded the 
opportunity for price improvement, the 
member organization (or customer) may 
enter a limit or market order by means 
of the SuperDot  (‘‘DOT’’) system for 
representation in the auction market.

Direct+ orders are entered through 
DOT with the indicator NX added to 
identify the order as an auto ex order. 
In accordance with limit price 
requirements, the auto ex order is priced 
at or above the Exchange’s published 

VerDate jul<14>2003 15:22 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00057 Fmt 4703 Sfmt 4703 E:\FR\FM\16AUN1.SGM 16AUN1



50416 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Notices 

24 See NYSE Rule 1000.
25 See NYSE Rule 1000.
26 See NYSE Rule 1001(b).
27 See NYSE Rule 15A.

28 See NYSE Rule 1001(a).
29 See NYSE Rule 1001(b).
30 See NYSE Rule 1001(a)(iv).
31 See note 6, supra.

32 The Exchange continues to believe this 
interpretation is appropriate and hereby requests 
that the Commission continue its approval of this 
interpretation.

33 See note 6, supra.
34 NYSE Rule 91 includes transaction 

confirmation requirements in instances in which 
the specialist participates in a transaction as both 
principal and agent. For recent amendments to this 
rule, see the filing SR–NYSE–2002–32. See 
Securities Exchange Act Release No. 49183 
(February 4, 2004), 69 FR 6354 (February 10, 2004).

35 The Exchange continues to believe this 
interpretation is appropriate and hereby requests 
the Commission continue its approval of this 
interpretation.

36 See letter from James E. Buck, Secretary and 
Senior Vice President, Exchange, to Larry E. 
Bergmann, Senior Associate Director, Division, 
Commission, dated December 21, 2000 (‘‘Exemption 
Letter’’) and response from Larry E. Bergmann to 
James E. Buck, dated December 22, 2000.

37 17 CFR 240.10a–1.
38 The Exchange continues to believe this 

interpretation is appropriate, particularly in light of 
the recent adoption of Regulation SHO by the 
Commission. See Securities Exchange Act Release 
No. 50103 (July 28, 2004), and hereby requests its 
continued approval.

offer (in the case of an auto ex order to 
buy), or at or below the Exchange’s 
published bid (in the case of an auto ex 
order to sell). The auto ex order receives 
an automatic execution when the limit 
price is equal to or better than the 
published bid or offer, without being 
exposed to the price improvement 
mechanism of the auction market, 
provided the bid or offer is still 
available.24 The transaction report is 
returned through DOT to the member 
organization (or customer) that entered 
it.

An auto ex order equal to or greater 
than the size of the Exchange’s 
published bid or offer trades against the 
entire published bid or offer, and a new 
bid or offer is published pursuant to 
NYSE Rule 60(e). Auto ex orders that 
cannot be immediately executed are 
displayed as limit orders in the auction 
market,25 as is the unfilled balance of 
any partially executed auto ex order.26

Where the best bid or offer is in 
another market, the auto ex order is 
delivered to the specialist, who must 
either match the better price displayed 
by the other market or send a 
‘‘commitment to trade’’ to the market 
displaying the best price via ITS.27

In any instance where the automatic 
execution feature is not available, the 
auto ex order is entered for execution in 
the Exchange’s auction market. Pursuant 
to current NYSE Rule 1000, automatic 
execution is not available when: 

(i) The NYSE’s published quotation is 
in the non-firm quote mode; 

(ii) the execution price would be more 
than five cents away from the last 
reported transaction price in the subject 
security on the Exchange; 

(iii) with respect to a single-sided auto 
ex order, a better price exists in another 
ITS participating market center; 

(iv) with respect to a single-sided auto 
ex order, the NYSE’s published bid or 
offer is 100 shares (on the side such 
order would be executed against); 

(v) a transaction outside the NYSE’s 
published bid or offer pursuant to NYSE 
Rule 127 is in the process of being 
completed, in which case the specialist 
should publish a bid and/or offer that is 
more than five cents away from the last 
reported transaction price in the subject 
security on the Exchange; and 

(vi) trading in the subject security has 
been halted. 

The contra side of an auto ex order 
execution is the trading interest 
reflected in the Exchange’s published 
bid or offer. A universal contra is 

reported as the contra to each auto ex 
execution, with such contra interest 
participating in accordance with the 
Exchange’s auction market principles of 
priority and parity as codified in NYSE 
Rule 72 (NYSE Rule 1001(a)), except 
that no published bid or offer is entitled 
to claim precedence based on size with 
respect to executions against auto ex 
orders (NYSE Rule 1001(c)). 

The specialist is responsible for 
assigning the appropriate number of 
shares to each contra participant after an 
auto ex order has been executed that 
includes specialist or crowd orders.28 If 
the depth of the published bid or offer 
is not sufficient to fill an auto ex order 
in its entirety, the unfilled balance is 
routed to the floor and displayed in the 
auction market.29 Once the order is 
entered in the auction market, it is 
treated the same as any other limit order 
entered into DOT.

The specialist is the contra party to 
any automatic execution of an auto ex 
order where interest reflected in the 
published quotation against which the 
auto ex order was executed is no longer 
available.30 This may occur even though 
the specialist’s interest was not part of 
such quotation. For example, the 
published quotation may reflect the 
interest of a broker in the crowd that 
was executed in an auction market 
transaction. If an auto ex order is 
executed against the published bid or 
offer before it can be updated, the 
specialist must take the contra side of 
the auto ex execution. In other 
instances, the crowd broker might 
cancel his or her interest as reflected in 
the published quotation, but an auto ex 
order might be executed against such 
quotation before it can be updated. 
Again, in such instance, the specialist 
would be required to take the contra 
side of the auto ex execution.

The specialist’s obligation under 
NYSE Rule 1001(a)(iv) exists regardless 
of the tick associated with the automatic 
execution. However, in the auction 
market context, NYSE Rule 104, which 
sets forth the specialist’s affirmative and 
negative obligations, restricts the 
specialist’s ability to purchase stock on 
direct plus ticks or sell stock on direct 
minus ticks. Accordingly, the Exchange 
sought and received Commission 
approval of an interpretation of NYSE 
Rule 104 31 that provides that any 
instance in which the specialist is 
effecting such a direct tick transaction 
only because he or she has been 
required to assume the contra side of an 

auto ex execution shall be deemed to be 
a ‘‘neutral’’ transaction for purposes of 
NYSE Rule 104, and shall not be 
deemed a violation of the Exchange 
rule. The Exchange believes that this 
interpretation is appropriate because the 
specialist is not setting the price, but is 
simply being required to trade at a price 
set by other market participants.32

Similarly, the Exchange sought and 
received Commission approval 33 of its 
interpretation that NYSE Rule 91 34 does 
not apply where the specialist is the 
contra party to an auto ex execution, as 
the specialist does not accept an auto ex 
order for execution or act as agent in the 
execution of such order.35

Similarly, the Exchange received an 
interpretive position from the 
Commission 36 that under the short sale 
rule, Rule 10a–1 of the Act,37 the 
specialist is not deemed to be in 
violation when he or she is required 
under NYSE Rule 1001(a)(iv) to take the 
contra side of an auto ex execution on 
a minus or zero minus tick and has an 
existing short position or would be 
creating a short position by virtue of 
such execution. In such instance, the 
specialist is not deemed to be engaging 
in manipulative behavior to influence 
the price of the subject security because 
the specialist is simply being required to 
trade at a price set by other market 
participants.38

Auto ex orders are eligible to receive 
an automatic execution if entered after 
the Exchange has disseminated a 
published bid or offer until 3:59 p.m. for 
stocks and Trust Issued Receipts, 4:14 
p.m. for Investment Company Units, or 
within one minute of any other closing 
time of the Exchange’s floor market. 
Orders designated as auto ex that are 
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39 See NYSE Rule 1002.
40 See NYSE Rule 1004.
41 See note 6, supra.
42 See NYSE Rule 1003.

43 See NYSE Rule 1005.
44 See NYSE Rule 13.
45 A few order types would be ineligible for 

automatic execution, including, ‘‘all or none’’ 
(AON), CAP, ‘‘opening only’’ (OPG), ‘‘fill or kill’’ 
(FOK), ‘‘limit on close’’ (LOC), ‘‘market on close’’ 
(MOC), stop, stop limit, and ‘‘basis’’ (BAS) orders. 
Odd lots would also be ineligible for automatic 
execution via Direct+ at this time.

entered prior to the dissemination of a 
bid or offer or after 3:59 p.m./4:14 p.m. 
or within one minute of any other 
closing time, are displayed as limit 
orders in the auction market.39

Automatic executions of Direct+ 
orders elect stop orders, stop limit 
orders and percentage orders electable 
at the price of such executions. Any 
stop orders so elected are executed 
pursuant to Exchange auction market 
procedures and are not guaranteed an 
execution at the same price as 
subsequent automatic executions of auto 
ex orders.40 The Exchange sought and 
the Commission approved an 
interpretation 41 that, for the purposes of 
NYSE Rule 123A, the specialist is not 
required to fill any stop orders elected 
by an auto ex execution at the price of 
the electing sale in any instance where 
the specialist was required by NYSE 
Rule 1001(a)(iv) to take the contra side 
of an auto ex execution.

If a transaction is being completed in 
the auction market and an execution 
involving auto ex orders is reported at 
a different price before the auction 
market transaction is reported, any tick 
test applicable to the auction market 
transaction is based on the last reported 
trade prior to the execution of the auto 
ex order.42 For example, assume the 
following: the Exchange’s published 
quotation is 20 bid for 5,000 shares, and 
5,000 shares offered at 20.04. The last 
reported sale was 20.02, which means 
the published bid is a plus tick. A 
broker in the crowd bids 20.03 for 5,000 
shares, and another broker, representing 
a short sale order, agrees to trade at the 
20.03 bid price. Before the trade at 20.03 
is reported, an auto ex order to buy is 
automatically executed at the 20.04 
published offer price, making the trade 
to be reported at 20.03 a minus tick, 
which would preclude execution of the 
order to sell short.

NYSE Rule 1003 provides that in this 
instance, for the purposes of NYSE Rule 
440B and Rule 10a–1 of the Act, the 
short sale tick test would be based on 
the sale of 20.03, a plus tick compared 
with the last reported sale of 20.02 at 
the time the crowd brokers were 
completing the trade. The short sale 
would be reported to the Consolidated 
Tape as ‘‘sold’’ indicating other 
transactions in the stock have printed 
on the tape between the time of the sold 
transaction and its print time. 
Nevertheless, a floor broker will not be 
permitted to sell short at a price lower 
than the best bid displayed in the 

auction market at the time the 
transaction is reported. 

Finally, current Direct+ rules restrict 
the frequency and size of auto ex orders. 
An auto ex order for any account in 
which the same person is directly or 
indirectly interested may only be 
entered at intervals of no less than 30 
seconds between entry of each such 
order in a stock, Investment Company 
Unit, or Trust Issued Receipt, unless the 
orders are entered by means of separate 
order entry terminals, and the member 
or member organization responsible for 
entry of the orders to the floor has 
procedures in place to monitor 
compliance with the separate terminal 
requirement.43 In addition, the size of 
auto ex orders in stocks is limited to 
1,099 shares. Auto ex orders in 
investment company units and Trust 
Issued Receipts are currently limited to 
5,000 shares, although the Exchange is 
authorized to increase the size limit for 
these orders to 10,000 shares.44

Operation of Hybrid Market Under the 
Proposed Amendments 

Pursuant to the proposed 
amendments, auto ex market orders, 
marketable limit orders, and incoming 
ITS commitments to trade routed to the 
Display Book, regardless of size, would 
be eligible for automatic execution 45 
against the trading interest reflected in 
the Exchange’s published quotation, 
with any unfilled balance ‘‘sweeping’’ 
the book, broker agency interest file, and 
specialist interest file until executed, its 
limit price, if any, is reached, or a LRP 
is reached. AL orders, market orders, 
and non-marketable limit orders would 
remain on the Display Book for 
handling in the auction market.

Unless the published bid and/or offer 
has been designated non-auto 
executable, auto ex market orders, 
marketable limit orders and incoming 
ITS commitments to buy would be 
automatically executed at the offer price 
to the extent of the volume associated 
with the published offer. Auto ex 
market orders, marketable limit orders, 
and incoming ITS commitments to sell 
would be executed at the bid price, to 
the extent of the volume associated with 
the published bid. The unfilled balance 
of auto ex market and marketable limit 
orders would sweep the book, 
automatically executing until filled; 

their limit price, if any is reached; or a 
LRP is reached. 

The unfilled balance of any incoming 
ITS commitment to trade would be 
cancelled. Furthermore, the unfilled 
balance of any auto ex market order or 
marketable limit order designated IOC 
would be cancelled after the sweep.

Any residual remaining after an auto 
ex market order or marketable limit 
order sweeps to its limit price, if any, or 
reaches a LRP, would remain on the 
book for handling in the auction market 
where it would become a bid or offer at 
its limit price, or the LRP price, 
whichever is reached first. If the 
residual executes at the price at which 
it is bidding (offering), it would have 
priority. If it executes at a different 
price—within the parameters of its 
limit, if any—it would trade on parity. 

AL orders and market orders would 
be executed in the auction market, with 
an opportunity for price improvement. 
Both are marketable orders and, if not 
executed immediately in the auction 
market, would be reflected as the 
Exchange’s best bid or offer quoted at 
the minimum variation better than the 
prevailing bid or offer. If not executed 
within 15 seconds, AL orders and 
market orders would be automatically 
executed. In addition, if a subsequent 
order enters the market on the same side 
at a better price, the contra-side offer 
(bid) changes so that an execution at 
that price would give the AL order or 
market order price improvement, or 
there is a quote at the minimum 
variation, the market or AL order would 
automatically trade, even if 15 seconds 
has not elapsed. AL orders, but not 
market orders, would also be 
automatically executed if a subsequent 
order enters the market on the same side 
and takes some or all of the displayed 
contra side liquidity. 

Multiple AL orders and market orders 
on the same side of the market would 
be aggregated at the best price 
(consistent with the AL order limits), 
and executions would occur based on 
time priority. 

AL orders and market orders would 
be executed at a price at or better than 
the national best bid or offer published 
by another market center in which an 
automated execution is immediately 
available or such bid or offer is 
otherwise protected from a trade-
through at the time of the order’s 
execution. If that price is not available 
on the Exchange, the portion of the 
order that would satisfy such better 
price would be automatically routed to 
the relevant market center, unless the 
entity entering the order indicated it 
was contemporaneously satisfying the 
better bid or offer. 
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46 In addition, when a report of a transaction is 
being made through the Display Book, auto quote 
would be suspended until the reporting is 
concluded.

47 The Exchange has committed to amending 
NYSE Rule 1001(a)(iv) to reflect this proposed 
change. Telephone conversation between Nancy R. 
Jenkins, Managing Director, NYSE, and Kelly Riley, 
Assistant Director, Division, Commission, on 
August 10, 2004.

48 See NYSE Rule 1003.

An AL order or market order could 
miss the market at the time it was 
entered, receiving an execution at an 
inferior price due to the cancellation or 
execution of the displayed contra-side 
liquidity before the order is executed. 

Non-marketable limit orders would be 
reflected in the published quotation in 
accordance with NYSE Rules 60 and 
79A.15. Once in the published 
quotation, such orders could become the 
contra-side of an automatic execution 
and participate in a sweep. 

In any instance where the quote is 
non auto-executable, orders would be 
executed in the Exchange auction 
market. Autoquote would be suspended 
except for cancellations when automatic 
executions are not available.46

When a LRP is reached and no 
residual remains, or a residual remains 
and it is not capable of trading at a price 
above (in the case of a buy order) or 
below (in the case of a sell order) the 
LRP, autoquote would resume as soon 
as possible, but in no more than five 
seconds, unless in that time, orders 
came in that locked or crossed the 
market. If a LRP is reached and a 
residual capable of trading at a price 
above or below the LRP remains, but 
does not lock or cross the market, 
autoquote would remain disengaged, 
and automatic executions could not 
occur until the specialist trades or 
requotes the market.

Autoquote and auto execution, 
however, would resume in any event in 
no later than 28 seconds. Where a 
residual remains capable of trading at a 
price above (below) a LRP, and it locks 
or crosses the market, autoquote and 
auto ex would not be available until a 
trade occurs or the specialist requotes 
the market. 

A universal contra would continue to 
be reported as the contra to each auto 
ex execution, with such contra interest 
participating in accordance with the 
Exchange rules of priority and parity as 
codified in NYSE Rule 72. No published 
bid or offer would be entitled to claim 
precedence based on size with respect 
to executions against auto ex orders. 
However, the specialist would no longer 
be responsible for assigning the 
appropriate number of shares to each 
contra participant to an automatic 
execution that includes specialist and/
or crowd orders. This would be done 
systemically. 

The specialist would continue to be 
the contra party to any automatic 
execution where interest reflected in the 

published quotation against which the 
auto ex order was executed is no longer 
available. Except with respect to 
transactions occurring with the broker 
agency interest file, as of today, this 
could occur even though the specialist’s 
interest was not part of such 
quotation.47

Automatic executions would continue 
to be available from the time the 
Exchange disseminates a published bid 
or offer until 3:59 p.m. for stocks and 
Trust Issued Receipts, or 4:14 p.m. for 
Investment Company Units, or within 
one minute of any other closing time of 
the Exchange’s floor market. Auto ex 
orders entered prior to the 
dissemination of a bid or offer or after 
3:59 p.m./4:14 p.m. or within one 
minute of any other closing time, would 
be handled in the auction market. 

The current operation of Direct+ with 
respect to auction market short sales 
where an auto ex transaction changes 
the tick prior to the report of such short 
sale 48 and the election of stop, stop 
limit, and percentage orders would 
remain unchanged.

Specialist Interest File 
Specialists would have the ability to 

systemically supplement the quote, 
determine price points outside the quote 
to which he or she wants to provide 
liquidity by bidding or offering on 
behalf of its dealer account, which 
could improve a sweep price, facilitate 
a single-price execution at the bid or 
offer price, and systemically match 
outgoing ITS commitments. When 
facilitating a single-price execution, the 
specialist would be required to buy 
(sell) all of the volume remaining on the 
order being facilitated. The specialist 
interest file would not be disseminated 
unless it is at the Exchange’s best bid or 
offer price. Specialist interest file that 
establishes the best bid or offer would 
be entitled to priority with the crowd at 
that price for one trade, as current 
Exchange rules permit. Specialist 
interest file at other prices would yield 
to agency orders and the broker agency 
interest file, except that, once orders on 
the book are filled, specialists could be 
on parity with the crowd, including 
broker agency interest file. 

Broker Agency Interest File 
Brokers would have the ability to 

place within the Display Book system 
an agency interest file at varying prices 

at or outside the quote with respect to 
orders the broker is representing, except 
for ‘‘G’’ orders. The broker agency 
interest file would not be disseminated 
unless it is at the Exchange best bid or 
offer. The specialist would be able to 
view only aggregated broker agency 
interest file at each price. Broker agency 
interest file would have priority if it 
establishes the best bid or offer, and 
would be on parity with other orders at 
its price, except specialist interest file, 
as described above. Broker agency 
interest file could serve to improve the 
price of a sweep order. The broker 
would be able to place an agency 
interest file in only one crowd at any 
given time, as determined by the 
Exchange. The broker would be required 
to cancel his or her agency interest file 
when leaving the crowd. When the 
broker wants to trade as part of the 
crowd at the same price on the same 
side of the market as his or her agency 
interest file, he or she would be required 
to add to his or her existing agency 
interest file or cancel agency interest file 
at that price before verbally trading in 
the crowd. If the broker leaves the 
crowd without canceling his or her 
agency interest file, and a trade occurs 
involving such interest file, the broker 
would be held to that trade. 

‘‘Locked’’ and ‘‘Crossed’’ Markets 
The proposed amendments provide 

for automatic execution of any order 
that locks or crosses the Exchange 
market, unless the quotation is non-auto 
executable. If an order locking or 
crossing the market is not automatically 
executed in its entirety, the remaining 
portion of such order would sweep the 
book until executed, reaches its limit 
price, if any, or reaches a LRP. Once a 
LRP is reached, any residual that 
continues to lock or cross the market 
would be handled in the auction 
market. 

Trade-Throughs 
Where the best bid or offer is 

published by another market center in 
which an automated execution is 
immediately available, or such bid or 
offer is otherwise protected from a 
trade-through, and the specialist has not 
systemically matched the price 
associated with such better bid or offer, 
the Exchange would automatically route 
as a commitment to trade the portion of 
any market order, auto ex market order, 
AL order, or limit order routed to the 
Display Book that satisfies such better 
bid or offer, unless the entity entering 
the order indicated that it was 
contemporaneously satisfying the better 
bid or offer. If such commitment to trade 
is not filled or not filled in its entirety, 
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49 15 U.S.C. 78f(b).
50 15 U.S.C. 78f(b)(5).
51 15 U.S.C. 78k–1(a)(1).

52 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See Securities Exchange Act Release No. 49946 

(June 30, 2004), 69 FR 41009 (‘‘Notice’’).
4 See letter from Mai S. Shiver, Director/Senior 

Counsel, Regulatory Policy, PCX, to Nancy J. 
Sanow, Assistant Director, Division of Market 
Regulation (‘‘Division’’), Commission, dated August 
2, 2004 (‘‘Amendment No. 1’’). In Amendment No. 
1, the Exchange clarified the intent of the drafters 
regarding the interpretation of ‘‘beneficial 
ownership’’ and any variation thereof, made other 
technical corrections to the text of the proposed 
rule change, and requested accelerated approval of 
Amendment No. 1.

the balance would be returned to the 
Exchange and handled in the manner 
described above, consistent with its 
instructions. The order entry time 
associated with this returned portion of 
the order would be the time of its 
return, not the time the order was first 
entered with the Exchange. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change, as amended, is 
consistent with Section 6(b) of the 
Act,49 in general, and furthers the 
objectives of Section 6(b)(5),50 in 
particular, because it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. The 
Exchange also believes that the 
proposed rule change is designed to 
support the principles of Section 
11A(a)(1) of the Act 51 in that it seeks to 
assure economically efficient execution 
of securities transactions, makes it 
practicable for brokers to execute 
investors’ orders in the best market, and 
provides an opportunity for investors’ 
orders to be executed without the 
participation of a dealer.

B. Self-Regulatory Organization’s 
Statement of Burden on Competition 

The Exchange does not believe that 
the proposed rule change, as amended, 
will impose any burden on competition 
that is not necessary or appropriate in 
furtherance of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement of Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change, as amended. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission will: 

(A) By order approve the proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–NYSE–2004–05 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–NYSE–2004–05. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–NYSE–
2004–05 and should be submitted on or 
before September 7, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.52

J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–18638 Filed 8–13–04; 8:45 am] 

BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50170; File No. SR–PCX–
2004–56] 

Self-Regulatory Organizations; Order 
Granting Approval of Proposed Rule 
Change and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 1 to the Proposed 
Rule Change by the Pacific Exchange, 
Inc. Relating to the Certificate of 
Incorporation and Bylaws of 
Archipelago Holdings, Inc. 

August 9, 2004. 

I. Introduction 

On June 28, 2004, the Pacific 
Exchange, Inc. (‘‘PCX’’ or ‘‘Exchange’’), 
through its wholly owned subsidiary 
PCX Equities, Inc. (‘‘PCXE’’), filed with 
the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change relating to the Certificate of 
Incorporation and Bylaws of 
Archipelago Holdings, Inc. (‘‘New Arca 
Holdings’’). The proposed rule change 
was published for comment in the 
Federal Register on July 7, 2004.3 The 
Commission received no comments on 
the proposal. On August 3, 2004, the 
Exchange filed Amendment No. 1 to the 
proposed rule change.4 This order 
approves the proposed rule change, 
grants accelerated approval to 
Amendment No. 1 to the proposed rule 
change, and solicits comments from 
interested persons on Amendment No. 
1.
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5 See Securities Act Registration Statement on 
Form S–1 filed by New Arca Holdings (File No. 
333–113226) (‘‘Registration Statement on Form S–
1’’). In connection with the conversion to a 
Delaware corporation, each current member of 
Current Arca Holdings will receive 0.222222 shares 
of common stock of New Arca Holdings for each 
share of Current Arca Holdings held by the member, 
and one of Current Arca Holdings’ members, GAP 
Archa Holdings, Inc., will be merged with and into 
New Arca Holdings. The stockholders of GAP 
Archa Holdings, Inc. will receive shares of common 
stock of New Arca Holdings for their shares of 
common stock of GAP Archa Holdings, Inc., and the 
shares of New Arca Holdings common stock owned 
by GAP Archa Holding, Inc. prior to the merger 
would be cancelled.

6 15 U.S.C. 78f(5).
7 Section H(2) of Article Fourth of the Certificate 

of Incorporation defines ‘‘person’’ to mean a natural 
person, company, government, or political 
subdivision, agency, or instrumentality of a 
government.

8 Section C of Article Fourth of the Certificate of 
Incorporation. The Voting Limitation and the 
Nonvoting Agreement Prohibition would not apply 
to (1) any solicitation of any revocable proxy from 
any stockholder of New Arca Holdings by or on 
behalf of New Arca Holdings or by an officer or 
director of New Arca Holdings acting on behalf of 
New Arca Holdings or (2) any solicitation of any 
revocable proxy from any stockholder of New Arca 
Holdings by any other stockholder that is 
conducted pursuant to, and in accordance with, 
Regulation 14A promulgated pursuant to the Act. 
Id.

9 PCXE Rule 1(n) currently defines an ‘‘ETP 
Holder’’ as a sole proprietorship, partnership, 
corporation, limited liability company or other 
organization in good standing that has been issued 
an Equity Trading Permit by PCXE for effecting 
approved securities transactions on the PCXE’s 
trading facilities. An ETP Holder must be a 
registered broker or dealer pursuant to Section 15 
of the Act.

10 Section C of Article Fourth of the Certificate of 
Incorporation.

II. Description of the Proposal 

A. Corporate Organization of New Arca 
Holdings 

Currently, the equities trading facility 
of PCX and PCXE, the Archipelago 
Exchange (‘‘ArcaEx’’), is owned and 
operated by Archipelago Exchange, 
L.L.C., which, in turn, is owned by 
Archipelago Holdings, L.L.C. (‘‘Current 
Arca Holdings’’). Current Arca Holdings 
is proposing to convert into New Arca 
Holdings, a Delaware corporation, and 
effect an initial public offering of the 
common stock of New Arca Holdings.5 
Current Arca Holdings is currently the 
sole owner of ArcaEx. As a result of the 
conversion of Current Arca Holdings 
into New Arca Holdings, New Arca 
Holdings will become the sole owner of 
ArcaEx.

The common stock of New Arca 
Holdings will have the traditional 
features of common stock, including 
voting, dividend and liquidation rights. 
Subject to the limitations described 
below in Section II.B., holders of New 
Arca Holdings’ common stock will be 
entitled to vote on all matters submitted 
to the stockholders for a vote. New Arca 
Holdings will be permitted to issue 
preferred stock in the future, the terms 
of which would be determined by its 
board of directors (‘‘Board’’). 

New Arca Holdings will be governed 
under the direction of the Board. The 
number of directors will be fixed by 
resolution of the Board, and is expected 
to be nine initially. Pursuant to 
Certificate of Incorporation of New Arca 
Holdings (‘‘Certificate of 
Incorporation’’), for so long as ArcaEx is 
a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement among PCX, PCXE and 
Current Arca Holdings (‘‘Amended and 
Restated Facilities Agreement’’) is in 
effect, one member of New Arca 
Holdings’ Board will be required to be 
a member of board of directors of PCX 
or an officer or employee of PCX 
nominated by the board of directors of 
PCX. New Arca Holdings will have the 
following committees of the Board: an 

audit committee; a corporate governance 
and nominating committee; and a 
compensation committee. 

According to the Exchange, certain 
provisions of the proposed Certificate of 
Incorporation and Bylaws of New Arca 
Holdings are intended to ensure that the 
conversion of the parent company of 
ArcaEx from a privately-owned limited 
liability company to a publicly-held 
Delaware corporation will not interfere 
with or restrict the ability of PCX or 
PCXE to carry out their self-regulatory 
obligations and the Commission to carry 
out its oversight responsibilities under 
the Act with respect to ArcaEx, and 
generally to enable ArcaEx to operate in 
a manner that complies with the federal 
securities laws, including furthering the 
objectives of Section 6(b)(5) of the Act.6

B. Voting Limitation 
Pursuant to the Certificate of 

Incorporation, no person,7 either alone 
or with its related persons (as defined 
below), would be entitled to (1) vote or 
cause the voting of shares of stock of 
New Arca Holdings to the extent such 
shares represent in the aggregate more 
than 20% of the then outstanding votes 
entitled to be cast on any matter (the 
‘‘Voting Limitation’’), or (2) enter into 
any agreement, plan or arrangement not 
to vote shares, the effect of which 
agreement, plan or arrangement would 
be to enable any person, either alone or 
with its related persons, to vote or cause 
the voting of shares that would 
represent in the aggregate more than 
20% of the then outstanding votes 
entitled to be cast on any matter (the 
‘‘Nonvoting Agreement Prohibition’’).

The Voting Limitation and the 
Nonvoting Agreement Prohibition 
would apply unless and until (1) a 
person, either alone or with its related 
persons, delivers to the Board a notice 
in writing, at least 45 days (or such 
shorter period to which the Board 
expressly consents) prior to the voting 
of any shares that would cause such 
person, either alone or with its related 
persons, to violate the Voting Limitation 
or the Nonvoting Agreement 
Prohibition, and (2) such person, either 
alone or with its related persons, 
receives prior approval from the Board 
and the Commission to exceed the 
Voting Limitation or enter into an 
agreement, plan or arrangement not 
otherwise allowed pursuant to the 
Nonvoting Agreement Prohibition. 
Specifically, (1) the Board would be 

required to adopt a resolution approving 
such person and its related persons to 
exceed the Voting Limitation or to enter 
into an agreement, plan or arrangement 
not otherwise allowed pursuant to the 
Nonvoting Agreement Prohibition, (2) 
the resolution would be required to be 
filed with the Commission as a 
proposed rule change under Rule 19b–
4 of the Act, and (3) such proposed rule 
change must first become effective 
thereunder.8

In approving any such resolution, the 
Board would be required to determine 
that: (1) The exercise of such voting 
rights or the entering into of such 
agreement, plan or arrangement, as 
applicable, by such person, either alone 
or with its related persons, would not 
impair New Arca Holdings’, PCX’s or 
PCXE’s ability to discharge its 
responsibilities under the Act and the 
rules and regulations thereunder and is 
otherwise in the best interests of New 
Arca Holdings and its stockholders; (2) 
the exercise of such voting rights or the 
entering into of such agreement, plan or 
arrangement would not impair the 
Commission’s ability to enforce the Act; 
(3) such person and its related persons 
are not subject to any statutory 
disqualification (as defined in Section 
3(a)(39) of the Act); and (4) such person 
and its related persons are not ETP 
Holders.9 In making such 
determinations, the Board may impose 
any conditions and restrictions on such 
person and its related persons owning 
any shares of stock of New Arca 
Holdings entitled to vote on any matter 
as the Board in its sole discretion deems 
necessary, appropriate or desirable in 
furtherance of the objectives of the Act 
and the governance of New Arca 
Holdings.10

If votes are cast in excess of the 
Voting Limitation, New Arca Holdings 
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11 Id.
12 See 17 CFR 240.13d–3 and 240.13d–5.
13 Section H(3) of Article Fourth of the Certificate 

of Incorporation. The Certificate of Incorporation 
further provides that ‘‘related persons’’ includes, 
with respect to any person: (1) Any other person 
beneficially owning pursuant to Rules 13d–3 and 
13d–5 under the Act shares of stock of New Arca 
Holdings with the power to vote on any matter that 
also are deemed to be beneficially owned by such 
first person pursuant to Rules 13d–3 and 13d–5 
under the Act; (2) any other person that would be 
deemed to own beneficially pursuant to Rules 13d–
3 and 13d–5 under the Act shares of stock of New 
Arca Holdings with the power to vote on any matter 
that are beneficially owned directly or indirectly by 
such first person pursuant to Rules 13d–3 and 13d–
5 under the Act; and (3) any additional person 
through which such other person would be deemed 
to directly or indirectly own beneficially pursuant 
to Rules 13d–3 and 13d–5 under the Act shares of 
stock of New Arca Holdings with the power to vote 
on any matter.

14 Section D(1) of Article Fourth of the Certificate 
of Incorporation. In considering whether a person 
owns shares of stock of New Arca Holdings or has 
voted shares of stock of New Arca Holdings in 
violation of the applicable ownership and voting 
limitations, New Arca Holdings will consider any 
filings made with the Commission under Section 
13(d) and Section 13(g) of the Act by such person 
and its related persons and will aggregate all shares 
owned or voted by such person and its related 
persons to determine such person’s beneficial 
ownership.

15 Id.

16 Id.
17 Id. New Arca Holdings would be required to 

call the number of shares of stock of New Arca 
Holdings from such person and its related persons 
necessary to decrease the beneficial ownership of 
such person and its related persons to 40% of the 
outstanding shares of stock entitled to vote on any 
matter after giving effect to the redemption of the 
shares.

18 Section D(2) of Article Fourth of the Certificate 
of Incorporation.

19 Id. New Arca Holdings would be required to 
call the number of shares of stock of New Arca 
Holdings from such person and its related persons 
necessary to decrease the beneficial ownership of 
such person and its related persons to 20% of the 
outstanding shares of stock entitled to vote on any 
matter after giving effect to the redemption of the 
shares.

20 According to Current Arca Holdings, only one 
of its members that is an ETP Holder owns more 
than 20% of the shares of Current Arca Holdings.

will be required to disregard such votes 
cast in excess of the Voting Limitation.11

The Certificate of Incorporation 
would define ‘‘related persons’’ to mean 
with respect to any person: (1) Any 
other person(s) whose beneficial 
ownership of shares of stock of New 
Arca Holdings with the power to vote 
on any matter would be aggregated with 
such first person’s beneficial ownership 
of such stock or deemed to be 
beneficially owned by such first person 
pursuant to Rules 13d–3 and 13d–5 
under the Act;12 (2) in the case of a 
person that is a natural person, for so 
long as ArcaEx remains a facility of PCX 
and PCXE and the Amended and 
Restated Facility Services Agreement is 
in full force and effect, any broker or 
dealer that is an ETP Holder with which 
such natural person is associated; (3) in 
the case of a person that is an ETP 
Holder, for so long as ArcaEx remains a 
facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in full force and effect, 
any broker or dealer with which such 
ETP Holder is associated; (4) any other 
person(s) with which such person has 
any agreement, arrangement or 
understanding (whether or not in 
writing) to act together for the purpose 
of acquiring, voting, holding or 
disposing of shares of the stock of New 
Arca Holdings; and (5) in the case of a 
person that is a natural person, any 
relative or spouse of such person, or any 
relative of such spouse, who has the 
same home as such person or who is a 
director or officer of New Arca Holdings 
or any of its parents or subsidiaries.13

C. Ownership Limitations 

1. Concentration Limitation 
Pursuant to the Certificate of 

Incorporation, no person, either alone or 
with its related persons, could own 
beneficially shares of stock of New Arca 
Holdings representing in the aggregate 

more than 40% of the then outstanding 
votes entitled to be cast on any matter.14 
The 40% ownership limitation would 
apply unless and until (1) a person, 
either alone or with its related persons, 
delivers to the Board a notice in writing, 
at least 45 days (or such shorter period 
to which the Board expressly consents) 
prior to the acquisition of any shares 
that would cause such person, either 
alone or with its related persons, to own 
beneficially shares of stock of New Arca 
Holdings in excess of the 40% 
ownership limitation, and (2) such 
person, either alone or with its related 
persons, receives prior approval from 
the Board and the Commission to 
exceed the 40% ownership limitation. 
Specifically, (1) the Board would be 
required to adopt a resolution approving 
such person and its related persons to 
exceed the ownership limitation, (2) the 
resolution would be required to be filed 
with the Commission as a proposed rule 
change under Rule 19b–4 of the Act and 
(3) such proposed rule change must first 
become effective thereunder.15

In approving any such resolution, the 
Board would be required to determine 
that: (1) Such acquisition of beneficial 
ownership by such person, either alone 
or with its related persons, would not 
impair any of New Arca Holdings’, 
PCX’s or PCXE’s ability to discharge its 
responsibilities under the Act and the 
rules and regulations thereunder and is 
otherwise in the best interests of New 
Arca Holdings and its stockholders; (2) 
such acquisition of beneficial ownership 
by such person, either alone or with its 
related persons, would not impair the 
Commission’s ability to enforce the Act; 
and (3) such person and its related 
persons are not subject to any statutory 
disqualification (as defined in Section 
3(a)(39) of the Act). In making such 
determinations, the Board may impose 
any conditions and restrictions on such 
person and its related persons owning 
any shares of stock of New Arca 
Holdings entitled to vote on any matter 
as the board of directors of New Arca 
Holdings in its sole discretion deems 
necessary, appropriate or desirable in 
furtherance of the objectives of the Act 

and the governance of New Arca 
Holdings.16

If a person, either alone or with its 
related persons, owns beneficially 
shares of stock of New Arca Holdings in 
excess of the 40% limitation without 
obtaining the prior approval of the 
Board and the Commission, New Arca 
Holdings shall call from such person 
and its related persons that number of 
shares of stock entitled to vote that 
exceeds the 40% limitation at a price 
equal to the par value of the shares of 
stock.17

2. Limitation on Ownership by ETP 
Holders 

For so long as ArcaEx is a facility of 
PCX and PCXE and the Amended and 
Restated Facility Services Agreement is 
in effect, no ETP Holder, either alone or 
with its related persons, could own 
beneficially shares of stock of New Arca 
Holdings representing in the aggregate 
more than 20% of the then outstanding 
votes entitled to be cast on any matter.18 
If an ETP Holder, either alone or with 
its related persons, owns beneficially 
shares of stock of New Arca Holdings in 
excess of this 20% limitation, New Arca 
Holdings shall call from such ETP 
Holder and its related persons that 
number of shares of stock entitled to 
vote that exceeds the 20% limitation at 
a price equal to the par value of the 
shares of stock.19

Members of Current Arca Holdings 
who were ETP Holders as of the date of 
the Certificate of Incorporation, either 
alone or with their related persons, 
would have a temporary exemption, not 
to extend past July 31, 2014, from this 
ownership limitation to the extent of 
their beneficial ownership, either alone 
or with their related persons, of shares 
of stock of New Arca Holdings after 
giving effect to the initial public offering 
of shares of common stock of New Arca 
Holdings.20 Members of Current Arca 
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21 Section D(2) of Article Fourth of the Certificate 
of Incorporation.

22 Section D(3) of Article Fourth of the Certificate 
of Incorporation.

23 For the purposes of the 40% ownership 
limitation and the 20% ownership limitation 
applicable to ETP Holders, no person would be 
deemed to have any agreement, arrangement or 
understanding to act together with respect to voting 
shares of stock of New Arca Holdings solely 
because such person or any of such person’s related 
persons has or shares the power to vote or direct 
the voting of such shares of stock pursuant to a 
revocable proxy given in response to a public proxy 
or consent solicitation conducted pursuant to, and 
in accordance with, Regulation 14A promulgated 
pursuant to the Act, except if such power (or the 
arrangements relating thereto) is then reportable 
under Item 6 of Schedule 13D under the Act (or any 
similar provision of a comparable or successor 
report). Section D(4) of Article Fourth of the 
Certificate of Incorporation.

24 Section G of Article Fourth of the Certificate of 
Incorporation.

25 Article Tenth of the Certificate of 
Incorporation.

26 Id.
27 Section E of Article Fourth and Article Ninth 

of the Certificate of Incorporation.

28 Section E of Article Fourth of the Certificate of 
Incorporation. New Arca Holdings would be 
required to call the number of shares of stock of 
New Arca Holdings from such person and its 
related persons necessary to decrease the beneficial 
ownership of such person and its related persons 
to 20% of the outstanding shares of stock entitled 
to vote on any matter after giving effect to the 
redemption of the shares.

29 Article Eighth of the Certificate of 
Incorporation.

30 Article Tenth of the Certificate of 
Incorporation.

Holdings qualifying for this exemption 
would not be allowed to increase their 
beneficial ownership of New Arca 
Holdings above their beneficial 
ownership at the time of the initial 
public offering.21

New Arca Holdings shall not register 
the purported transfer of any shares of 
stock of New Arca Holdings that would 
result in a violation of the 40% 
ownership limitation and the 20% 
ownership limitation applicable to ETP 
Holders.22 In practical terms, this 
limitation would apply only in 
situations where a stockholder is the 
record owner of shares.23

D. New Arca Holdings’ Right To Require 
Information From Stockholders 

Pursuant to the Certificate of 
Incorporation, the Board would have the 
right to require any person and its 
related persons reasonably believed (1) 
to be subject to the Voting Limitation or 
the Nonvoting Agreement Prohibitions, 
(2) to own beneficially shares of stock of 
New Arca Holdings entitled to vote on 
any matter in excess of the 40% 
ownership limitation, (3) to own 
beneficially an aggregate of 5% or more 
of the then outstanding shares of stock 
of New Arca Holdings entitled to vote 
on any matter, which ownership such 
person, either alone or with its related 
persons, has not reported to New Arca 
Holdings, (4) to be subject to the 
ownership limitation applicable to ETP 
Holders described above, or (5) to own 
shares of stock of New Arca Holdings 
entitled to vote on any matter in excess 
of 20% that is subject to any statutory 
disqualification (as defined in Section 
3(a)(39) of the Act) to provide New Arca 
Holdings complete information as to all 
shares of stock of New Arca Holdings 
beneficially owned by such person and 
its related persons and any other factual 
matter relating to the applicability or 
effect of the ownership and voting 
limitations described above as may 

reasonably be requested of such person 
and its related persons.24

E. Responsibilities of the Directors 

Pursuant to the Certificate of 
Incorporation, in discharging his or her 
responsibilities as a member of the 
Board, each director will be required to 
take into consideration the effect that 
New Arca Holdings’ actions would have 
on the ability of PCX and PCXE to carry 
out their responsibilities under the Act 
and on the ability of PCX, PCXE and 
New Arca Holdings to engage in 
conduct that fosters and does not 
interfere with PCX’s, PCXE’s and New 
Arca Holdings’ ability to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanisms of a free 
and open market and a national market 
system, and, in general, to protect 
investors and the public interest.25 In 
addition, in discharging his or her 
responsibilities as a member of the 
Board, each director shall comply with 
the federal securities laws and rules and 
regulations thereunder and cooperate 
with the Commission, and, for so long 
as ArcaEx is a facility of PCX and PCXE 
the Amended and Restated Facility 
Services Agreement is in effect, with 
PCX and PCXE pursuant to their 
regulatory authority.26

F. Qualifications of Directors, Officers 
and Significant Stockholders 

Pursuant to the Certificate of 
Incorporation, no person subject to any 
statutory disqualification (as defined in 
Section 3(a)(39) of the Act) may be a 
director or officer of New Arca Holdings 
or may own shares of stock of New Arca 
Holdings representing in the aggregate 
more than 20% of the then outstanding 
votes entitled to be cast on any matter.27 
If such person, either alone or with its 
related persons, owns beneficially 
shares of stock of New Arca Holdings in 
violation of this 20% limitation, New 
Arca Holdings shall call from such 
person and its related persons that 
number of shares of stock entitled to 
vote that exceeds the 20% limitation at 

a price equal to the par value of the 
shares of stock.28

G. PCX Director
Pursuant to the Certificate of 

Incorporation, for so long as ArcaEx is 
a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, one member of 
New Arca Holdings’ Board shall be a 
member of PCX’s board of directors or 
an officer or employee of PCX 
nominated by the PCX board of 
directors. If at any time there is not a 
director who is a member of PCX’s 
board of directors or an officer or 
employee of PCX nominated by the PCX 
board of directors on the Board of New 
Arca Holdings, the Board of New Arca 
Holdings shall appoint a director 
nominated by the PCX board of 
directors.29

H. Compliance With Laws and 
Regulations by Officers and Employees

Pursuant to the Certificate of 
Incorporation, in discharging his or her 
responsibilities as an officer or 
employee of New Arca Holdings, each 
officer or employee shall comply with 
the federal securities laws and rules and 
regulations thereunder and shall 
cooperate with the Commission, and, for 
so long as ArcaEx is a facility of PCX 
and PCXE and the Amended and 
Restated Facility Services Agreement is 
in effect, with PCX and PCXE pursuant 
to their regulatory authority.30

I. Confidential Information and Books 
and Records

Pursuant to the Certificate of 
Incorporation, all confidential 
information pertaining to the self-
regulatory function of PCX and PCXE 
(including but not limited to 
disciplinary matters, trading data, 
trading practices and audit information) 
contained in books and records of PCX 
or PCXE that shall come into the 
possession of New Arca Holdings shall: 
(1) Not be made available to any persons 
(other than as provided in the next two 
sentences) other than to those officers, 
directors, employees and agents of New 
Arca Holdings that have a reasonable 
need to know the contents thereof; (2) 
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31 Article Fourteenth of the Certificate of 
Incorporation.

32 Article Fifteenth of the Certificate of 
Incorporation.

33 Article Fourteenth of the Certificate of 
Incorporation.

34 Article Thirteenth of the Certificate of 
Incorporation.

35 Article Fifteenth of the Certificate of 
Incorporation.

36 Article Eighteenth of the Certificate of 
Incorporation. 

Article Tenth of the Certificate of Incorporation 
requires that, subject to certain conditions, each 
director of New Arca Holdings take into 
consideration the effect that New Arca Holdings’ 
actions would have on the ability of PCX and PCXE 
to carry out their regulatory responsibilities and 
requires directors, officers and employees of New 
Arca Holdings to comply with federal securities 
laws and to cooperate with the Commission, PCX 
and PCXE. 

Article Thirteenth of the Certificate of 
Incorporation requires that, subject to certain 
conditions, New Arca Holdings, its directors and 
officers, and those of its employees whose principal 
place of business and residence is outside of the 
United States submit to the jurisdiction of the 
Commission and PCX and to waive all claims that 
it or they are not personally subject to such 
jurisdiction. 

Article Fifteenth of the Certificate of 
Incorporation states that, subject to certain 
conditions, the books, records, premises, officers, 
directors and employees of New Arca Holdings 
shall be deemed to be the books, records, premises, 
officers, directors and employees of PCX and PCXE.

37 Article Sixteenth of the Certificate of 
Incorporation.

38 Article Seventeenth of the Certificate of 
Incorporation.

be retained in confidence by New Arca 
Holdings and the officers, directors, 
employees and agents of New Arca 
Holdings; and (3) not be used for any 
commercial purposes. Nothing in the 
Certificate of Incorporation, including 
this provision of confidential 
information, shall be interpreted to limit 
or impede the rights of the Commission, 
and, for so long as ArcaEx is a facility 
of PCX and PCXE and the Amended and 
Restated Facility Services Agreement is 
in effect, PCX and PCXE, to access and 
examine such confidential information 
pursuant to the federal securities laws 
and rules and regulations thereunder, or 
to limit or impede the ability of any 
officers, directors, employees or agents 
of New Arca Holdings to disclose such 
confidential information to the 
Commission and, for so long as ArcaEx 
is a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, to PCX and 
PCXE.31

New Arca Holdings’ books and 
records shall be subject at all times to 
inspection and copying by the 
Commission, and, for so long as ArcaEx 
is a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, by PCX and 
PCXE, provided that, in the case of PCX 
and PCXE, such books and records are 
related to the operation or 
administration of ArcaEx as a facility of 
PCX and PCXE.32 In addition, New Arca 
Holdings’ books and records relating to 
ArcaEx shall be maintained within the 
United States.33

J. Commission and PCX Jurisdiction
New Arca Holdings, its directors and 

officers, and those of its employees 
whose principal place of business and 
residence is outside of the United 
States, shall be deemed to irrevocably 
submit to the exclusive jurisdiction of 
the United States federal courts, the 
Commission, and, for so long as ArcaEx 
is a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, PCX, for the 
purposes of any suit, action or 
proceeding pursuant to the United 
States federal securities laws, and the 
rules and regulations thereunder, arising 
out of, or relating to, the activities of 
ArcaEx, and New Arca Holdings and 
each such director, officer or employee, 
in the case of any such director, officer 
or employee by virtue of his acceptance 
of any such position, shall be deemed to 

waive, and agree not to assert by way of 
motion, as a defense or otherwise in any 
such suit, action or proceeding, any 
claims that it or they are not personally 
subject to the jurisdiction of the 
Commission, that the suit, action or 
proceeding is an inconvenient forum or 
that the venue of the suit, action or 
proceeding is improper, or that the 
subject matter thereof may not be 
enforced in or by such courts or 
agency.34

For so long as ArcaEx is a facility of 
PCX and PCXE and the Amended and 
Restated Facility Services Agreement is 
in effect, the books, records, premises, 
officers, directors and employees of 
New Arca Holdings shall be deemed to 
be the books, records, premises, officers, 
directors and employees of PCX and 
PCXE for purposes of and subject to 
oversight pursuant to the Act.35

From and after the consummation of 
the initial public offering of shares of 
common stock of New Arca Holdings, 
New Arca Holdings shall take 
reasonable steps necessary to cause its 
officers, directors and employees prior 
to accepting a position as an officer, 
director or employee, as applicable, to 
consent in writing to the applicability to 
them of Article Tenth, Article 
Thirteenth and Article Fifteenth of the 
Certificate of Incorporation, as 
applicable, with respect to their 
activities related to ArcaEx, it being 
understood that prior to the 
consummation of the initial public 
offering, New Arca Holdings shall have 
taken reasonable steps necessary to 
cause persons holding such positions 
prior to the consummation of the initial 
public offering to consent in writing to 
the applicability to them of such 
provisions, as applicable, prior to the 
consummation of the initial public 
offering.36 Thus, pursuant to this 

provision, New Arca Holdings will 
require its directors and officers, and 
those of its employees whose principal 
place of business and residence is 
outside of the United States, to consent 
explicitly to the jurisdiction of the 
United States courts, the Commission 
and PCX. In addition, New Arca 
Holdings will require its officers, 
directors and employees to agree to 
cooperate with the Commission, PCX 
and PCXE and agree to be deemed to be 
officers, directors and employees of PCX 
and PCXE.

K. Responsibilities of New Arca 
Holdings

Pursuant to the Certificate of 
Incorporation, New Arca Holdings shall 
comply with the federal securities laws 
and rules and regulations thereunder 
and shall cooperate with the 
Commission, and, for so long as ArcaEx 
is a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, with PCX and 
PCXE pursuant to their regulatory 
authority.37 In addition, New Arca 
Holdings shall take reasonable steps 
necessary to cause its agents to 
cooperate with the Commission, and, for 
so long as ArcaEx is a facility of PCX 
and PCXE and the Amended and 
Restated Facility Services Agreement is 
in effect, with PCX and PCXE pursuant 
to their regulatory authority with 
respect to such agents’ activities related 
to ArcaEx.38

L. Amendments to the Certificate of 
Incorporation and Bylaws

Pursuant to the Certificate of 
Incorporation and the Bylaws of New 
Arca Holdings, for so long as ArcaEx is 
a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, any amendment 
to the Certificate of Incorporation or 
Bylaws of New Arca Holdings must be 
submitted by the Board to the board of 
directors of PCX and, if the board of 
directors of PCX determines that an 
amendment to the Certificate of 
Incorporation or the Bylaws of New 
Arca Holdings must be filed with, or 
filed with and approved by, the 
Commission as a rule change pursuant 
to Section 19 of the Act and Rule 19b–
4 thereunder, such amendment will not 
become effective until it becomes 
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39 Article Nineteenth of the Certificate of 
Incorporation and Section 6.8(b) of the Bylaws of 
New Arca Holdings.

40 In approving the proposed rule change, the 
Commission has considered its impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f).

41 15 U.S.C. 78f(b)(1).
42 15 U.S.C. 78f(b)(5).
43 The Commission has not formally established 

standards for control persons of shareholder-owned 
national securities exchanges or facilities thereof. It 
expects, however, to consider providing guidance 
on this issue in the future.

44 In addition, all persons trading through 
facilities of ArcaEx will continue to be subject to 
the PCXE rules.

45 See Securities Exchange Act Release No. 44983 
(October 25, 2001); 66 FR 55225 (November 1, 
2001), at Section II.A.

46 Article Tenth of the Certificate of 
Incorporation.

47 Articles Tenth and Sixteenth of the Certificate 
of Incorporation.

48 Article Fourteenth of the Certificate of 
Incorporation.

effective pursuant to this rule filing 
process.39

III. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
1, including whether Amendment No. 1 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 

Electronic Comments

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–PCX–2004–56 on the 
subject line. 

Paper Comments

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–PCX–2004–56. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the PCX. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to Amendment No. 1 of File 
Number SR–PCX–2004–56 and should 
be submitted on or before September 7, 
2004. 

IV. Discussion and Commission 
Findings 

After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.40 In 
particular, the Commission finds that 
the proposal is consistent with Section 
6(b)(1) of the Act,41 which requires a 
national securities exchange to be so 
organized and have the capacity to be 
able to carry out the purposes of the Act 
and to enforce compliance by its 
members and persons associated with 
its members with the provisions of the 
Act, the rules or regulations thereunder, 
and the rules of the Exchange. The 
Commission also finds that the proposal 
is consistent with Section 6(b)(5) of the 
Act,42 which requires, among other 
things, that the rules of an exchange be 
designed to promote just and equitable 
principles of trade; to facilitate 
transactions in securities; to remove 
impediments to and perfect the 
mechanisms of a free and open market 
and a national market system; and, in 
general, to protect investors and the 
public interest.43

A. Self-Regulatory Function of the 
Exchange 

After the conversion of Current Arca 
Holdings into New Arca Holdings, New 
Arca Holdings will continue to operate 
ArcaEx as the equities trading facility of 
PCX and PCXE, and PCX and PCXE will 
continue to have regulatory and 
oversight obligations with respect to 
ArcaEx.44 Although ArcaEx and New 
Arca Holdings do not themselves carry 
out regulatory functions, as the 
Commission noted at the time it 
approved ArcaEx as an equities trading 
facility of PCX, the operation of ArcaEx 
would be consistent with the regulatory 
oversight functions of PCX and PCXE 
and would not interfere with PCX’s self-
regulatory responsibilities.45 Thus, New 
Arca Holdings’ activities with respect to 
its operation of ArcaEx should be 

consistent with, and not interfere with, 
such obligations.

Certain provisions in the Certificate of 
Incorporation are designed to facilitate 
the ability of PCX, PCXE and the 
Commission to fulfill their regulatory 
obligations with respect to ArcaEx. 
Specifically, under the Certificate of 
Incorporation, each director on the 
Board will be required to take into 
consideration the effect that New Arca 
Holdings’ actions would have on the 
ability of PCX and PCXE to carry out 
their responsibilities under the Act and 
on the ability of PCX, PCXE and New 
Arca Holdings to engage in conduct that 
fosters and does not interfere with 
PCX’s, PCXE’s and New Arca Holdings’ 
ability to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanisms of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest.46 Similarly, each 
member of the Board, and each officer 
or employee of New Arca Holdings, and 
New Arca Holdings itself, shall comply 
with the federal securities laws and 
rules and regulations thereunder and 
cooperate with the Commission, and, for 
so long as ArcaEx is a facility of PCX 
and PCXE the Amended and Restated 
Facility Services Agreement is in effect, 
with PCX and PCXE pursuant to their 
regulatory authority.47

Moreover, all confidential information 
pertaining to the self-regulatory function 
of PCX and PCXE contained in books 
and records of PCX or PCXE that shall 
come into the possession of New Arca 
Holdings shall: (1) Not be made 
available to any persons (other than as 
provided in the next two sentences) 
other than to those officers, directors, 
employees and agents of New Arca 
Holdings that have a reasonable need to 
know the contents thereof; (2) be 
retained in confidence by New Arca 
Holdings and the officers, directors, 
employees and agents of New Arca 
Holdings; and (3) not be used for any 
commercial purposes, subject to the 
Commission’s right to access and 
examine such confidential information 
pursuant to the federal securities laws 
and rules and regulations thereunder.48
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49 Article Eighth of the Certificate of 
Incorporation.

50 Section D(1) of Article Fourth of the Certificate 
of Incorporation. The terms ‘‘person’’ and ‘‘related 

persons’’ are defined in Section H of Article Fourth 
of the Certificate of Incorporation, and are described 
in Section II.B supra.

51 Section C of Article Fourth of the Certificate of 
Incorporation.

52 Section G of Article Fourth of the Certificate of 
Incorporation. In addition, the information required 
to be filed by shareholders pursuant to Regulations 
13D and 13G will be available to New Arca 
Holdings for purposes of determining whether any 
person, along or together with its related persons, 
has exceeded the voting and ownership limitations.

53 Specifically, in approving any such resolution, 
the Board would be required to determine that: (1) 
The exercise of such voting rights, the entering into 
of such agreement, plan or arrangement, or the 
acquisition of such shares, as applicable, by such 
person, either alone or with its related persons, 
would not impair New Arca Holdings’, PCX’s or 
PCXE’s ability to discharge its responsibilities 
under the Act and the rules and regulations 
thereunder and is otherwise in the best interests of 
New Arca Holdings and its stockholders; (2) the 
exercise of such voting rights, the entering into of 
such agreement, plan or arrangement, or the 
acquisition of such shares would not impair the 
Commission’s ability to enforce the Act; (3) such 
person and its related persons are not subject to any 
statutory disqualification (as defined in Section 
3(a)(39) of the Act); and (4) such person and its 
related persons are not ETP Holders. In making 

such determinations, the Board may impose any 
conditions and restrictions on such person and its 
related persons owning any shares of stock of New 
Arca Holdings entitled to vote on any matter as the 
board of directors of New Arca Holdings in its sole 
discretion deems necessary, appropriate or 
desirable in furtherance of the objectives of the Act 
and the governance of New Arca Holdings. Sections 
C and D(1) of Article Fourth of the Certificate of 
Incorporation.

54 Sections C and D(1) of Article Fourth of the 
Certificate of Incorporation.

55 See Sections C, (D)(1) and (D)(2) of Article 
Fourth of the Certificate of Incorporation.

56 Sections D(1) and D(2) of Article Fourth of the 
Certificate of Incorporation. New Arca Holdings 
would be required to call the number of shares of 
stock of New Arca Holdings from such person and 
its related persons necessary to decrease the 
beneficial ownership of such person and its related 
persons to 40%, or to 20% in the case of an ETP 
Holder, of the outstanding shares of stock entitled 
to vote on any matter after giving effect to the 
redemption of the shares. 

In addition, Section D(3) of Article Fourth of the 
Certificate of Incorporation provides that the 
purported transfer of any shares of stock of New 
Arca Holdings that would result in a violation of 
the 40% ownership limitation would not be 
registered. The Commission understands that, in 
practical terms, this limitation would apply only in 
situations where a stockholder is the record owner 
of shares.

57 Section C of Article Fourth of the Certificate of 
Incorporation provides that the 20% voting 
limitation provisions would not apply to (1) any 
solicitation of any revocable proxy from any 
stockholder of New Arca Holdings by or on behalf 
of New Arca Holdings or by an officer or director 
of New Arca Holdings acting on behalf of New Arca 
Holdings or (2) any solicitation of any revocable 
proxy from any stockholder of New Arca Holdings 
by any other stockholder that is conducted pursuant 

Continued

The Commission believes that these 
provisions, which are designed to help 
maintain the independence of PCX’s 
self-regulatory function and protect 
from improper use confidential 
information pertaining to the self-
regulatory function of PCX, are 
appropriate.

In addition, the Certificate of 
Incorporation requires that, for so long 
as ArcaEx is a facility of PCX and PCXE 
and the Amended and Restated Facility 
Services Agreement is in effect, one 
member of the Board of New Arca 
Holdings be a member of PCX’s board of 
directors or an officer or employee of 
PCX nominated by the PCX board of 
directors. If at any time there is not a 
director who is a member of PCX’s 
board of directors or an officer or 
employee of PCX nominated by the PCX 
board of directors on the Board of New 
Arca Holdings, the Board shall appoint 
a director nominated by the PCX board 
of directors.49 By providing an 
opportunity for a representative of PCX 
to participate in Board meetings of the 
operator of PCX’s trading facility, New 
Arca Holdings, these provisions are 
designed to facilitate PCX’s, PCXE’s and 
the Commission’s ability to effectively 
perform their regulatory oversight 
responsibilities with regard to ArcaEx.

B. Changes in Control of New Arca 
Holdings 

The Certificate of Incorporation 
includes certain provisions, which 
would impose limitations on direct and 
indirect changes in control of New Arca 
Holdings through voting and ownership 
limitations placed on New Arca 
Holdings’ stock (as outlined below), that 
are designed to help prevent any 
stockholder, or any stockholders acting 
together, from exercising undue control 
over the operation of New Arca 
Holdings and, therefore, ArcaEx. The 
Commission believes that these 
restrictions, which are designed to help 
ensure that PCX, PCXE and the 
Commission are able to carry out their 
regulatory obligations with respect to 
ArcaEx, are consistent with the Act. 

Specifically, no person, either alone 
or with its related persons, will be 
permitted to own beneficially shares of 
stock of New Arca Holdings 
representing in the aggregate more than 
40% of the then outstanding votes 
entitled to be cast on any matter without 
prior approval from the Board of New 
Arca Holdings and the Commission to 
exceed the 40% limitation.50 In 

addition, no person, either alone or with 
its related persons, would be entitled to 
(1) vote or cause the voting of shares of 
stock of New Arca Holdings to the 
extent such shares represent in the 
aggregate more than 20% of the then 
outstanding votes entitled to be cast on 
any matter (referred to as the Voting 
Limitation) or (2) enter into any 
agreement, plan or arrangement not to 
vote shares, the effect of which 
agreement, plan or arrangement would 
be to enable any person, either alone or 
with its related persons, to vote or cause 
the voting of shares that would 
represent in the aggregate more than 
20% of the then outstanding votes 
entitled to be cast on any matter 
(referred to as the Nonvoting Agreement 
Prohibition), without prior approval 
from the Board of New Arca Holdings 
and the Commission to exceed the 20% 
limitation.51 The Certificate of 
Incorporation also would allow the 
Board of New Arca Holdings to obtain 
information about the ownership of its 
shares of stock in order to determine 
whether a person, either alone or with 
its related persons, would exceed these 
voting and ownership limitations.52

The Board will only be able to waive 
these voting and ownership limitations 
if it adopts a resolution after making 
certain findings that doing so would not 
impair the ability of PCX, PCXE and the 
Commission to carry out their respective 
regulatory obligations and is otherwise 
in the best interests of New Arca 
Holdings. The Board, however, will not 
be permitted to approve an ETP Holder 
or person subject to a statutory 
disqualification to exceed the limits.53 

The resolution would then be filed with 
the Commission as a proposed rule 
change under Rule 19b–4 of the Act, 
and the resolution would not become 
effective until the proposed rule change 
becomes effective thereunder.54 Among 
other things, these provisions are 
designed to provide the Commission 
with the opportunity to determine what, 
if any, additional measures might be 
necessary to provide appropriate 
oversight of the proposed controlling 
person.

The Certificate of Incorporation also 
contains provisions designed to provide 
a disincentive for persons to exceed 
these limitations without the requisite 
prior approval.55 Specifically, if a 
person, either alone or with its related 
persons, exceeds the applicable 
ownership limitations, New Arca 
Holdings would be required to call from 
such person and its related persons that 
number of shares of stock entitled to 
vote that exceeds the applicable 
limitation at a price equal to the par 
value of the shares of stock.56 In 
addition, if votes were cast in excess of 
this 20% voting limitation, New Arca 
Holdings would be required to disregard 
such votes cast in excess of the 20% 
voting limitation.57
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to, and in accordance with, Regulation 14A 
promulgated pursuant to the Act. This provision is 
designed to ensure that the voting limitations will 
not restrict the exercise of proxy rights under 
Regulation 14A of the Act.

58 Section D(2) of Article Fourth of the Certificate 
of Incorporation. See Sections II.B and II.C supra for 
a detailed description of this limitation. 

In addition, if an ETP Holder, either alone or with 
its related persons, owns beneficially shares of 
stock of New Arca Holdings representing in the 
aggregate more than 20% of the then outstanding 
votes entitled to be cast on any matter, New Arca 
Holdings would be required to call from such ETP 
Holder and its related persons that number of 
shares of stock entitled to vote that exceeds this 
20% limitation, and would be required not to 
register the purported transfer of any such shares 
in violation of this 20% limitation. Sections D(2) 
and D(3) of Article Fourth of the Certificate of 
Incorporation.

59 Section D(2) of Article Fourth of the Certificate 
of Incorporation.

60 See Amendment No. 7 to Registration 
Statement on Form S–1 at 117–119, and telephone 
conversation between David Strandberg, Director, 
Corporate Client Group, Current Arca Holdings; and 
David Hsu, Attorney, Division, Commission, on 
August 9, 2004.

61 See Securities Exchange Act Release Nos. 
49067 (January 13, 2004), 69 FR 2761 (January 20, 
2004) (approval of SR–BSE–2003–19) (approval of 
the operating agreement of the Boston Options 
Exchange); 45803 (April 23, 2002), 67 FR 21306 
(April 30, 2002) (approval of SR–ISE–2002–01) 
(conversion of ISE from an LLC to a corporation); 
and 42455 (February 24, 2000), 65 FR 11388 (March 
2, 2000) (File No. 10–127) (approval of registration 
of ISE as a national securities exchange).

62 Article Fifteenth of the Certificate of 
Incorporation. Section 19(h)(4) of the Act, 15 U.S.C. 
78s(h)(4), authorizes the Commission, by order, to 
remove from office or censure any officer or director 
of a national securities exchange if it finds, after 
notice and an opportunity for hearing, that such 
officer or director: (1) Has willfully violated any 
provision of the Act or the rules and regulations 
thereunder, or the rules of a national securities 
exchange; (2) willfully abused his or her authority; 
or (3) without reasonable justification or excuse, has 
failed to enforce compliance with any such 
provision by a member or person associated with 
a member of the national securities exchange. 
Section 17(b)(1) of the Act, 15 U.S.C. 78q(b)(1), 
subjects the books and records of an SRO to such 
reasonable periodic, special, or other examination 
by representatives of the Commission as the 
Commission deems necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Act.

63 Articles Sixteenth and Eighteenth of the 
Certificate of Incorporation.

64 Article Thirteenth of the Certificate of 
Incorporation.

65 Id.
66 The Certificate of Incorporation also provides 

that New Arca Holdings shall take reasonable steps 
necessary to cause persons holding such positions 

C. Ownership and Voting Restrictions 
on ETP Holders 

The Commission believes that the 
20% ownership (and thus voting) 
restriction on ETP Holders is reasonable 
and consistent with the Act.58 It is 
common for members who trade on an 
exchange to have ownership interests in 
the exchange. However, a member’s 
interest could become so large as to cast 
doubt on whether the exchange can 
fairly and objectively exercise its self-
regulatory responsibilities with respect 
to that member. A member that is a 
controlling shareholder of an exchange 
might be tempted to exercise that 
controlling influence by directing the 
exchange to refrain from diligently 
surveilling the member’s conduct or 
from punishing any conduct that 
violates the rules of the exchange or the 
federal securities laws.

Members of Current Arca Holdings 
who were ETP Holders as of the date of 
the Certificate of Incorporation will be 
granted a temporary exemption, not to 
extend past July 31, 2014, from this 20% 
ownership limitation to the extent of 
their beneficial ownership (either alone 
or with their related persons) of shares 
of stock of New Arca Holdings after 
giving effect to the initial public offering 
of shares of common stock of New Arca 
Holdings.59 The Commission believes 
that a temporary exemption for these 
ETP Holders is consistent with the Act. 
The exemption is designed to afford 
these holders some ability to protect 
their investment but also to limit the 
possibility that PCX and PCXE’s ability 
to carry out their self-regulatory 
responsibilities would be impaired. The 
Commission understands that only one 
member of Current Arca Holdings that 
is an ETP Holder currently owns more 
than 20% of the shares of Current Arca 
Holdings, and that the amount of such 
ETP Holder’s ownership interest in New 

Arca Holdings will fall below the 20% 
ownership limitation.60 In addition, this 
exemption is substantially similar to 
exemptions granted to founding 
members of the Boston Options 
Exchange and the International 
Securities Exchange.61

D. Regulatory Jurisdiction Over New 
Arca Holdings 

Certain of the terms of the Certificate 
of Incorporation are designed to help 
enable the Commission to carry out its 
oversight responsibilities under the Act. 
Specifically, the Certificate of 
Incorporation provides that, for so long 
as ArcaEx is a facility of PCX and PCXE 
and the Amended and Restated Facility 
Services Agreement is in effect, the 
books, records, premises, officers, 
directors and employees of New Arca 
Holdings shall be deemed to be the 
books, records, premises, officers, 
directors and employees of PCX and 
PCXE for purposes of and subject to 
oversight pursuant to the Act.62 
Furthermore, New Arca Holdings’ books 
and records will be subject at all times 
to inspection and copying by the 
Commission and, for so long as ArcaEx 
is a facility of PCX and PCXE and the 
Amended and Restated Facility Services 
Agreement is in effect, by PCX and 
PCXE, provided that, in the case of PCX 
and PCXE, such books and records are 
related to the operation or 
administration of ArcaEx as a facility of 
PCX and PCXE. In addition, the 

Certificate of Incorporation provides 
that New Arca Holdings (and its 
officers, directors and employees) 
would be required to comply with the 
federal securities laws and rules and 
regulations thereunder and shall 
cooperate with the Commission, and, for 
so long as ArcaEx is a facility of PCX 
and PCXE and the Amended and 
Restated Facility Services Agreement is 
in effect, with PCX and PCXE pursuant 
to their regulatory authority.63

The Certificate of Incorporation also 
provides that New Arca Holdings, its 
directors and officers, and those of its 
employees whose principal place of 
business and residence is outside of the 
United States, shall be deemed to 
irrevocably submit to the exclusive 
jurisdiction of the United States federal 
courts, the Commission, and, for so long 
as ArcaEx is a facility of PCX and PCXE 
and the Amended and Restated Facility 
Services Agreement is in effect, PCX, for 
the purposes of any suit, action or 
proceeding pursuant to the United 
States federal securities laws, and the 
rules and regulations thereunder, arising 
out of, or relating to, the activities of 
ArcaEx, and New Arca Holdings.64 In 
addition, New Arca Holdings and each 
director, officer or and employee 
waives, and agrees not to assert by way 
of motion, as a defense or otherwise in 
any such suit, action or proceeding, any 
claims that it or they are not personally 
subject to the jurisdiction of the 
Commission, that the suit, action or 
proceeding is an inconvenient forum or 
that the venue of the suit, action or 
proceeding is improper, or that the 
subject matter thereof may not be 
enforced in or by such courts or 
agency.65

Moreover, the Certificate of 
Incorporation provides that, from and 
after the consummation of the initial 
public offering of shares of common 
stock of New Arca Holdings, New Arca 
Holdings would be required take 
reasonable steps necessary to cause its 
officers, directors and employees, prior 
to accepting a position as an officer, 
director or employee, as applicable, to 
consent in writing to the applicability to 
them of the provisions of the Certificate 
of Incorporation, with respect to their 
activities related to ArcaEx and the 
Commission’s jurisdiction over them 
and the compliance with the federal 
securities laws.66
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prior to the consummation of the initial public 
offering to consent in writing to the applicability to 
them of such provisions, as applicable, prior to the 
consummation of the initial public offering. Article 
Eighteenth of the Certificate of Incorporation.

67 15 U.S.C. 78t(a).
68 15 U.S.C. 78t(e).
69 15 U.S.C. 78u–3.
70 15 U.S.C. 78s(b).
71 17 CFR 240.19b–4.
72 Section 3(a)(27) of the Act, 15 U.S.C. 78c(a)(27), 

defines the rules of an exchange to be the 
constitution, articles of incorporation, bylaws, and 
rules, or instruments corresponding to the 
foregoing, of an exchange, and such stated policies, 
practices, or interpretations of such exchange as the 
Commission, by rule, may determine to be 
necessary or appropriate in the public interest or for 
the protection of investors to be deemed to be rules 
of such exchange.

73 Amendments to the Certificate of Incorporation 
and Bylaws of New Arca Holdings will be required 
to be submitted to the board of directors of PCX 
and, if the board of directors of PCX determines that 
such amendment is required, under Section 19 of 
the Act and the rules promulgated thereunder, to 
be filed with, or filed with and approved by, the 
Commission before such amendment may be 
effective under Section 19 of the Act and the Rule 
19b–4 thereunder. Article Nineteen of the 
Certificate of Incorporation and Section 6.8(b) of the 
Bylaws of New Arca Holdings.

74 15 U.S.C. 78s(b)(2).
75 Id.
76 Id.
77 Id.

78 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See letter from Steven B. Matlin, Senior 

Counsel, Regulatory Policy, PCX, to Nancy J. 
Sanow, Assistant Director, Division of Market 
Regulation, Commission, dated July 29, 2004 
(‘‘Amendment No. 1’’). In Amendment No. 1, the 
Exchange made technical corrections to the text of 
the proposed rule change and corresponding 
changes to the Form 19b–4.

The Commission also notes that, even 
in the absence of these provisions of the 
Certificate of Incorporation, Section 
20(a) of the Act 67 provides that any 
person with a controlling interest in 
New Arca Holdings would be jointly 
and severally liable with and to the 
same extent that New Arca Holdings is 
liable under any provision of the Act, 
unless the controlling person acted in 
good faith and did not directly or 
indirectly induce the act or acts 
constituting the violation or cause of 
action. In addition, Section 20(e) of the 
Act 68 creates aiding and abetting 
liability for any person who knowingly 
provides substantial assistance to 
another person in violation of any 
provision of the Act or rule thereunder, 
and Section 21C of the Act 69 authorizes 
the Commission to enter a cease-and-
desist order against any person who has 
been ‘‘a cause of’’ a violation of any 
provision of the Act through an act or 
omission that the person knew or 
should have known would contribute to 
the violation.

The Commission believes that, taken 
together, these provisions are designed 
to facilitate the ability of the 
Commission to exercise appropriate 
oversight of the controlling persons of 
New Arca Holdings, and are consistent 
with the Act.

E. Amendments to the Certificate of 
Incorporation and Bylaws of New Arca 
Holdings 

Section 19(b) of the Act 70 and Rule 
19b–4 thereunder 71 require a self-
regulatory organization (‘‘SRO’’) to file 
proposed rule changes with the 
Commission. Although New Arca 
Holdings is not an SRO, certain 
provisions of its Certificate of 
Incorporation and Bylaws may be rules 
of an exchange 72 if they are the stated 
policies, practices, and interpretations, 
as defined in Rule 19b–4 of the Act, of 
the PCX. Any proposed rule or any 
proposed change in, addition to, or 

deletion from the rules of an exchange 
must be filed pursuant to Section 19(b) 
of the Act and Rule 19b–4 thereunder.73 
Accordingly, PCX has filed the 
Certificate of Incorporation and the 
Bylaws of New Arca Holdings with the 
Commission.

V. Accelerated Approval of 
Amendment No. 1

Pursuant to Section 19(b)(2) of the 
Act,74 the Commission may not approve 
any proposed rule change, or 
amendment thereto, prior to the 
thirtieth day after the date of 
publication of the notice of filing 
thereof, unless the Commission finds 
good cause for so finding. The 
Commission hereby finds good cause for 
approving Amendment No. 1 to the 
proposed rule change prior to the 
thirtieth day after publishing notice of 
Amendment No. 1 in the Federal 
Register pursuant to Section 19(b)(2) of 
the Act.75 Amendment No. 1 merely 
clarifies that, whenever the term 
‘‘beneficial ownership’’ and any 
variation thereof is used in Article Four 
of the Certificate of Incorporation, the 
term has the same meaning as it has in 
Sections G and H of Article Four, and 
makes other technical corrections to the 
Certificate of Incorporation. Therefore, 
the Commission finds that good cause 
exists to accelerate approval of 
Amendment No. 1 to the proposed rule 
change, pursuant to Section 19(b)(2) of 
the Act.76

VI. Conclusion 

For the foregoing reasons, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and rules and 
regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,77 that the 
proposed rule change (SR–PCX–2004–
56) is approved, and that Amendment 
No. 1 thereto is approved on an 
accelerated basis.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.78

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–18637 Filed 8–13–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50171; File No. SR–PCX–
2004–76] 

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval of Proposed 
Rule Change and Amendment No. 1 
Thereto by the Pacific Exchange, Inc. 
To Impose Additional Obligations on 
the Exchange Should an Affiliate or 
Entity that Operates and/or Owns a 
Trading System or Facility of the 
Exchange List a Security on the 
Exchange 

August 9, 2004. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’)1 and Rule 19b-4 thereunder,2 
notice is hereby given that on July 28, 
2004, the Pacific Exchange, Inc. (‘‘PCX’’ 
or ‘‘Exchange’’), through its wholly 
owned subsidiary PCX Equities, Inc. 
(‘‘PCXE’’), filed with the Securities and 
Exchange Commission (‘‘Commission’’) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the Exchange. 
On July 30, 2004, the Exchange filed 
Amendment No. 1 to the proposed rule 
change.3 The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons, and to grant 
accelerated approval to the proposed 
rule change, as amended.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange, through PCXE, is 
proposing to adopt a rule that would 
place additional reporting requirements 
on the Exchange should any affiliate of 
the Exchange or entity that operates 
and/or owns a trading system or facility 
of the Exchange list any security on the 
Exchange. The text of the proposed rule 
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4 15 U.S.C. 78f(b).
5 15 U.S.C. 78f(b)(5).

change, as amended, appears below. 
Proposed new language is in italics.
* * * * *

Rule 5

Listings 

General Provisions and Definitions 

Rule 5.1(a)–(b)—No Change. 

Listing of an Affiliate or Entity That 
Operates and/or Owns a Trading 
System or Facility of the 
Corporation 

Rule 5.1(c)—If a security of an 
affiliate of the Corporation or any entity 
that operates and/or owns a trading 
system or facility of the Corporation is 
listed pursuant to the Rules of the 
Corporation, then the Corporation shall 
file a report each month with the 
Securities and Exchange Commission 
describing: (1) The Corporation’s 
monitoring of such issuer’s compliance 
with the Corporation’s listing standards, 
including (i) the issuer’s compliance 
with the Corporation’s bid price 
requirement and (ii) the issuer’s 
compliance with each of the 
quantitative and qualitative 
maintenance requirements; and (2) the 
Corporation’s monitoring of the trading 
of the security, which shall include 
summaries of all related surveillance 
alerts, complaints, regulatory referrals, 
busted or adjusted trades, 
investigations, examinations, formal 
and informal disciplinary actions, 
exceptions reports, and the trading data. 
In addition, once a year, an 
independent accounting firm shall 
review the listing standards for the 
subject security to ensure that the issuer 
is in compliance with the Corporation’s 
listing requirements, and a copy of the 
report shall be forwarded promptly to 
the Securities and Exchange 
Commission. 

In the event the Corporation 
determines that the subject issuer is 
non-compliant with any listing 
standard, the Corporation shall file a 
report with the Securities and Exchange 
Commission at the same time the 
Corporation notifies the issuer of its 
non-compliance. The report shall 
identify the date of non-compliance, 
type of non-compliance, and any other 
material information conveyed to the 
issuer in the notice of non-compliance. 
Within five (5) business days of receipt 
of a plan of remediation from the issuer, 
the Corporation shall notify the 
Securities and Exchange Commission of 
such receipt, whether the plan of 
remediation was accepted by the 
Corporation and the time period 

provided to regain compliance with the 
Corporation’s listing standards.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item III below. 
The Exchange has prepared summaries, 
set forth in Sections A, B, and C below, 
of the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange is proposing to add 

PCXE Rule 5.1(c) in order to place 
additional reporting requirements on 
the Exchange should any affiliate of the 
Exchange or entity that operates and/or 
owns a trading system or facility of the 
Exchange list its security on the 
Exchange. Specifically, if an affiliate or 
any entity that operates and/or owns a 
trading system or facility of the 
Exchange lists its security on the 
Exchange, then the Exchange would be 
required to file a monthly report with 
the Commission describing: (1) The 
Exchange’s monitoring of the issuer’s 
compliance with the Exchange’s listing 
standards; and (2) the Exchange’s 
monitoring of the trading of the security, 
including summaries of surveillance 
alerts, complaints, regulatory referrals, 
busted or adjusted trades, 
investigations, examinations, 
disciplinary actions, exception reports 
and trading data. In addition, once each 
year the Exchange would be required to 
have an independent accounting firm 
review the listing standards for the 
security of the affiliate or entity that 
operates and/or owns a trading system 
or facility of the Exchange to ensure that 
the issuer is in compliance with the 
listing requirements. A copy of the 
report shall be forwarded promptly to 
the Commission. 

If the Exchange determines that the 
subject issuer is not in compliance with 
any of the Exchange’s listing standards, 
then the Exchange would be required to 
notify the Commission of such non-
compliance at the same time it notifies 
the issuer of the non-compliance. 
Furthermore, within five business days 
of receipt of a plan of remediation from 
the issuer, the Exchange would be 

required to notify the Commission that: 
(1) It has received such plan; (2) 
whether the plan has been accepted by 
the Exchange; and (3) the time period by 
which the issuer believes it will regain 
compliance with the listing standards. 

The Exchange believes that the 
addition of these requirements will help 
provide additional assurance that all 
securities listed on the Exchange are, 
and continue to be, in compliance with 
the Exchange’s listing standards. In 
addition, the Exchange believes that the 
proposed rule, as amended, will help 
serve to minimize or eliminate any 
potential conflict of interest that may 
exist as a result of the listing on the 
Exchange of the security of an affiliate 
of the Exchange or entity that operates 
and/or owns a trading system or facility 
of the Exchange.

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) 4 of the Act, in general, and 
furthers the objectives of Section 
6(b)(5),5 in particular, because it is 
designed to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in facilitating transactions in securities, 
and to remove impediments and perfect 
the mechanisms of a free and open 
market and to protect investors and the 
public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
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6 In approving this proposal, the Commission has 
considered its impact on efficiency, competition, 
and capital formation. 15 U.S.C. 78c(f).

7 15 U.S.C. 78f(b)(5).

8 15 U.S.C. 78f(b)(1).
9 15 U.S.C. 78s(b)(2).

10 15 U.S.C. 78f and 78s(b).
11 15 U.S.C. 78s(b)(2).
12 17 CFR 200.30–3(a)(12).

Number SR–PCX–2004–76 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–PCX–2004–76. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the PCX. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR-PCX–
2004–76 and should be submitted on or 
before September 7, 2004. 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of 
Proposed Rule Change 

After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.6 In 
particular, the Commission finds that 
the proposed rule change, as amended, 
is consistent with Section 6(b)(5) of the 
Act,7 which requires that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, to 
foster cooperation and coordination 
with persons engaged in facilitating 

transactions in securities, and to remove 
impediments and perfect the 
mechanisms of a free and open market 
and to protect investors and the public 
interest, and are not designed to permit 
unfair discrimination between 
customers, issuers, brokers, or dealers. 
The Commission also finds that the 
proposed rule change, as amended, is 
consistent with Section 6(b)(1) of the 
Act,8 which requires a national 
securities exchange to be so organized 
and have the capacity to be able to carry 
out the purposes of the Act and to 
enforce compliance by its members and 
persons associated with its members 
with the provisions of the Act, the rules 
or regulations thereunder, and the rules 
of the Exchange.

The listing of securities of an affiliate 
of the Exchange or any entity that 
operates and/or owns a trading system 
or facility of the Exchange could 
potentially create a conflict of interest 
between the Exchange’s self regulatory 
responsibility to vigorously oversee the 
listing and trading of the stock on its 
market, and its own commercial or 
economic interests. Such ‘‘self-listing’’ 
may raise questions as to the Exchange’s 
ability to independently and effectively 
enforce its rules against an affiliate or 
the operator/owner of its facility. In 
addition, such listing has the potential 
to exacerbate possible conflicts that may 
arise when the Exchange oversees 
competitors that may also be listed on 
the Exchange. The Commission believes 
that the proposed rule change, as 
amended, by requiring heightened 
reporting by the Exchange to the 
Commission with respect to the 
Exchange’s oversight of the listing and 
trading on the Exchange of the securities 
of an affiliate or entity that operates 
and/or owns a trading system or facility 
of the Exchange, will help protect 
against any concern that the Exchange 
will not effectively enforce its rules with 
respect to the listing and trading of 
these securities. In addition, the 
requirement that an independent 
accounting firm review such issuer’s 
compliance with the Exchange’s listing 
standards adds a degree of independent 
oversight to the Exchange’s regulation of 
the listing of these securities, which 
should help mitigate against any 
potential or actual conflicts of interest. 

In addition, the Commission finds 
good cause, pursuant to Section 19(b)(2) 
of the Act,9 for approving the proposed 
rule change and Amendment No. 1 prior 
to the thirtieth day after the date of 
publication of notice thereof in the 
Federal Register. The Exchange notes in 

its filing that Archipelago Holdings, 
L.L.C. (‘‘Archipelago Holdings’’), the 
operator of ArcaEx, the Exchange’s 
equity trading facility, has filed a 
registration statement with the 
Commission to conduct a public 
offering of its common stock, and an 
application to list its common stock on 
the Exchange in the near future 
pursuant to the Exchange’s current 
listing standards. The Exchange’s 
current listing standards do not contain 
any provision relating specifically to the 
listing of the stock of an affiliate or the 
operator and/or owner of the facility of 
the Exchange. Accordingly, the 
Commission believes that granting 
accelerated approval of the proposed 
rule change and Amendment No. 1 to 
implement the additional listing 
requirements prior to the listing of the 
common stock of Archipelago Holdings 
is appropriate and consistent with 
Sections 6 and 19(b) of the Act.10

V. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,11 that the 
proposed rule change and Amendment 
No. 1 (SR–PCX–2004–76), are hereby 
approved on an accelerated basis.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.12

J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–18639 Filed 8–13–04; 8:45 am] 
BILLING CODE 8010–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #3605] 

State of California 

Los Angeles County and the 
contiguous counties of Kern, Orange, 
San Bernardino, and Ventura in the 
State of California constitute a disaster 
area as a result of a fire at the Mountain 
View Venture Apartments on July 18, 
2004. Applications for loans for 
physical damage as a result of this 
disaster may be filed until the close of 
business on October 5, 2004, and for 
economic injury until the close of 
business on May 5, 2005, at the address 
listed below or other locally announced 
locations: U.S. Small Business 
Administration, Disaster Area 4 Office, 
P.O. Box 419004, Sacramento, CA 
95841–9004. 

The interest rates are:
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Percent 

For Physical Damage: 
Homeowners with credit avail-

able elsewhere ...................... 5.750 
Homeowners without credit 

available elsewhere ............... 2.875 
Businesses with credit available 

elsewhere .............................. 5.500 
Businesses and non-profit orga-

nizations without credit avail-
able elsewhere ...................... 2.750 

Others (including non-profit or-
ganizations) with credit avail-
able elsewhere ...................... 4.875 

For Economic Injury: 
Businesses and small agricul-

tural cooperatives without 
credit available elsewhere ..... 2.750 

The number assigned to this disaster 
for physical damage is 360505 and for 
economic damage is 9ZN600.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: August 5, 2004. 
Hector V. Barreto, 
Administrator.
[FR Doc. 04–18699 Filed 8–13–04; 8:45 am] 
BILLING CODE 8025–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #3607] 

Commonwealth of Pennsylvania 

As a result of the President’s major 
disaster declaration on August 6, 2004, 
I find that Delaware, Montgomery, and 
Philadelphia Counties in the 
Commonwealth of Pennsylvania 
constitute a disaster area due to 
damages caused by severe storms and 
flooding occurring on August 1, 2004, 
and continuing. Applications for loans 
for physical damage as a result of this 
disaster may be filed until the close of 
business on October 5, 2004 and for 
economic injury until the close of 
business on May 6, 2005 at the address 
listed below or other locally announced 
locations: U.S. Small Business 
Administration, Disaster Area 1 Office, 
360 Rainbow Blvd., South 3rd Floor, 
Niagara Falls, NY 14303–1192. 

In addition, applications for economic 
injury loans from small businesses 
located in the following contiguous 
counties may be filed until the specified 
date at the above location: Berks, Bucks, 
Chester, and Lehigh in the 
Commonwealth of Pennsylvania; New 
Castle County in the State of Delaware; 
and Burlington, Camden, and 
Gloucester Counties in the State of New 
Jersey. 

The interest rates are:
For Physical Damage: 

Homeowners with Credit Available 
Elsewhere—6.375% 

Homeowners without Credit Available 
Elsewhere—3.187% 

Businesses with Credit Available 
Elsewhere—5.800% 

Businesses and Non-Profit 
Organizations without Credit 
Available Elsewhere—2.900% 

Others (Including Non-Profit 
Organizations) with Credit Available 
Elsewhere—4.875% 

For Economic Injury: 
Businesses and Small Agricultural 

Cooperatives without Credit Available 
Elsewhere—2.900%
The number assigned to this disaster 

for physical damage is 360706. For 
economic injury the number is 9ZN800 
for Pennsylvania; and 9ZN900 for 
Delaware; and 9ZO1 for New Jersey.

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: August 6, 2004. 
Jane M. Pease, 
Acting Associate Administrator for Disaster 
Assistance.
[FR Doc. 04–18696 Filed 8–13–04; 8:45 am] 
BILLING CODE 8025–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #3606] 

State of Texas 

Dallas County and the contiguous 
counties of Collin, Denton, Ellis, 
Kaufman, Tarrant, and Rockwall in the 
State of Texas constitute a disaster area 
due to excessive rain and flooding that 
occurred on July 28 through July 29, 
2004. Applications for loans for 
physical damage as a result of this 
disaster may be filed until the close of 
business on October 5, 2004, and for 
economic injury until the close of 
business on May 5, 2005, at the address 
listed below or other locally announced 
locations: U.S. Small Business 
Administration, Disaster Area 3 Office, 
14925 Kingsport Road, Fort Worth, TX 
76155–2243. 

The interest rates are:

Percent 

For Physical Damage: 
Homeowners with credit avail-

able elsewhere ...................... 6.375 
Homeowners without credit 

available elsewhere ............... 3.187 
Businesses with credit available 

elsewhere .............................. 5.800 
Businesses and non-profit orga-

nizations without credit avail-
able elsewhere ...................... 2.900 

Others (including non-profit or-
ganizations) with credit avail-
able elsewhere ...................... 4.875 

Percent 

For Economic Injury: 
Businesses and small agricul-

tural cooperatives without 
credit available elsewhere ..... 2.900 

The number assigned to this disaster 
for physical damage is 360606 and for 
economic injury the number is 9ZN700.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: August 5, 2004. 
Hector V. Barreto, 
Administrator.
[FR Doc. 04–18698 Filed 8–13–04; 8:45 am] 
BILLING CODE 8025–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #3608] 

State of West Virginia 

As a result of the President’s major 
disaster declaration on August 6, 2004, 
I find that Fayette, Lincoln, and Logan 
Counties in the State of West Virginia 
constitute a disaster area due to 
damages caused by severe storms, 
flooding, and landslides occurring on 
July 22, 2004, and continuing. 
Applications for loans for physical 
damage as a result of this disaster may 
be filed until the close of business on 
October 5, 2004, and for economic 
injury until the close of business on 
May 6, 2005, at the address listed below 
or other locally announced locations: 
U.S. Small Business Administration, 
Disaster Area 1 Office, 360 Rainbow 
Blvd., South 3rd Fl., Niagara Falls, NY 
14303–1192. 

In addition, applications for economic 
injury loans from small businesses 
located in the following contiguous 
counties may be filed until the specified 
date at the above location: Boone, 
Cabell, Clay, Greenbrier, Kanawha, 
Mingo, Nicholas, Putnam, Raleigh, 
Summers, Wayne, and Wyoming in the 
State of West Virginia. 

The interest rates are:

Percent 

For Physical Damage: 
Homeowners with Credit Avail-

able Elsewhere ...................... 6.375 
Homeowners Without Credit 

Available Elsewhere .............. 3.187 
Businesses With Credit Avail-

able Elsewhere ...................... 5.800 
Businesses and Non-Profit Or-

ganizations Without Credit 
Available Elsewhere .............. 2.900 

Others (Including Non-Profit Or-
ganizations) With Credit 
Available Elsewhere .............. 4.875 

For Economic Injury: 
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Percent 

Businesses and Small Agricul-
tural Cooperatives Without 
Credit Available Elsewhere ... 2.900 

The number assigned to this disaster 
for physical damage is 360806. For 
economic injury the number is 9ZO200.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: August 6, 2004. 
Jane M. Pease, 
Acting Associate Administrator for Disaster 
Assistance.
[FR Doc. 04–18697 Filed 8–13–04; 8:45 am] 
BILLING CODE 8025–01–P

SOCIAL SECURITY ADMINISTRATION

Notice of Solicitation of Public 
Comments on Prerequisites for 
Participation in a Demonstration 
Project Extending Fee Withholding 
Procedures to Non-Attorney 
Representatives

AGENCY: Social Security Administration 
(SSA).
ACTION: Notice.

SUMMARY: Section 303 of the Social 
Security Protection Act of 2004 (SSPA) 
requires the Commissioner of Social 
Security (the Commissioner) to develop 
and implement a 5-year nationwide 
demonstration project that will extend 
to certain non-attorney representatives 
of claimants under titles II and XVI of 
the Social Security Act (the Act) the 
option to have approved 
representatives’ fees withheld and paid 
directly from a beneficiary’s past-due 
benefits. Currently, this option is 
available only to representatives who 
are attorneys. Non-attorney 
representatives who wish to participate 
in the demonstration project must meet 
the prerequisites specified in section 
303 of the SSPA, and any additional 
prerequisites that the Commissioner 
may prescribe. One of the statutory 
prerequisites is that the individual must 
pass an examination, written and 
administered by the Commissioner, 
which tests knowledge of the relevant 
provisions of the Act and the most 
recent developments in agency and 
court decisions affecting titles II and 
XVI of the Act. We are seeking public 
comments regarding the general topics 
that should be included in the 
examination. In addition, we invite your 
comments on the particular issues 
described below related to the other 
statutory prerequisites. Finally, we 
invite comments on whether 
individuals who wish to participate in 

the demonstration project should be 
required to meet additional 
prerequisites not specified in section 
303 and, if so, what those additional 
prerequisites might be.
DATES: To be sure that we consider your 
comments, we must receive them by 
September 15, 2004.
ADDRESSES: Comments should be sent to 
William Storey, Acting Director, Office 
of Policy, Planning and Evaluation, by: 
e-mail to William.Storey@ssa.gov; 
telefax to (703) 605–8261; or mail to the 
Office of Hearings and Appeals, Suite 
1608, 5107 Leesburg Pike, Falls Church, 
VA 22041–3255.
FOR FURTHER INFORMATION CONTACT: 
William Storey, Suite 1608, 5107 
Leesburg Pike, Falls Church, VA 22041–
3255, (703) 605–8260.
SUPPLEMENTARY INFORMATION: We are 
developing an examination that will be 
administered to non-attorney 
representatives who wish to participate 
in the direct fee payment demonstration 
project authorized by section 303 of the 
SSPA, Public Law 108–203, enacted 
March 2, 2004. Section 303 specifies 
that the examination is to test 
knowledge of the relevant provisions of 
the Act and the most recent 
developments in agency and court 
decisions affecting titles II and XVI of 
the Act. 

We have compiled a list of general 
topics upon which the examination 
questions might focus. That list is 
included as an Appendix. We request 
comments on whether the specific 
topics listed should be tested in the 
examination, and on whether there are 
additional topics that we should 
include. 

To help us determine if a topic should 
be tested in the examination, we have 
established a rating system for assigning 
a rank to each topic. We ask that 
commenters use the rating system when 
commenting on both the potential topics 
listed in the Appendix and any 
additional topics that may be suggested. 
The rating system is based on a scale 
from 1 to 5, where 5 indicates that the 
topic is critical and must be considered 
in developing the qualifying 
examination. The criteria for the 
rankings are as follows:

5 = Critical (cannot do the job without 
knowing this) 

4 = Very Important (difficulty doing 
the job well without knowing this) 

3 = Moderately Important (helpful in 
doing the job well) 

2 = Slightly Important (occasionally 
helpful in doing the job well) 

1 = Not Important (not needed to do 
the job) 

X = Cannot Rank (unable to determine 

the relative importance)
In addition to passing the 

examination, non-attorneys who wish to 
participate in the demonstration project 
are required by section 303 to meet the 
following prerequisites: 

• The representative has been 
awarded a bachelor’s degree from an 
accredited institution of higher 
education, or has been determined by 
the Commissioner to have equivalent 
qualifications derived from training and 
work experience;

• The representative has secured 
professional liability insurance, or 
equivalent insurance, which the 
Commissioner has determined to be 
adequate to protect claimants in the 
event of malpractice by the 
representative; 

• The representative has undergone a 
criminal background check to ensure 
the representative’s fitness to practice 
before the Commissioner; and 

• The representative demonstrates 
ongoing completion of qualified courses 
of continuing education, including 
education regarding ethics and 
professional conduct, which are 
designed to enhance professional 
knowledge in matters related to 
entitlement to, or eligibility for, benefits 
based on disability under titles II and 
XVI of the Act. 

We invite comments on any issues 
related to: 

• The quality and extent of training or 
work experience that should be 
considered equivalent to a bachelor’s 
degree; 

• The amount of liability insurance 
that should be considered adequate to 
protect claimants; and 

• The extent and types of continuing 
education courses that should be 
required. 

We will consider the comments we 
receive as we develop the 
demonstration project under section 303 
of the SSPA.
(Catalog of Federal Domestic Assistance 
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social 
Security-Survivors Insurance; and 96.006, 
Supplemental Security Income)

Dated: August 11, 2004. 
Fritz Streckewald, 
Assistant Deputy Commissioner for Program 
Policy for Disability and Income Security 
Programs.

Appendix 

Ethics and Professionalism 

Conflict of interest 
Good character and reputation 
Grounds for disqualification/suspension 
Privacy Act and disclosure policy 
Ethical conduct 
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Hearings and Appeals Process 

Appeal deadlines 
Good cause for late filing 
Reconsideration 
Request for hearing by an Administrative 

Law Judge 
Request for Appeals Council Review 
Representation of claimants 
Fee agreement process 
Fee petition process 
Fee authorization 
Witness cross-examination 
Interrogatories 
Vocational Expert testimony 
Medical Expert testimony 
Reopening and revision policy 
Substantial evidence standard 
Role in obtaining evidence 
Effect of multiple applications on appeals 

process 

Medical and Vocational Issues 

Definition of disability 
Sequential evaluation process (adults and 

children) 
Impairment severity 
Medical listings 
Listing equivalency 
Functional equivalence 
Assessment of residual functional capacity 
Past relevant work 
Medical evidence 
Medical source opinions 
Failure to cooperate 
Medical improvement review standard 
Symptoms and credibility 
Evaluation of pain 
Mental impairments 
Consultative examination 
Vocational factors 
Appendix 2 ‘‘grid’’ rules 
Exertional and nonexertional impairments 
Transferable skills 

Disability Benefit Issues 

Title II insured status 
Title II entitlement factors 
Waiting period 
Substantial gainful activity 
Trial work period 
Extended period of eligibility 
Unsuccessful work attempt 
Special employment considerations 
Impairment related work expenses 
Date of onset 
Disabled widow(er)’s benefits—entitlement 

factors 
Childhood disability benefits—entitlement 

factors 
End stage renal disease—entitlement factors 
Title XVI disabled individual eligibility 
Title XVI disabled child eligibility 
Title XVI blind individual eligibility 
Continuing disability reviews 
Ticket to work 
Work incentives 
Expedited reinstatement of benefits 
Plan for achieving self-support 
Terminal illness 
Amyotrophic lateral sclerosis (Lou Gehrig’s 

disease) 
Drug addiction and alcoholism condition 
Presumptive disability 
Workers’’ compensation 
Public disability benefits 

Non-Disability Benefit Issues 
Title II insured status 
Title II retirement benefits—entitlement 

factors 
Title II auxiliary benefits (e.g., child, 

spouse)—entitlement factors 
Title II survivor benefits (e.g., child, widow, 

widower)—entitlement factors 
Title II dual entitlement 
Non-payment (suspension) events 
Termination events 
Primary insurance amount computations 
Primary insurance amount reduction factors 
Month of entitlement 
Overpayment waiver 
Totalization of benefits 
Earnings record discrepancies 
Administrative finality 
Res judicata 
Collateral estoppel 
Title XVI eligibility factors 
Title XVI living arrangements 
Title XVI in-kind support and maintenance 
Title XVI resources 
Title XVI earned and unearned income 
Title XVI redeterminations 
Title XVI deeming 
Title XVI offset provisions 
Goldberg-Kelly provisions 
State supplementation 
Interim assistance reimbursement 
Citizenship issues 
Cross program recovery 
Medicaid eligibility factors 
Medicare entitlement factors 
Special veterans benefits 
Railroad benefits 
Military service 
Windfall elimination provision 
Government pension offset 
Delayed retirement credits 
Protective filing 
[FR Doc. 04–18743 Filed 8–13–04; 8:45 am] 
BILLING CODE 4191–02–P

DEPARTMENT OF STATE

[Public Notice: 4801] 

60-Day Notice of Proposed Information 
Collection: DS–1504, Request for 
Customs Clearance of Merchandise, 
OMB Control Number 1405–0104

ACTION: Notice of request for public 
comments. 

SUMMARY: The Department of State is 
seeking Office of Management and 
Budget (OMB) approval for the 
information collection described below. 
The purpose of this notice is to allow 60 
days for public comment in the Federal 
Register preceding submission to OMB. 
We are conducting this process in 
accordance with the Paperwork 
Reduction Act of 1995. 

• Title of Information Collection: 
Request for Customs Clearance of 
Merchandise. 

• OMB Control Number: 1405–0104. 
• Type of Request: Extension of a 

currently approved collection. 

• Originating Office: Bureau of 
Diplomatic Security, Office of Foreign 
Missions, Diplomatic Tax and Customs 
Program, DS/OFM/VTC/TC. 

• Form Number: DS–1504. 
• Respondents: Eligible foreign 

diplomatic or consular missions, certain 
foreign government organizations, and 
designated international organizations. 

• Estimated Number of Respondents: 
Approximately 350. 

• Estimated Number of Responses: 
Approximately 13,200. 

• Average Hours Per Response: 
Fifteen minutes. 

• Total Estimated Burden: 3,300 
hours. 

• Frequency: On occasion. 
• Obligation to Respond: Required to 

obtain or retain a benefit.
DATES: The Department will accept 
comments from the public up to October 
15, 2004. 

You may submit comments by any of 
the following methods: 

• E-mail: ofminfo@state.gov. You 
must include the DS form number, 
information collection title, and OMB 
control number in the subject line of 
your message. 

• Mail (paper, disk, or CD–ROM 
submissions): Office of Foreign 
Missions, U.S. Department of State, 
2201 C Street, NW., Washington, DC 
20520.

FOR FURTHER INFORMATION CONTACT: 
Direct requests for additional 
information regarding the collection 
listed in this notice, including requests 
for copies of the proposed information 
collection and supporting documents, to 
Mr. Robert Kelley, DS/OFM/VTC/TC, 
3507 International Place, NW., U.S. 
Department of State, Washington, DC 
20008, who may be reached on (202) 
895–3683, or by E-mail at 
kelleyjr@state.gov.

SUPPLEMENTARY INFORMATION: We are 
soliciting public comments to permit 
the Department to: 

• Evaluate whether the proposed 
information collection is necessary for 
the proper performance of our 
functions. 

• Evaluate the accuracy of our 
estimate of the burden of the proposed 
collection, including the validity of the 
methodology and assumptions used. 

• Enhance the quality, utility, and 
clarity of the information to be 
collected. 

• Minimize the reporting burden on 
those who are to respond, including the 
use of automated collection techniques 
or other forms of technology. 

Abstract of proposed collection: 
Exemption from customs duties is a 
privilege enjoyed by foreign diplomatic 
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and consular personnel on assignment 
in the United States under the 
provisions of the Vienna Conventions 
on Diplomatic and Consular Relations 
and the terms of various bilateral 
agreements. Under the Foreign Missions 
Act of 1982 (as amended), 22 U.S.C. 
4301 et seq., the Department of State’s 
Office of Foreign Missions (‘‘OFM’’) is 
given the authority to grant privileges 
and benefits, based on reciprocity. The 
application form DS–1504, ‘‘Request for 
Customs Clearance of Merchandise’’ 
provides OFM with the necessary 
information to provide and administer 
the benefit effectively and efficiently. 

Methodology: The collected 
information is used by the Office of 
Foreign Missions (OFM) in determining 
the eligibility of foreign diplomatic and 
consular missions and personnel for 
exemption from duties otherwise 
imposed by U.S. Customs and Border 
Protection (‘‘CBP’’) on imported goods. 
In some cases, the reciprocal 
relationship between the United States 
and other nations requires that some 
type of duty or restriction on 
importation be imposed. The 
information on this form provides the 
basis upon which to determine, in 
cooperation with CBP, the proper 
handling of diplomatic shipments.

Dated: August 2, 2004. 
Lynwood M. Dent, Jr., 
Deputy Assistant Secretary and Deputy 
Director, Office of Foreign Missions, Bureau 
of Diplomatic Security, Department of State.
[FR Doc. 04–18663 Filed 8–13–04; 8:45 am] 
BILLING CODE 4710–43–P

TENNESSEE VALLEY AUTHORITY

Paperwork Reduction Act of 1995, as 
Amended by Pub. L. 104–13; 
Submission for Office of Management 
and Budget (OMB) Review; Comment 
Request

AGENCY: Tennessee Valley Authority.
ACTION: Submission for Office of 
Management and Budget (OMB) Review; 
comment request. 

SUMMARY: The proposed information 
collection described below will be 
submitted to the Office of Management 
and Budget (OMB) for review, as 
required by the Paperwork Reduction 
Act of 1995 (44 U.S.C. Chapter 35, as 
amended). The Tennessee Valley 
Authority is soliciting public comments 
on this proposed collection as provided 
by 5 CFR Section 1320.8(d)(1). Requests 
for information, including copies of the 
information collection proposed and 
supporting documentation, should be 
directed to the Agency Clearance 

Officer: Alice D. Witt, Tennessee Valley 
Authority, 1101 Market Street (EB 5B), 
Chattanooga, Tennessee 37402–2801; 
(423) 751–6832. (SC: 0013XYV) 

Comments should be sent to OMB 
Office of Information and Regulatory 
Affairs, Attention: Desk Officer for 
Tennessee Valley Authority no later 
than September 15, 2004.
SUPPLEMENTARY INFORMATION: 

Type of Request: Regular submission. 
Title of Information Collection: Power 

Distributors Monthly and Annual 
Reports to TVA. 

Type of Affected Public: Business or 
local government. 

Small Businesses or Organizations 
Affected: Yes. 

Federal Budget Functional Category 
Code: 271. 

Estimated Number of Annual 
Responses: 2,054. 

Estimated Total Annual Burden 
Hours: 3,792. 

Estimated Average Burden Hours Per 
Response: 1.8. 

Need For and Use of Information: 
This information collection supplies 
TVA with financial and accounting 
information to help ensure that electric 
power produced by TVA is sold to 
consumers at rates which are as low as 
feasible.

Jacklyn J. Stephenson, 
Senior Manager, Enterprise Operations, 
Information Services.
[FR Doc. 04–18657 Filed 8–13–04; 8:45 am] 
BILLING CODE 8120–08–P

TENNESSEE VALLEY AUTHORITY

Sunshine Act; Meeting No. 1553

TIME AND DATE: 9:30 a.m. (c.d.t.), August 
18, 2004, The Lannom Center for 
Business Development, 2000 Commerce 
Avenue, Dyersburg, Tennessee.
STATUS: Open.
AGENDA: Approval of minutes of meeting 
held on July 21, 2004. 

New Business 

A—Budget and Financing 

A1. Approval of short-term borrowing 
from the United States Treasury. 

B—Purchase Awards 

B1. Supplements to temporary staffing 
services contracts with the following 
suppliers at any TVA location: Acro 
Service Corporation; Adecco Technical; 
CDI Professional Services; G. D. Barri 
and Associates; Johnson Service Group; 
Numanco, LLC; Retiree Resources 
Corporation; TFE, Inc; Volt Services 
Group; Westaff Technical; and Zycron 
Computer Services. 

B2. Delegation of authority to the 
Senior Vice President, Procurement, or 
a designee, upon the recommendation of 
the Executive Vice President, Fossil 
Power Group, or a designee, to enter 
into a contract for the sale of a 
Manitowoc 2100 crawler lift crane and 
associated equipment. 

E—Real Property Transactions 
E1. Sale of a permanent easement, 

Tract No. XMTPSC–1B, affecting 
approximately 1.03 acres of land, and 
grant of a nonexclusive access road 
easement, Tract No. XMTPSC–2AR, 
affecting approximately 0.31 acre of 
land to JHL Properties, Inc., in Hamblen 
County, Tennessee. 

E2. Abandonment of a portion of the 
inactive Jackson-Milan-Trenton 
transmission line right-of-way easement 
affecting approximately 0.86 acre of 
land in Madison County, Tennessee, 
Tract No. JMT–35, to resolve an 
encroachment of a residence. 

E3. Sale of a permanent easement to 
the heirs of the E. G Miller estate for an 
access road, affecting approximately 0.1 
acre of land on Cherokee Reservoir in 
Grainger County, Tennessee, Tract No. 
XCK–586AR. 

E4. Modification of certain deed 
restrictions affecting approximately 0.13 
acre of former TVA land on 
Chickamauga Reservoir in Hamilton 
County, Tennessee, Tract No. XCR–
426:42, S.2X. 

E5. Sale of two permanent easements 
and deed modification to David Vaccaro 
and Mark Morgan for the construction of 
an access road, affecting approximately 
0.23 acre of land on Watts Bar Reservoir 
in Rhea County, Tennessee, Tract Nos. 
XWBR–716E, XWBR–717E, and XWBR–
125, S.2X. 

F—Other 
F1. Approval to file a condemnation 

case to acquire an easement and right-
of-way affecting 1.87 acre of land in 
Fannin County, Georgia, for the Basin-
Toccoa Transmission Line. 

Information Items 
1. Approval of certain actions 

addressing variable price interruptible 
power pricing changes and related 
matters. 

2. Approval of increased energy 
charges for limited interruptible power 
and limited firm power.
FOR FURTHER INFORMATION CONTACT: 
Please call TVA Media Relations at 
(865) 632–6000, Knoxville, Tennessee. 
Information is also available at TVA’s 
Washington Office (202) 898–2999. 
People who plan to attend the meeting 
and have special needs should call (865) 
632–6000. Anyone who wishes to 
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comment on any of the agenda in 
writing may send their comments to: 
TVA Board of Directors, Board Agenda 
Comments, 400 West Summit Hill 
Drive, Knoxville, Tennessee 37902.

Dated: August 11, 2004. 
Maureen H. Dunn, 
General Counsel and Secretary.
[FR Doc. 04–18746 Filed 8–12–04; 10:30 am] 
BILLING CODE 8120–08–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Advisory Circular (AC) 23.1419–2C, 
Certification of Part 23 Airplanes for 
Flight in Icing Conditions

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of issuance of advisory 
circular. 

SUMMARY: This notice announces the 
issuance of Advisory Circular (AC) 
23.1419–2C. This AC sets forth an 
acceptable means, but not the only 
means, of demonstrating compliance 
with the ice protection requirements in 
Title 14 of the Code of Federal 
Regulations (14 CFR) Part 23. The 
Federal Aviation Administration (FAA) 
will consider other methods of 
demonstrating compliance that an 
applicant may elect to present. This 
material is neither mandatory nor 
regulatory in nature and does not 
constitute a regulation. The guidance 
provided here applies to the approval of 
airplane ice protection systems for 
operating in the icing environment 
defined by Part 25, Appendix C. The 
guidance should be applied to new 
Type Certificates (TCs), Supplemental 
Type Certificates (STCs), and 
amendments to existing TCs for 
airplanes under part 3 of the Civil 
Aviation Regulations (CAR) and Part 23, 
for which approval under the provisions 
of § 23.1419 is desired. The proposed 
guidance is added for fluid ice 
protection systems, primary ice 
detection systems, ice protection of air 
data systems, failure analyses of ice 
protection systems, and modifications to 
airplanes certificated for flight in icing. 
The format is also changed to improve 
readability of the document. 

The draft policy statement was issued 
for Public Comment on April 19, 2004 
(69 FR 7846). When possible, comments 
received were used to modify the draft 
policy.
DATES: Advisory Circular 23.1419–2C 
was issued by the Manager, Small 
Airplane Directorate on July 21, 2004. 

How to Obtain Copies: A paper copy 
of AC 23.1419–2C may be obtained by 
writing to the U.S. Department of 
Transportation, Subsequent Distribution 
Office, DOT Warehouse, SVC–121.23, 
Ardmore East Business Center, 3341Q 
75th Avenue, Landover, MD 20785, 
telephone 301–322–5377, or by faxing 
your request to the warehouse at 301–
386–5394. The policy will also be 
available on the Internet at http://
www.airweb.faa.gov/AC.

Issued in Kansas City, Missouri, on July 22, 
2004. 
Dorenda D. Baker, 
Manager, Small Airplane Directorate, Aircraft 
Certification Service.
[FR Doc. 04–18711 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

[Summary Notice No. PE–2004–64] 

Petitions for Exemption; Summary of 
Petitions Received

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption part 11 of title 14, Code 
of Federal Regulations (14 CFR), this 
notice contains a summary of certain 
petitions seeking relief from specified 
requirements of 14 CFR, dispositions of 
certain petitions previously received, 
and corrections. The purpose of this 
notice is to improve the public’s 
awareness of, and participation in, this 
aspect of FAA’s regulatory activities. 
Neither publication of this notice nor 
the inclusion or omission of information 
in the summary is intended to affect the 
legal status of any petition or its final 
disposition.

DATES: Comments on petitions received 
must identify the petition docket 
number involved and must be received 
on or before August 26, 2004.
ADDRESSES: You may submit comments 
[identified by DOT DMS Docket Number 
FAA–200X–XXXXX] by any of the 
following methods: 

• Web site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management Facility; 

U.S. Department of Transportation, 400 

Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
001. 

• Hand Delivery: Room PL–401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal 
Holidays. 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://
dms.dot.gov at any time or to Room PL–
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal Holidays.
FOR FURTHER INFORMATION CONTACT: Tim 
Adams (202) 267–8033, Sandy 
Buchanan-Sumter (202) 267–7271, 
Office of Rulemaking (ARM–1), Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591.

This notice is published pursuant to 
14 CFR 11.85 and 11.91.

Issued in Washington, DC, on August 10, 
2004. 
Anthony F. Fazio, 
Director, Office of Rulemaking.

Petitions for Exemption 
Docket No.: FAA–2004–17223. 
Petitioner: United States Department 

of the Air Force. 
Section of 14 CFR Affected: 14 CFR 

91.209(a)(2). 
Description of Relief Sought: To 

permit the United States Department of 
the Air Force to conduct ground 
operations on military airfields and 
installations using night-vision goggle 
technology while operating fixed-wing 
and rotary-wing aircraft with the lighted 
position lights turned off.

[FR Doc. 04–18647 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

[Summary Notice No. PE–2004–65] 

Petitions for Exemption; Summary of 
Petitions Received

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petition for exemption 
received. 

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
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processing, and disposition of petitions 
for exemption, part 11 of Title 14, Code 
of Federal Regulations (14 CFR), this 
notice contains a summary of certain 
petitions seeking relief from specified 
requirements of 14 CFR. The purpose of 
this notice is to improve the public’s 
awareness of, and participation in, this 
aspect of FAA’s regulatory activities. 
Neither publication of this notice nor 
the inclusion or omission of information 
in the summary is intended to affect the 
legal status of any petition or its final 
disposition.
DATES: Comments on petitions received 
must identify the petition docket 
number involved and must be received 
on or before September 7, 2004.
ADDRESSES: You may submit comments 
identified by DOT DMS Docket Number 
FAA–200X–XXXXX by any of the 
following methods: 

• Web Site: http://dms.dot.gov. 
Follow the instructions for submitting 

comments on the DOT electronic docket 
site. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management Facility; 

U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
0001. 

• Hand Delivery: Room PL–401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://
dms.dot.gov at any time or to Room PL–
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays.
FOR FURTHER INFORMATION CONTACT: John 
Linsenmeyer (202) 267–5174 or Susan 
Lender (202) 267–8029, Office of 
Rulemaking (ARM–1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591. 

This notice is published pursuant to 
14 CFR 11.85 and 11.91.

Issued in Washington, DC, on August 10, 
2004. 
Anthony F. Fazio, 
Director, Office of Rulemaking.

Petitions for Exemption 
Docket No.: FAA–2004–18023. 
Petitioner: The Boeing Company. 
Sections of 14 CFR Affected: 14 CFR 

45.29(b)(1). 

Description of Relief Sought: To allow 
The Boeing Company to use a temporary 
registration number (‘‘N-number’’) that 
is less than 12 inches tall on certain 
aircraft during production acceptance 
flights.

Docket No.: FAA–2004–18045. 
Petitioner: Glenn Holmes. 
Sections of 14 CFR Affected: 14 CFR 

36.9 and 36.501. 
Description of Relief Sought: To 

permit airworthiness certification of a 
DeHavilland DHC–3 aircraft with a gross 
weight increase modification without 
accomplishing the required acoustical 
study requirement.

[FR Doc. 04–18649 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

RTCA Special Committee 135/
EUROCAE Working Group 14: 
Environmental Conditions and Test 
Procedures for Airborne Equipment

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of RTCA Special 
Committee 135/EUROCAE Working 
Group 14 meeting. 

SUMMARY: The FAA is issuing this notice 
to advise the public of a meeting of 
RTCA Special Committee 135/
EUROCAE Working Group 14: 
Environmental Conditions and Test 
Procedures for Airborne Equipment.
DATES: The meeting will be held August 
25–26, 2004 starting at 9 a.m.
ADDRESSES: The meeting will be held 
RTCA, 1828 L Street, NW., Suite 805, 
Washington, DC 20036–5133.
FOR FURTHER INFORMATION CONTACT: (1) 
RTCA Secretariat, 1828 L Street NW., 
Suite 805, Washington, DC 20036; 
telephone (202) 833–9339; fax (202) 
833–9434; Web site http://www.rtca.org.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92–
463, 5 U.S.C., Appendix 2), notice is 
hereby given for a Special Committee 
135 meeting. The agenda will include: 
• August 25–26: 

• Opening Plenary Session (Welcome 
and Introductory Remarks, Approve 
Minutes of Previous Meeting). 

• Review Results of EUROCAE–14 
Meeting. 

• Review/Approve Proposed Final 
Draft DO–160E. 

• RTCA Paper No. 111–04/SC135–
645. 

• Review Schedule to Release DO–

160E, Environmental Conditions 
and Test Procedures for Airborne 
Equipment. 

• Identify Areas for Continuing Work 
on DO–160E. 

• Closing Plenary Session (New/
Unfinished Business, Date and 
Place of Next Meeting).

Attendance is open to the interested 
public but limited to space availability. 
With the approval of the chairmen, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. Members of the public 
may present a written statement to the 
committee at any time.

Issued in Washington, DC, on July 27, 
2004. 
Robert Zoldos, 
FAA System Engineer, RTCA Advisory 
Committee.
[FR Doc. 04–18707 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Notice of Intent To Rule on Application 
(04–05-C-00-GCC) To Impose and Use 
the Revenue From a Passenger Facility 
Charge (PFC) at the Gillette-Campbell 
County Airport, Submitted by the 
County of Campbell and the City of 
Gillette, WY

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application. 

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use PFC 
revenue at the Gillette-Campbell County 
Airport under the provisions of 49 
U.S.C. 40117 and Part 158 of the Federal 
Aviation Regulations (14 CFR 158).
DATES: Comments must be received on 
or before September 15, 2004.
ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: Mr. Craig A. Sparks, Manager; 
Denver Airports District Office, DEN-
ADO, Federal Aviation Administration; 
26805 East 68th Avenue, Suite 224, 
Denver, Colorado 80249. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mr. Jay 
Lundell, Airport Manager, at the 
following address: 2000 Airport Road, 
Suite 108, Gillette, Wyoming 8271. 
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Air Carriers and foreign air carriers 
may submit copies of written comments 
previously provided to the Gillette-
Campbell County Airport, under section 
158.23 of Part 158.
FOR FURTHER INFORMATION CONTACT: Mr. 
Christopher J. Schaffer, (303) 342–1258, 
26805 East 68th Avenue, Suite 224, 
Denver, Colorado 80249. The 
application may be reviewed in person 
at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application 04–05-C-
00-GCC to impose and use PFC revenue 
at the Gillette-Cambell County Airport, 
under the provisions of 49 U.S.C. 40117 
and Part 158 of the Federal Aviation 
Regulations (14 CFR Part 158). 

On August 9, 2004, the FAA 
determined that the application to 
impose and use the revenue from a PFC 
submitted by the County of Campbell 
and the City of Gillette, Wyoming, was 
substantially complete within the 
requirements of section 158.25 of Part 
158. The FAA will approve or 
disapprove the application, in whole or 
in part, no later than November 12, 
2004. 

The following is a brief overview of 
the application. 

Level of the proposed PFC: $4.50. 
Proposed charge effective date: 

December 1, 2004. 
Proposed charge expiration date: 

September 1, 2007. 
Total requested for impose and use 

approval: $170,000. 
Brief description of proposed project: 

Acquire two snow removal equipment 
vehicles. 

Class or classes of air carriers which 
the public agency has requested not be 
required to collect PFC’s: None. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT and at the FAA 
Regional Airports Office located at: 
Federal Aviation Administration, 
Northwest Mountain Region, Airports 
Division, ANM-600, 1601 Lind Avenue 
SW., Suite 315, Renton, WA 98055–
4056. 

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at the Gillette-
Campbell County Airport.

Issued in Renton, Washington, on August 
9, 2004. 
David A. Field, 
Manager, Planning, Programming and 
Capacity Branch, Northwest Mountain 
Region.
[FR Doc. 04–18708 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Notice of Intent To Rule on Application 
(04–04–U–00–GCC) To Use the 
Revenue From a Passenger Facility 
Charge (PFC) at the Gillette-Campbell 
County Airport, Submitted by the 
County of Campbell and the City of 
Gillette, WY

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application. 

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to use PFC revenue at the 
Gillette-Campbell County Airport under 
the provisions of 49 U.S.C. 40117 and 
Part 158 of the Federal Aviation 
Regulations (14 CFR 158).
DATES: Comments must be received on 
or before Septebmer 15, 2004.
ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: Mr. Craig A. Sparks, Manager; 
Denver Airports District Office, DEN-
ADO, Federal Aviation Administration; 
26805 East 68th Avenue, Suite 224, 
Denver, Colorado 80249. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mr. Jay 
Lundell, Airport Manager, at the 
following address: 2000 Airport Road, 
Suite 108, Gillette, Wyoming 82716. 

Air Carriers and foreign air carriers 
may submit copies of written comments 
previously provided to the Gillette-
Campbell County Airport, under section 
158.23 of Part 158.
FOR FURTHER INFORMATION CONTACT: Mr. 
Christopher J. Schaffer, (303) 342–1258, 
26805 East 68th Avenue, Suite 224, 
Denver, Colorado 80249. The 
application may be reviewed in person 
at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application (04–04–U–
00–GCC) to use PFC revenue at the 
Gillette-Campbell County Airport, under 
the provisions of 49 U.S.C. 40117 and 
Part 158 of the Federal Aviation 
Regulations (14 CFR Part 158). 

On August 9, 2004, the FAA 
determined that the application to use 
the revenue from a PFC submitted by 
the County of Campbell and the City of 
Gillette, Wyoming, was substantially 
complete within the requirements of 
section 158.25 of Part 158. The FAA 
will approve or disapprove the 
application, in whole or in part, no later 
than November 12, 2004. 

The following is a brief overview of 
the application. 

Level of the proposed PFC: $4.50. 
Proposed charge effective date: 

December 1, 2001. 
Proposed charge expiration date: 

December 1, 2004. 
Total requested for use approval: 

$64,393. 
Brief description of proposed project: 

Construct combined aircraft rescue and 
fire fighting/snow removal equipment 
building. 

Class or classes of air carriers which 
the public agency has requested not be 
required to collect PFC’s: None. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT and at the FAA 
Regional Airports Office located at: 
Federal Aviation Administration, 
Northwest Mountain Region, Airports 
Division, ANM–600, 1601 Lind Avenue 
SW., Suite 315, Renton, WA 98055–
4056

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at the Gillette-
Campbell County Airport.

Issued in Renton, Washington, on August 
9, 2004. 
David A. Field, 
Manager, Planning, Programming and 
Capacity Branch, Northwest Mountain 
Region.
[FR Doc. 04–18709 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Notice of Intent To Rule on Application 
To Impose and Use the Revenue From 
a Passenger Facility Charge (PFC) at 
Tupelo Regional Airport, Tupelo, MS

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application. 

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use the 
revenue from a PFC at Tupelo Regional 
Airport under the provisions of the 
Aviation Safety and Capacity Expansion 
Act of 1990 (Title IX of the Omnibus 
Budget Reconciliation Act of 1990) 
(Public Law 101–508) and Part 158 of 
the Federal Aviation Regulations (14 
CFR Part 158).
DATES: Comments must be received on 
or before September 15, 2004.
ADDRESSES: Comments on this 
application may be mailed or delivered 
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in triplicate to the FAA at the following 
address: Jackson Airports District Office, 
100 West Cross Street, Jackson, MS, 
39208. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Terry 
Anderson, Executive Director of the 
Tupelo Regional Airport Authority at 
the following address: 2704 West 
Jackson Street, Tupelo, MS 38801. 

Air carriers and foreign air carriers 
may submit copies of written comments 
previously provided to the Tupelo 
Regional Airport Authority under 
section 158.23 of Part 158.
FOR FURTHER INFORMATION CONTACT: 
David Shumate, Program Manager, 
Jackson Airports District Office, 100 
West Cross Street, Suite B, Jackson, 
Mississippi, 39208 (601) 664–9882. The 
application may be reviewed in person 
at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application to impose 
and use the revenue from a PFC at 
Tupelo Regional Airport under the 
provisions of the Aviation Safety and 
Capacity Expansion Act of 1990 (Title 
IX of the Omnibus Budget 
Reconciliation Act of 1990) (Public Law 
101–508) and Part 158 of the Federal 
Aviation Regulations (14 CFR Part 158). 

On August 9, 2004, the FAA 
determined that the application to 
impose and use the revenue from a PFC 
submitted by Tupelo Regional Airport 
authority was substantially complete 
within the requirements of section 
158.25 of Part 158. The FAA will 
approve or disapprove the application, 
in whole or in part, no later than 
November 12, 2004. 

The following is a brief overview of 
the application. 

PFC Application No.: 04–04–C–00–
TUP. 

Level of the proposed PFC: $3.00. 
Proposed charge effective date: 

October 1, 2004. 
Proposed charge expiration date: 

September 30, 2007. 
Total estimated net PFC revenue: 

$232,600. 
Brief description of proposed 

projects(s): Airport Terminal and 
Entrance Security Equipment 
Acquisition; Airport Passenger 
Equipment Acquisition; Past AIP Project 
Audit Costs; Airport Equipment 
Acquisition. 

Class or classes of air carriers which 
the public agency has requested not be 
required to collect PFCs: None. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT.

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at the Tupelo 
Regional Airport Authority.

Issued in Jackson, MS, on August 9, 2004. 
Rans Black, 
Manager, Jackson Airports District Office, 
Southern Region.
[FR Doc. 04–18712 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration (FAA) 

[Docket No. FAA–2004–16944] 

Operating Limitations at Chicago 
O’Hare International Airport; Extension 
of Request for Written Information

ACTION: Extension of request for 
information. 

SUMMARY: This action extends the 
period during which interested persons 
may submit written information, 
including data and views, in response to 
a notice that the FAA published on 
August 2, 2004. In that document, the 
FAA announced that it would hold a 
meeting beginning on August 4 to 
discuss flight reductions at Chicago’s 
O’Hare International Airport (O’Hare) to 
reduce overscheduling and flight delays 
during peak hours of operation at that 
airport. In addition, the notice invited 
interested persons to submit written 
information on such schedule 
reductions. Since the meeting 
commenced on August 4, the FAA has 
continued discussions with air carriers 
that attended the meeting. The FAA is 
extending the period for filing written 
information to afford interested parties 
additional time to submit information 
while the discussions continue.
DATES: Written information must be 
received on or before 12 p.m. on August 
13, 2004.
ADDRESSES: You may send written 
information, identified by docket 
number FAA–2004–16944, by any of the 
following methods: 

• DOT Docket Web site: Go to
http://dms.dot.gov and follow the 
instructions for submitting information 
electronically. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management System; 

U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
001. If sent by mail, information is to be 
submitted in two copies. Persons 
wishing to receive confirmation of 
receipt of their written submission 

should include a self-addressed 
stamped postcard. 

• Hand Delivery: Docket Management 
System, Room PL–401 on the plaza level 
of the Nassif Building, 400 Seventh 
Street, SW., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 

For more information on this 
proceeding, see the SUPPLEMENTARY 
INFORMATION section of this document. 

Instructions: You must include the 
agency name and docket number FAA–
2004–16944 for this notice at the 
beginning of the information that you 
submit. Note that the information 
received will be posted without change 
to http://dms.dot.gov, including any 
personal information provided. 

Docket: To read background 
documents or review information 
received, go to http://dms.dot.gov at any 
time or to Room PL–401 on the plaza 
level of the Nassif Building, 400 
Seventh Street, SW., Washington, DC, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: 
Gerry Shakley, System Operations, Air 
Traffic Organization, Federal Aviation 
Administration, 800 Independence 
Ave., SW., Washington, DC 20591; 
telephone (202) 267–9424, facsimile: 
(202) 267–7277; e-mail: 
gerry.shakley@faa.gov.

SUPPLEMENTARY INFORMATION: 

Background 

On July 28, 2004, the Federal Aviation 
Administration (FAA) issued a notice 
announcing that it would conduct a 
meeting to discuss flight reductions at 
O’Hare to reduce over scheduling and 
flight delays during peak hours at the 
airport (69 FR 46201; August 2, 2004). 
The FAA also invited the submission of 
written information from interested 
person on such schedule reductions. 
The FAA plans to issue a decision on 
delay reductions in a final order. The 
meeting began on August 4 and is 
continuing. It was open to all scheduled 
carriers, regardless of whether they 
currently serve O’Hare. The FAA 
originally solicited written information 
filed on or before August 11, 2004. 

Extension of Request for Information 

Discussions with the air carriers 
regarding their scheduled operations at 
O’Hare are continuing. The FAA 
designated a short period for submitting 
information, as the FAA has previously 
indicated its intentions to address this 
issue as soon as possible to 
accommodate the implementation of the 
air carriers’ November 2004 schedules. 
Given that the discussions are 
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continuing, the FAA finds that it would 
benefit the public and the agency to 
keep the public docket open for as long 
as possible to afford interested persons 
more time to submit written 
information. 

The FAA will provide actual notice to 
all parties that attended the meeting. 
The FAA has determined that extension 
of the period for submitting written 
information is consistent with the 
public interest, and that good cause 
exists for taking this action. 
Accordingly, the period is extended 
until 12 p.m. on August 13, 2004. 

We will consider all information we 
receive on or before the extended 
closing date. We will consider 
information filed late if it is possible to 
do so without incurring expense or 
delay. 

Public Availability and Confidentiality 
of Information 

Except as provided below, we will file 
in the docket without change all 
information we receive. The docket is 
available for public inspection before 
and after its closing date. If you wish to 
review the docket in person, go to the 
address in the ADDRESSES section of this 
preamble between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. You may also review the 
docket via the Internet at the Web 
address in the ADDRESSES section. 

Proprietary or Confidential Business 
Information: As a result of the written 
information’s availability to the public, 
do not file with the docket information 
that you consider to be proprietary or 
confidential business information. Send 
or deliver this information directly to 
the person identified in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. In addition, please mark the 
information that you consider 
proprietary or confidential. If you send 
the information on a disk or CD–ROM, 
mark the outside of the disk or CD ROM 
and also identify electronically within 
the disk or CD–ROM the specific 
information that is proprietary or 
confidential. 

Under 14 CFR 11.35(b), when we are 
aware of proprietary information filed 
with a submission, we do not place it in 
the docket. We hold it in a separate file 
to which the public does not have 
access, and place a note in the docket 
that we have received it. If we receive 
a request to examine or copy this 
information, we treat it as any other 
request under the Freedom of 
Information Act (5 U.S.C. 552). We 
process such a request under the DOT 
procedures found in 49 CFR part 7. 

Privacy Act: Using the search function 
of our docket Web site, anyone can find 

and read the information received in 
any docket, including the name of the 
individual submitting the information 
or signing on behalf of a submitting 
organization. You may review DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000, (65 FR 19477–78) or you may visit 
http://dms.dot.gov.

Issued in Washington, DC, on August 11, 
2004. 
Andrew B. Steinberg, 
Chief Counsel.
[FR Doc. 04–18722 Filed 8–11–04; 4:48 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

[Policy Statement Number PS–ACE100–
2004–10030] 

Proposed Policy on Substantiation of 
Secondary Composite Structures

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of availability; request 
for comments. 

SUMMARY: This notice announces a 
Federal Aviation Administration (FAA) 
proposed policy to provide some 
guidelines for certifying secondary 
structures made from composite 
materials. This notice advises the 
public, especially manufacturers of 
normal, utility, and acrobatic category 
airplanes, and commuter category 
airplanes and their suppliers, that the 
FAA intends to adopt a policy on 
composite applications that range from 
secondary structures to non-structural 
parts such as interiors. This notice is 
necessary to advise the public of this 
FAA policy and give all interested 
persons an opportunity to present their 
views on it.
DATES: Send your comments by 
September 15, 2004. 

Discussion: We are making this 
proposed policy statement available to 
the public and all manufacturers for 
their comments.
ADDRESSES: Copies of the proposed 
policy statement, PS–ACE100–2004–
10030, may be requested from the 
following: Small Airplane Directorate, 
Standards Office (ACE–110), Aircraft 
Certification Service, Federal Aviation 
Administration, 901 Locust Street, 
Room 301, Kansas City, MO 64106. The 
proposed policy statement is also 
available on the Internet at the following 
address http://www.airweb.faa.gov/
policy. Send all comments on this 
proposed policy statement to the 

individual identified under FOR FURTHER 
INFORMATION CONTACT.
FOR FURTHER INFORMATION CONTACT: 
Lester Cheng, Federal Aviation 
Administration, Small Airplane 
Directorate, Regulations & Policy, ACE–
111, 901 Locust Street, Room 301, 
Kansas City, Missouri 64106; telephone: 
(316) 946–4111; fax: 816–329–4090; e-
mail: lester.cheng@faa.gov.
SUPPLEMENTARY INFORMATION: 

Comments Invited 

We invite your comments on this 
proposed policy statement. Send any 
data or views as you may desire. 
Identify the proposed Policy Statement 
Number PS–ACE100–2004–10030 on 
your comments, and if you submit your 
comments in writing, send two copies of 
your comments to the above address. 
The Small Airplane Directorate will 
consider all communications received 
on or before the closing date for 
comments. We may change the proposal 
contained in this notice because of the 
comments received. 

Comments sent by fax or the Internet 
must contain ‘‘Comments to proposed 
policy statement PS–ACE100–2004–
10030’’ in the subject line. You do not 
need to send two copies if you fax your 
comments or send them through the 
Internet. If you send comments over the 
Internet as an attached electronic file, 
format it in either Microsoft Word 97 for 
Windows or ASCII text. State what 
specific change you are seeking to the 
proposed policy memorandum and 
include justification (for example, 
reasons or data) for each request.

Issued in Kansas City, Missouri on August 
10, 2004. 
John Colomy, 
Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service.
[FR Doc. 04–18710 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration 

[Docket No. RSPA–04–18858; Notice 1] 

Pipeline Safety: Intent To Consider 
Waiver for Duke Energy Gas 
Transmission Company

AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation (DOT).
ACTION: Notice of intent to consider 
waiver request. 

SUMMARY: Duke Energy Gas 
Transmission Company (DEGT) 
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petitioned the Research and Special 
Programs Administration’s Office of 
Pipeline Safety (RSPA/OPS) for waiver 
of compliance with 192.611 for 
locations changing from Class 1 to Class 
2 along certain natural gas pipeline 
segments in Tennessee and Kentucky 
pursuant to its participation in the Risk 
Management Demonstration Program. In 
the absence of a waiver, 192.611 
requires gas pipeline operators to 
confirm or revise the maximum 
allowable operating pressure of a 
pipeline after an increase in the 
population of an area along a pipeline’s 
route results in a change to a higher 
class location. In lieu of compliance 
with 192.611, DEGT proposed to 
conduct a set of alternative risk control 
activities based on the principles and 
requirements of the Integrity 
Management Program on the entire 
length of the affected pipeline segments. 
RSPA/OPS is considering whether to 
grant a waiver and seeks public 
comment on the proposed waiver.
ADDRESSES: Any comments to this 
Notice must be submitted on or before 
September 15, 2004 so they can be 
considered before a final determination 
is made on whether to grant the waiver. 
You may submit written comments 
(identified by DOT DMS Docket Number 
RSPA–00–8452) directly to the docket 
by any of the following methods: 

• Web site: Go to http://dms.dot.gov. 
Follow instructions for submitting 
comments on the DOT electronic docket 
site. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management Facility, 

U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
0001. Anyone wanting confirmation of 
mailed comments must include a self-
addressed stamped postcard. 

• Hand delivery or courier: Room PL–
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC between 10 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

All submissions must include the 
agency name, docket number and notice 
number stated in the heading of this 
notice. Note that all comments received 
will be posted without change, 
including any personal information 
provided. Please see the Privacy Act 
heading below. 

Docket access: For copies of this 
notice or other material in the dockets, 
you may contact the Dockets Facility by 
phone (202–366–9329) or visit the 
facility at the above street address. For 
Web access to the dockets to read and 
download filed material, go to http://

dms.dot.gov/search. Then type in the 
last four digits of the docket number 
shown in the heading of this notice, and 
click on ‘‘Search.’’ 

Privacy Act Information: Anyone can 
search the electronic form of all 
comments filed in any of our dockets by 
the name of the individual submitting 
the comment (or signing the comment, 
if submitted for an association, business, 
labor union, etc.). You may review 
DOT’s complete Privacy Act Statement 
in the April 11, 2000, issue of the 
Federal Register (65 FR 19477) or go to 
http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: 
Elizabeth Callsen, RSPA/OPS, (202) 
366–4572, regarding the subject matter 
of this Notice. Contact the Dockets Unit, 
(202) 366–5046, for docket material. 
Comments may also be reviewed online 
at the DOT Dockets Management System 
website at http://dms.dot.gov/.
SUPPLEMENTARY INFORMATION:

Background 

Under 192.5, the geographic areas 
along natural gas pipelines are 
categorized according to the population 
densities near the pipelines. Areas with 
the lowest population density (10 or 
fewer buildings intended for human 
occupancy within an area that extends 
220 yards on either side of the 
centerline of any continuous one mile 
length of pipeline) are designated as 
Class 1 and areas with the highest 
population density are designated as 
Class 4. The pipeline safety regulations 
generally impose more stringent 
requirements for pipeline design and 
operation for line sections in the higher 
class areas. Under 192.611, when the 
class designation of a particular location 
changes to a higher class due to new 
construction in the vicinity of the 
pipeline, the pipeline operator must 
reduce the operating pressure, pressure 
test the pipe, or replace the pipe. 

In accordance with Section 5 of The 
Accountable Pipeline Safety and 
Partnership Act of 1996 (Pub. L. 104–
304, 110 Stat. 3793; October 12, 1996), 
RSPA/OPS established the Risk 
Management Demonstration Program 
(RMDP) in partnership with operators of 
natural gas and liquid pipeline facilities 
to determine how risk management 
principles could be used to complement 
and improve the existing Federal 
pipeline safety regulatory process. 
Under the RMDP, pipeline operators 
proposed risk management projects to 
demonstrate how a structured and 
formalized risk management process 
could enable a company to customize its 
safety program to allocate resources to 
its pipeline’s particular risks, leading to 

a superior level of safety and 
environmental protection. DEGT and 
eleven other pipeline companies were 
selected as potential candidates for 
RMDP projects (see Candidates for the 
Pipeline Risk Management 
Demonstration Program [62 FR 143; July 
25, 1997]; Pipeline Safety: Remaining 
Candidates for the Pipeline Risk 
Management Demonstration Program 
(62 FR 197; October 10, 1997). 

In evaluating DEGT as a RMDP 
candidate, RSPA/OPS and DEGT 
engaged in a consultation process to 
scrutinize DEGT’s safety practices and 
pipeline risk management program. 
DEGT identified twenty-one (21) sites 
where the class location had changed 
from Class 1 to Class 2 along the route 
of two compressor station discharges 
(i.e., the pipeline beginning at the 
discharge of those compressor stations 
and continuing downstream until the 
next compressor station), one of which 
is located in Tennessee and the other in 
Kentucky. 

By letter dated October 5, 2000, DEGT 
petitioned RSPA/OPS for waiver of 
compliance with 192.611 for class 
location changes affecting the pipe 
segments in the two compressor station 
discharges pursuant to its participation 
in the RMDP. DEGT proposed to 
conduct certain alternative risk control 
activities, including internal 
inspections, on all of the pipeline 
segments in the two compressor station 
discharges in lieu of compliance with 
the requirements of 192.611 and 
demonstrated that the alternative risk 
control activities would provide a level 
of safety comparable to that provided by 
compliance with 192.611. The requested 
waiver was intended to extend through 
the remainder of the consultation period 
and to expire upon final action under 
the RMDP. 

On December 11, 2000, RSPA/OPS 
published a notice in the Federal 
Register seeking comment on the waiver 
(65 FR 77419; December 11, 2000). No 
comments were received in response to 
the notice. On March 9, 2001, RSPA/
OPS granted the waiver with respect to 
the compressor station discharge in 
Tennessee containing 15 of the 21 sites 
where the class location had changed 
from Class 1 to Class 2 while approval 
of DEGT’s RMDP project was pending 
(66 FR 14256; March 9, 2001). Based in 
part on the knowledge and experience 
with risk management gained in 
connection with DEGT’s RMDP project, 
on December 15, 2003, RSPA/OPS 
issued its Integrity Management 
Program regulations requiring gas 
pipeline operators to conduct 
comprehensive assessments of their 
systems and perform any remedial 
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actions necessary in high consequence 
areas such as populated areas and 
environmentally sensitive areas (49 CFR 
Part 192, Subpart O). 

By letter dated June 1, 2004, DEGT 
submitted a petition for waiver of 
192.611 that would apply to all 21 of the 
sites where the class location had 
changed from Class 1 to Class 2, 
including those in Kentucky. DEGT 
further requested that the waiver be 
applicable to any Class 1 pipe that 
should change to Class 2 in the future 
anywhere in the two compressor station 
discharges. DEGT’s petition for waiver 

amounts to a request that the waiver 
granted on March 9, 2001, be extended 
to all of the pipeline segments in both 
compressor station discharges and be 
made permanent, constituting final 
action under the RMDP. 

DEGT’s Waiver Request 
DEGT’s waiver request involves three 

parallel pipelines in its Texas Eastern 
Pipeline system designated as Line 10, 
Line 15, and Line 25. More specifically, 
the request involves: (1) All three line 
segments running downstream of the 
Mt. Pleasant, TN, compressor station 

discharge, each for a distance of 
approximately 63.6 miles; and (2) all 
three line segments running 
downstream of the Owingsville, KY, 
compressor station discharge, each for a 
distance of approximately 60.5 miles 
(collectively, the ‘‘waiver segments’’). 
Within the waiver segments are the 21 
sites already identified as having 
changed from Class 1 to Class 2 (the 
‘‘Class Change Sites’’). The following 
table shows the waiver segments and 
the class change sites within each 
segment:

PIPELINE SEGMENTS CHANGING FROM CLASS 1 TO CLASS 2 THAT WOULD BE IMMEDIATELY AFFECTED BY THE PROPOSED 
WAIVER 

Site No. County & state Line number Begin
milepost 

End
milepost 

Mt. Pleasant Station Discharge 

1 ............. Maury Co., Tennessee ........................................................................................................ 10 
15 
25

226.88 
226.90 
227.05

227.35 
227.50 
227.50 

2 ............. Maury Co., Tennessee ........................................................................................................ 10 
15 
25

228.49 
228.65 
228.63

229.07 
229.21 
229.22 

3 ............. Maury Co., Tennessee ........................................................................................................ 10 
15 
25

238.01 
238.17
238.17

239.19 
239.34 
239.36 

3A .......... Maury Co., Tennessee ........................................................................................................ 25 241.69 241.72 
4 ............. Maury Co., Tennessee ........................................................................................................ 10 

15 
25

247.79 
247.94 
247.94

247.88 
248.04 
248.03 

5 ............. Williamson Co., Tennessee ................................................................................................. 10 
15 
25

264.03 
264.19 
264.24

265.31 
265.49 
265.48 

Owingsville Station Discharge 

6 ............. Fleming Co., Kentucky ........................................................................................................ 10 
25

514.78 
515.25

514.98 
515.28 

7 ............. Lewis Co., Kentucky ............................................................................................................ 10 
15 
25

531.10 
531.54 
531.54

533.33 
533.75 
533.76 

DEGT recently re-evaluated the class 
designations on the waiver segments 
using a referencing system (i.e., 
milepost designations) unique to each of 
the three pipelines rather than the more 
generic milestones applicable to the 
right-of-way and used in the RMDP 
discussions. DEGT determined that no 
class location change had actually 
occurred at one of the 21 class change 
sites, reducing the number of class 
change sites to 20. However, DEGT also 
identified one additional site along one 
of the waiver segments that had changed 
from Class 1 to Class 2, bringing the 
total number of class change sites back 
to 21. The 21 sites described in the 
above table are the results of DEGT’s re-
evaluation. 

RSPA/OPS is considering granting the 
waiver for the following reasons: 

• As a candidate for a RMDP project, 
DEGT participated in a consultation 
process with RSPA/OPS which 
included an enhanced sharing of 
information related to the integrity of 
DEGT’s pipelines. DEGT’s risk 
management practices and alternative 
risk control activities continue to focus 
on the risks identified by DEGT as the 
most important threats to the integrity of 
its system. 

• DEGT has internally inspected the 
entire length of all waiver segments, a 
total of nearly 375 miles of pipeline 
including all pipe located in the 21 class 
change sites. 

• The resources saved by not 
replacing the pipe in the class change 
sites will allow DEGT to assess the 
integrity of additional portions of its 
system, reducing the overall risks along 

the DEGT pipeline system. The 
alternative risk control activities add 
protection against pipeline failures from 
corrosion, manufacturing and 
construction defects, and outside third-
party damage along the full 373 miles of 
the waiver segments. By way of contrast, 
compliance with 192.611 would require 
replacement of pipe or re-qualification 
tests in only the 17 miles of pipe located 
at the class change sites, with no added 
protection for the remaining 356 miles 
of pipe.

The Alternative Risk Control Activities 

Consistent with the agreements 
reached under the RMDP, DEGT 
implemented the following alternative 
risk control activities in lieu of 
compliance with 192.611: 

VerDate jul<14>2003 15:22 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00082 Fmt 4703 Sfmt 4703 E:\FR\FM\16AUN1.SGM 16AUN1



50441Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Notices 

• Conduct internal inspections on the 
entire length of the waiver segments 
using geometry and magnetic flux 
leakage in-line inspection tools. These 
tools must be capable of identifying 
indications of wall loss (e.g. corrosion), 
as well as dents and gouges from initial 
construction damage or damage from 
third party excavators working along the 
pipeline right-of-way. Internal 
inspections of Lines 10, 15, and 25 in 
the Mt. Pleasant, TN compressor station 
discharge covering approximately 190 
miles of pipe and internal inspections of 
Lines 10, 15, and 25 in the Owingsville, 
KY compressor station discharge 
covering approximately 185 miles of 
pipe have been performed and the OPS 
Southern Region has reviewed the 
inspection results. 

• Repair indications of corrosion, 
existing construction damage, and 
existing outside force damage identified 
by the internal inspection using 
conservative investigation and repair 
criteria. The criteria used by DEGT calls 
for investigation and repairs of small 
dents and anomalies that are well below 
the size at which a challenge to pipeline 
integrity might be expected. 

• Hydrostatic tests on portions of 
Line 10 that had previously not been 
tested to 100 percent of SMYS. This 
includes two sites in Tennessee (2.5 
miles northwest of Rally Hill in Maury 
County and 3.5 miles east-northeast of 
Arrington in Williamson County) and 
one site in Kentucky (4.4 miles 
southeast of Kinniconick in Lewis 
County). This hydrostatic testing has 
been completed and the OPS Southern 
Region has reviewed the results. 

• Perform enhanced third-party 
damage prevention activities. Damage 
caused by excavators near the pipeline 
represents one of the highest risks to the 
pipe in the class location change sites. 
This damage prevention program 
included installation, for a one-year trial 
period, of the TransWave monitoring 
system on the full length of pipeline 
within the Mt. Pleasant discharge (63.6 
miles on each line). The TransWave 
system monitors the waveform of a 
small current impressed onto the 
pipeline for changes, such as might be 
caused by disturbances created by 
excavation or other third-party 
activities. It was tested to determine its 
reliability and usefulness at detecting 
third-party encroachments 
(construction, excavation, etc.) in the 
pipeline right-of-way. The trial period 
for testing the TransWave system has 
been completed and a final report of this 
trial has been submitted to RSPA/OPS. 

• Conduct future inspections on the 
waiver segments and remediation of any 

defects identified in accordance with 
Subpart O of Part 192. 

Representatives from OPS 
Headquarters, OPS Southern and 
Eastern Regions, and the Tennessee 
Regulatory Authority, meeting as a 
RMDP Project Review Team, evaluated 
DEGT’s alternative risk control 
activities. The Project Review Team met 
with DEGT to discuss the risk 
assessment and risk control processes 
DEGT uses, how these processes were 
used to identify and define the 
activities, and DEGT’s analysis of the 
protection achieved by the activities 
compared to the protection 192.611 
provides. The analysis also included an 
environmental assessment. It is the 
preliminary opinion of OPS that the 
implementation of the alternative risk 
control activities on the waiver 
segments has resulted in a margin of 
safety and environmental protection 
comparable to that provided through 
compliance with 192.611. 

RSPA/OPS’ Proposed Action 
RSPA/OPS is considering granting the 

proposed waiver. If granted, the waiver 
would be conditioned on the following: 

1. DEGT must ensure full 
implementation of the alternative risk 
control activities. 

2. DEGT must verify that the technical 
criteria presented to the PRT, or other 
criteria for class location waivers which 
RSPA/OPS may approve in the future, 
are met for any future class change sites 
within the waiver segments that might 
change from Class 1 to Class 2. 

3. DEGT must provide prior notice to 
RSPA/OPS of its intention to rely upon 
this waiver, rather than replacing pipe, 
in any application to future class change 
sites so that RSPA/OPS can 
independently verify that the criteria 
have been met. 

4. DEGT must monitor the 
effectiveness of the alternative risk 
control activities and submit ongoing 
reports to RSPA/OPS. 

5. DEGT must conduct an inspection 
of Line 15 in the Owingsville discharge 
using an in-line inspection tool 
designed to detect the condition(s) that 
caused or contributed to the November 
2, 2003, release on Line 15 upstream of 
Owingsville including hard spots. (Note: 
This accident location is not within the 
waiver segments, but the waiver 
segments include pipe of similar 
materials and construction. DEGT’s 
investigation of the accident has 
concluded that it resulted from 
hydrogen cracking where a lamination 
(an area within the pipe wall where the 
material was not fully fused together) 
and a hard spot (an area where the 
metallurgical properties of the pipe are 

altered due to localized rapid cooling in 
a manner that would make cracking 
more likely) coincided. Line 15 within 
the Owingsville discharge contains pipe 
from the same manufacturer and vintage 
as the pipe that failed in the 2003 
accident. DEGT has agreed to conduct 
an inspection from the same 
manufacturer and vintage as the pipe 
that failed in the 2003 accident. DEGT 
has agreed to conduct an inspection of 
Line 15 in the Owingsville discharge 
using an in-line inspection tool 
designed to detect hard spots.) 

6. DEGT must investigate and 
remediate all hard spots detected 
pursuant to Item 5 as necessary. Make 
the results of the investigation and any 
remediation activities available to 
RSPA/OPS. 

7. DEGT must conduct additional 
public information activities in the 
populated areas along the waiver 
segments, providing information to local 
emergency response personnel/agencies 
about the operation of the pipeline, the 
possibility of accidents, and actions that 
must be taken in the event of an 
accident on the pipeline. 

8. Within three months following 
approval of this waiver and annually 
thereafter, DEGT will be required to 
report the following: 

• The economic benefit to the 
company. This will be required to 
address both the cost avoided from not 
replacing the pipe as well as the added 
costs of the inspection program 
(required for the initial report only). 

• The results of any ILI or direct 
assessments performed within the 
inspection area containing the waiver 
location(s) during the previous year.

• Any new integrity threats identified 
within the inspection area containing 
the waiver location(s) during the 
previous year. 

• Any encroachment in the 
inspection area including the waiver 
location(s) including the number of new 
residences or gathering areas. 

• Any incidents associated with the 
inspection area containing the waiver 
location(s) that occurred during the 
previous year (both reportable and non 
reportable). 

• Any leaks on the pipeline in the 
inspection area containing the waiver 
location(s) that occurred during the 
previous year (both reportable and non 
reportable). 

• List of all repairs on the pipeline in 
the waiver location(s) made during the 
previous year. 

• On-going damage prevention 
initiatives on the pipeline in the 
inspection area containing the waiver 
location(s) and a discussion on their 
success. 
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• Any mergers, acquisitions, transfers 
of assets, or other events affecting the 
regulatory responsibility of the company 
operating the pipeline to which the 
waiver applies. 

• To the extent possible, DEGT’s first 
annual report will be required to 
describe the benefit of this waiver to the 
public in terms of energy availability. 
Availability should address the benefit 
of avoided disruptions required for pipe 
replacement and the benefit of 
maintaining system capacity. 

After RSPA/OPS has considered any 
comments received in response to this 
notice, we will make a final 
determination on whether to grant a 
waiver to DEGT. If a waiver is granted 
and RSPA/OPS subsequently 
determines that the terms of the waiver 
are no longer appropriate or that the 
overall effect of the waiver is 
inconsistent with pipeline safety, RSPA/
OPS retains its authority to revoke the 
waiver and require DEGT to 
immediately comply with 192.611 and 
all other applicable regulations. This 
Notice is RSPA/OPS’ final request for 
public comment before we make a final 
decision on whether to grant the waiver.

Authority: 49 U.S.C. 60118(c); 49 CFR 1.53.

Issued in Washington, DC, on August 10, 
2004. 
Christopher J. Hoidal, 
Acting Deputy Associate Administrator for 
Pipeline Safety.
[FR Doc. 04–18706 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–60–P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM  

FEDERAL DEPOSIT INSURANCE 
CORPORATION  

DEPARTMENT OF THE TREASURY 

Office of Thrift Supervision 

Proposed Agency Information 
Collection Activities: Comment 
Request

AGENCIES: Office of the Comptroller of 
the Currency (OCC), Treasury; Board of 
Governors of the Federal Reserve 
System (Board); Federal Deposit 
Insurance Corporation (FDIC); and 
Office of Thrift Supervision (OTS), 
Treasury.
ACTION: Joint notice and request for 
comment. 

SUMMARY: The OCC, Board, FDIC, and 
OTS (collectively, the Agencies), as part 
of their continuing effort to reduce 
paperwork and respondent burden, 
invite financial institutions, the general 
public, and other Federal agencies to 
comment on a proposed new 
information collection, as required by 
the Paperwork Reduction Act of 1995. 
The Agencies may not conduct or 
sponsor, and a respondent need not 
respond to, an information collection 
unless it displays a currently valid 
Office of Management and Budget 
(OMB) control number. Currently, the 
Agencies are soliciting comment 
concerning a voluntary, one-time 
quantitative impact study and an 
operational risk loss data collection 
stemming from the Basel Capital 
Accord.
DATES: You should submit your 
comments by October 15, 2004.
ADDRESSES: You should direct your 
comments to the Agencies and the OMB 
Desk Officer for the Agencies as follows: 

OCC: Office of the Comptroller of the 
Currency, Public Information Room, 250 
E Street, SW., Mail Stop 1–5, Attention: 
1557–QIS4, Washington, DC 20219. Due 
to delays in delivery of paper mail in 
the Washington, DC area, you are 
encouraged to submit your comments by 
fax or electronic mail. Comments may 
be sent by fax to (202) 874–4448, or by 
electronic mail to 
regs.comments@occ.treas.gov. You can 
inspect and photocopy comments at the 
OCC’s Public Information Room. You 
can make an appointment to inspect the 
comments by calling (202) 874–5043. 

Board: You may submit comments, 
identified by Docket No. R–lll, by 
any of the following methods: (1) 
Agency Web Site: http://
www.federalreserve.gov. Follow the 
instructions for submitting comments 
on the http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm, (2) 
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments, 
(3) E-mail: regs.comments@
federalreserve.gov. Include docket 
number in the subject line of the 
message, (4) FAX: (202) 452–3819 or 
(202) 452–3102, and (5) Mail: Jennifer J. 
Johnson, Secretary, Board of Governors 
of the Federal Reserve System, 20th 
Street and Constitution Avenue, NW., 
Washington, DC 20551. All public 
comments are available from the Board’s 
Web site at www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as 
submitted, except as necessary for 
technical reasons. Accordingly, your 
comments will not be edited to remove 
any identifying or contact information. 

Public comments may also be viewed 
electronically or in paper in Room MP–
500 of the Board’s Martin Building (20th 
and C Streets, NW.,) between 9 a.m. and 
5 p.m. on weekdays. 

FDIC: Comments/Legal Division, 
Federal Deposit Insurance Corporation, 
550 17th Street, NW., Washington, DC 
20429. All comments should refer to 
‘‘Quantitative Impact Study 4, 3064–
QIS4.’’ Comments may be hand-
delivered to the guard station at the rear 
of the 550 17th Street Building (located 
on F Street), on business days between 
7 a.m. and 5 p.m. Comments may also 
be submitted electronically through the 
FDIC’s Web site, http://fdic.gov/
regulations/laws/federal/propose.html, 
or by E-mail, comments@fdic.gov. 
Comments may be inspected and 
photocopied in the FDIC Public 
Information Center, Room 100, 801 17th 
Street, NW., Washington, DC between 9 
a.m. and 4:30 p.m. on business days. 

OTS: Information Collection 
Comments, Chief Counsel’s Office, 
Office of Thrift Supervision, 1700 G 
Street, NW., Washington, DC 20552, 
Attention: 1550–QIS4, Fax number (202) 
906–6518, or E-mail to 
infocollection.comments@ots.treas.gov. 
OTS will post comments and the related 
index on the OTS Internet Site at http:/
/www.ots.treas.gov. In addition, 
interested persons may inspect 
comments at the Public Reading Room, 
1700 G Street, NW., by appointment. To 
make an appointment, call (202) 906–
5922, send an E-mail to 
publicinfo@ots.treas.gov, or send a 
facsimile transmission to (202) 906–
7755. 

OMB Desk Officer for the Agencies: 
Mark Menchik, Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, or E-mail to 
mmenchik@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT: You 
may request additional information 
from:

OCC: John Ference, OCC Clearance 
Officer, or Camille Dixon, (202) 874–
5090, Legislative and Regulatory 
Activities Division, Office of the 
Comptroller of the Currency, 250 E 
Street, SW., Washington, DC 20219. 

Board: Cindy Ayouch, Federal 
Reserve Board Clearance Officer, (202) 
452–3829, Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, 20th and C 
Streets, NW., M/S 41, Washington, DC 
20551. 

FDIC: Leneta Gregorie, Paperwork 
Clearance Officer, (202) 898–3907, Legal 
Division, Federal Deposit Insurance 
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Corporation, 550 17th Street, NW., 
Washington, DC 20429. 

OTS: Marilyn K. Burton, OTS 
Clearance Officer, (202) 906–6467, 
Office of Thrift Supervision, 1700 G 
Street, NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION: 

Title: Quantitative Impact Study and 
Loss Data Collection Exercise. 

OMB Control Numbers: Board: 7100–
0303, OCC: 1557–NEW, FDIC: 3064–
NEW, OTS: 1550–NEW. 

Type of Review: Board: Reinstatement, 
with change. OCC, FDIC, OTS: New 
collection. 

Form Number: Board: FR 3045, OCC, 
FDIC, OTS: QIS–4. 

General Description of Report: This 
information collection is voluntary 
(Board: 12 U.S.C. 1844, OCC: 12 U.S.C. 
161, FDIC: 12 U.S.C. 1819, OTS: 12 
U.S.C. 1463) and is considered 
confidential (5 U.S.C. 552(b)(4)). 

Abstract: The Basel Committee on 
Banking Supervision (BCBS) has 
developed new regulatory capital 
standards for internationally active 
banking institutions, (the ‘‘International 
Convergence of Capital Measurement 
and Capital Standards: A Revised 
Framework’’) (the Framework), to 
replace the current Capital Accord (the 
‘‘International Convergence of Capital 
Measurement and Capital Standards’’) 
(1988 Capital Accord) that has been in 
place since 1988. The new Framework 
is more complex than the original 1988 
Capital Accord and is more risk-
sensitive. It addresses the advances and 
innovations in financial instruments 
and risk measurement practices that 
have occurred during the past decade. 

As members of the BCBS, the 
Agencies share the common goal of 
promoting a capital standard that 
provides adequate safety and soundness 
to world financial markets in a way that 
is more sensitive to different levels of 
economic risk than the 1988 Capital 
Accord. To do this, the Agencies believe 
they must rely heavily on an 
institution’s internal risk measurement 
systems and its own quantitative 
assessment of risk, particularly for the 
largest, most complex, and highly 
sophisticated financial institutions. For 
other institutions, less complex capital 
standards could suffice. 

The Framework contains several 
alternative measures for calculating 
minimum regulatory capital 
requirements, but the U.S. Agencies are 
planning to adopt only the most 
advanced approaches for credit and 
operational risk for U.S. financial 
institutions. They further intend to 
make the new Framework mandatory for 
only a small number of large, complex 

financial institutions in the United 
States and would allow other financial 
institutions that have adequate risk 
measurement systems and controls to 
‘‘opt-in’’ to the new standard if they 
sought to do so. Those that did not opt-
in would continue to operate under the 
current capital standard or future 
variations of that standard. The 
Agencies plan to conduct two distinct 
surveys that are part of this information 
collection to improve their 
understanding of the likely effects of the 
new Framework and to help in 
implementing new regulatory capital 
standards in the United States. This 
information collection consists of: (1) A 
quantitative impact study (‘‘QIS’’) and 
(2) An operational risk loss data 
collection exercise (‘‘LDCE’’). 

Quantitative Impact Study 
The QIS would be the fourth such 

study and would build on earlier 
versions that gathered information about 
each participant’s risk profile and risk 
measurement process. On a best-efforts 
basis, participating financial institutions 
would provide information about the 
amount of credit exposures (e.g., loans 
and loan commitments) for each major 
loan portfolio (corporate, interbank, 
sovereign, and retail) and the risk 
characteristics of each portfolio, as 
indicated by internal measures of a 
loan’s probability of default (‘‘PD’’), loss 
given default (‘‘LGD’’), remaining 
maturity, and likelihood that currently 
undrawn lines of credit will be drawn. 
Exposures in each portfolio could be 
slotted into as many as twenty PD 
‘‘bands’’ and a variety of maturity and 
LGD categories. Retail portfolios would 
be further divided among first 
residential mortgages, home equity 
loans and lines of credit, credit card, 
and other retail exposures. To the extent 
possible, corporate exposures would 
differentiate between those arising from 
credit extended to small and medium 
sized firms versus credit extended to 
larger businesses, because the proposal 
assumes that smaller companies are 
generally less exposed to business 
cycles. These and other distinctions 
among exposures would parallel 
differences embodied in the new 
Framework and attempt, to the extent 
practicable, to reflect distinctions 
important to banks in pricing and 
measuring risk.

Participants would also be asked to 
provide estimated capital requirements 
under the Framework for market risk 
and operational risk. 

Finally, participants would also be 
asked to complete a questionnaire to 
provide information about the internal 
procedures that were used in deriving 

the various indicators of portfolio risk 
(i.e., PDs, LGDs, etc.). They would also 
be asked to describe the robustness of 
internal or external data used, critical 
assumptions made, and substantive 
deviations from proposed U.S. 
supervisory standards for deriving such 
parameters. 

Loss Data Collection Exercise 

Participants would also be asked to 
provide information about their internal 
loss data relating to operational risk in 
a loss data collection exercise. Internal 
loss data would include the amount of 
each individual operational loss 
exceeding a threshold, the internal 
business line, the event type, and the 
amount of any recoveries. 

Affected Public: Businesses or other 
for-profit. 

Burden Estimates: 
Estimated Average Hours per 

Response:
QIS: 280 hours. 
LDCE: 40 hours. 

Estimated Number of Respondents:
OCC: 25 national banks. 
Board: 25 bank holding companies. 
FDIC: 5 state nonmember bank. 
OTS: 2 thrift.

Estimated Number of Responses:
OCC: 25. 
Board: 25. 
FDIC: 5. 
OTS: 2.

Estimated Annual Burden Hours:
OCC: QIS–4, 7,000 hours; LDCE, 1,000 

hours. 
Board: QIS–4, 7,000 hours; LDCE 1,000 

hours. 
FDIC: QIS–4, 1,400 hours; LDCE, 200 

hours. 
OTS: QIS–4, 560 hours; LDCE, 80 hours.

Frequency of Response: One time. 
Comments: Comments submitted in 

response to this notice will be 
summarized in the Agencies’ request for 
OMB approval. All comments will 
become a matter of public record. 

Comments are invited on: (a) Whether 
the collection is necessary for the proper 
performance of the functions of the 
Agencies, including whether the 
information has practical utility; (b) The 
accuracy of each Agency’s estimate of 
the burden of the collection of 
information; (c) Ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) Ways to 
minimize the burden of the collection 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology; and (e) Estimates of capital 
or startup costs and costs of operation, 
maintenance, and purchase of services 
to provide information.
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Dated: August 4, 2004. 
Stuart Feldstein, 
Assistant Director, Legislative and Regulatory 
Activities Division, Office of the Comptroller 
of the Currency. 

By order of the Board of Governors of the 
Federal Reserve System, August 10, 2004. 
Jennifer J. Johnson, 
Secretary of the Board. 

Dated at Washington, DC, this 6th day of 
August, 2004.
Federal Deposit Insurance Corporation. 
Valerie J. Best, 
Assistant Executive Secretary. 

Dated: August 9, 2004.
By the Office of Thrift Supervision, 
James E. Gilleran, 
Director.
[FR Doc. 04–18670 Filed 8–13–04; 8:45 am] 
BILLING CODE 4810–33–P; 6210–01–P; 6714–01–P; 
6720–01–P
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 2003–NE–38–AD; Amendment 
39–13736; AD 2004–15–02] 

RIN 2120–AA64

Airworthiness Directives; Rolls-Royce 
plc RB211 Trent 800 Series Turbofan 
Engines

Correction 

In correction document C4–16548 
appearing on page 49957 in the issue of 

Thursday, August 12, 2004, make the 
following correction:

§39.13 [Corrected] 

On page 49957, in the second column, 
after § 39.13, after the third line, insert 
the following equation:
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[FR Doc. C4–16548 Filed 8–13–04; 8:45 am] 
BILLING CODE 1505–01–D 
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August 16, 2004

Book 2 of 2 Pages 50447–50994

Part II

Department of 
Health and Human 
Services
Centers for Medicare and Medicaid 
Services 

42 CFR Parts 410, 411, and 419
Medicare Program; Proposed Changes to 
the Hospital Outpatient Prospective 
Payment System and Calendar Year 2005 
Payment Rates; Proposed Rule
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

42 CFR Parts 410, 411, and 419 

[CMS–1427–P] 

RIN 0938–AM75 

Medicare Program; Proposed Changes 
to the Hospital Outpatient Prospective 
Payment System and Calendar Year 
2005 Payment Rates 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
revise the Medicare hospital outpatient 
prospective payment system to 
implement applicable statutory 
requirements and changes arising from 
our continuing experience with this 
system and to implement certain related 
provisions of the Medicare Prescription 
Drug, Improvement, and Modernization 
Act of 2003. In addition, the proposed 
rule describes proposed changes to the 
amounts and factors used to determine 
the payment rates for Medicare hospital 
outpatient services paid under the 
prospective payment system. These 
changes would be applicable to services 
furnished on or after January 1, 2005. 
DATES: To be ensured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on October 8, 2004. 
ADDRESSES: In commenting, please refer 
to file code CMS–1427–P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
three ways (no duplicates, please): 

1. Electronically: 
You may submit electronic comments 

to http://www.cms.hhs.gov/regulations/ 
ecomments (attachments should be in 
Microsoft Word, WordPerfect, or Excel; 
however, we prefer Microsoft Word). 
You can assist us by referencing the 
‘‘specific identifier’’ that precedes the 
section on which you choose to 
comment. 

2. By Mail: 
You may mail written comments (one 

original and two copies) to the following 
address ONLY: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 
CMS–1427–P, P.O. Box 8010, Baltimore, 
MD 21244–8018. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By hand or courier: 
If you prefer, you may deliver (by 

hand or courier) your written comments 
(one original and two copies) before the 
close of the comment period to one of 
the following addresses. If you intend to 
deliver your comments to the Baltimore 
address, please call telephone number 
(410) 786–7195 in advance to schedule 
your arrival with one of our staff 
members. 
Room 445–G, Hubert H. Humphrey 

Building, 200 Independence Avenue, 
SW., Washington, DC 20201, or 7500 
Security Boulevard, Baltimore, MD 
21244–1850. 

(Because access to the interior of the 
Hubert H. Humphrey Building is not 
readily available to persons without 
Federal Government identification, 
commenters are encouraged to leave 
their comments in the CMS drop slots 
located in the main lobby of the 
building. A stamp-in clock is available 
for persons wishing to retain proof of 
filing by stamping in and retaining an 
extra copy of the comments being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

Submitting Comments: We welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 
considering issues and developing 
policies. You can assist us by 
referencing the file code CMS–1427–P 
and the specific ‘‘issue identifier’’ that 
precedes the section on which you 
choose to comment. 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. After the close of the 
comment period, CMS posts all 
electronic comments received before the 
close of the comment period on its 
public web site. Written comments 
received timely will be available for 
public inspection as they are received, 
generally beginning approximately 4 
weeks after publication of a document, 
at the headquarters of the Centers for 
Medicare & Medicaid Services, 7500 
Security Boulevard, Baltimore, MD 
21244, Monday through Friday of each 
week from 8:30 a.m. to 4 p.m. To 
schedule an appointment to view public 
comments, phone (410) 786–7195. 

Submission of comments on 
paperwork requirements. For comments 
that relate to information collection 
requirements, mail a copy of comments 
to the following addresses: 

Centers for Medicare & Medicaid 
Services, Office of Strategic 
Operations and Regulatory Affairs, 
Security and Standards Group, Office 
of Regulations Development and 
Issuances, Room C4–24–02, 7500 
Security Boulevard, Baltimore, MD 
21244–1850, Attn: John Burke, CMS– 
1427–P; and 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503, Christopher Martin, CMS Desk 
Officer. 
Comments submitted to OMB may 

also be emailed to the following 
address: 
Christopher_Martin@omb.eop.gov, or 
faxed to OMB at (202) 395–6974. 
FOR FURTHER INFORMATION CONTACT: 
Dana Burley, (410) 786–0378, 
Outpatient prospective payment issues 
and Suzanne Asplen, (410) 786–4558, 
Partial hospitalization and community 
mental health center issues. 
SUPPLEMENTARY INFORMATION: Copies: To 
order copies of the Federal Register 
containing this document, send your 
request to: New Orders, Superintendent 
of Documents, P.O. Box 371954, 
Pittsburgh, PA 15250–7954. Specify the 
date of the issue requested and enclose 
a check or money order payable to the 
Superintendent of Documents, or 
enclose your Visa or Master Card 
number and expiration date. Credit card 
orders can also be placed by calling the 
order desk at (202) 512–1800 (or toll- 
free at 1–888–293–6498) or by faxing to 
(202) 512–2250. The cost for each copy 
is $10. As an alternative, you can view 
and photocopy the Federal Register 
document at most libraries designated 
as Federal Depository Libraries and at 
many other public and academic 
libraries throughout the country that 
receive the Federal Register. 

This Federal Register document is 
also available from the Federal Register 
online database through GPO Access, a 
service of the U.S. Government Printing 
Office. The web site address is: http:// 
www.gpoaccess.gov/fr/index.html. 

To assist readers in referencing 
sections contained in this document, we 
are providing the following table of 
contents. 
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Addendum A—List of Ambulatory Payment 
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Addendum C—Healthcare Common 
Procedure Coding System (HCPCS) Codes 
by Ambulatory Payment Classification 
(APC) (Available only on CMS Website via 
Internet. See section XIII. of the preamble 
of this proposed rule.) 
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Alphabetical List of Acronyms 
Appearing in the Proposed Rule 

ACEP American College of Emergency 
Physicians 

AHA American Hospital Association 
AHIMA American Health Information 

Management Association 
AMA American Medical Association 
APC Ambulatory payment 

classification 
ASP Average sales price 
ASC Ambulatory surgical center 
AWP Average wholesale price 
BBA Balanced Budget Act of 1997, 

Pub. L. 105–33 
BIPA Medicare, Medicaid, and SCHIP 

Benefits Improvement and Protection 
Act of 2000, Pub. L. 106–554 

BBRA Medicare, Medicaid, and SCHIP 
Balanced Budget Refinement Act of 
1999, Pub. L. 106–113 

CAH Critical access hospital 
CCR (Cost center specific) cost-to- 

charge ratio 
CMHC Community mental health 

center 
CMS Centers for Medicare & Medicaid 

Services (formerly known as the 
Health Care Financing 
Administration) 

CORF Comprehensive Outpatient 
Rehabilitation Facility 

CPT [Physicians’] Current Procedural 
Terminology, Fourth Edition, 2004, 
copyrighted by the American Medical 
Association 

CRNA Certified Registered Nurse 
Anesthetist 

CY Calendar year 
DMEPOS Durable medical equipment, 

prosthetics, orthotics, and supplies 
DMERC Durable Medical Equipment 

Regional Carrier 
DRG Diagnosis-related group 
DSH Disproportionate share hospital 
EACH Essential Access Community 

Hospital 
E/M Evaluation and management 
EPO Erythropoietin 
ESRD End-stage renal disease 
FACA Federal Advisory Committee 

Act, Pub. L. 92–463 
FDA Food and Drug Administration 
FI Fiscal intermediary 
FSS Federal Supply Schedule 
FY Federal fiscal year 
HCPCS Healthcare Common Procedure 

Coding System 
HCRIS Hospital Cost Report 

Information System 
HHA Home health agency 
HIPAA Health Insurance Portability 

and Accountability Act of 1996, Pub. 
L. 104–191 

ICD–9–CM International Classification 
of Diseases, Ninth Edition, Clinical 
Modification 

IME Indirect medical education 
IPPS (Hospital) inpatient prospective 

payment system 
IVIG Intravenous immune globulin 
LTC Long-term care 
MedPAC Medicare Payment Advisory 

Commission 
MDH Medicare dependent hospital 
MMA Medicare Prescription Drug, 

Improvement, and Modernization Act 
of 2003, Pub. L. 108–173 

MSA Metropolitan Statistical Area 
NCD National Coverage Determination 
OCE Outpatient code editor 
OMB Office of Management and 

Budget 
OPD (Hospital) outpatient department 
OPPS (Hospital) outpatient 

prospective payment system 
PET Positron Emission Tomography 
PHP Partial hospitalization program 
PM Program memorandum 
PPI Producer Price Index 
PPS Prospective payment system 
PPV Pneumococcal pneumonia (virus) 
PRA Paperwork Reduction Act 
QIO Quality Improvement 

Organization 
RFA Regulatory Flexibility Act 
RRC Rural referral center 
SBA Small Business Administration 
SCH Sole community hospital 
SDP Single drug pricer 
SI Status indicator 
TEFRA Tax Equity and Fiscal 

Responsibility Act of 1982, Pub. L. 
97–248 

TOPS Transitional outpatient 
payments 

USPDI United States Pharmacopoeia 
Drug Information 

I. Background 

A. Legislative and Regulatory Authority 
for the Outpatient Prospective Payment 
System 

When the Medicare statute was 
originally enacted, Medicare payment 
for hospital outpatient services was 
based on hospital-specific costs. In an 
effort to ensure that Medicare and its 
beneficiaries pay appropriately for 
services and to encourage more efficient 
delivery of care, the Congress mandated 
replacement of the cost-based payment 
methodology with a prospective 
payment system (PPS). The Balanced 
Budget Act of 1997 (BBA) (Pub. L. 105– 
33), enacted on August 5, 1997, added 
section 1833(t) to the Social Security 
Act (the Act) authorizing 
implementation of a PPS for hospital 
outpatient services. The Balanced 
Budget Refinement Act of 1999 (BBRA) 
(Pub. L. 106–113), enacted on November 
29, 1999, made major changes that 
affected the hospital outpatient PPS 
(OPPS). The Medicare, Medicaid, and 
SCHIP Benefits Improvement and 
Protection Act of 2000 (BIPA) (Pub. L. 
106–554), enacted on December 21, 
2000, made further changes in the 
OPPS. Section 1833(t) of the Act was 
also recently amended by the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003, Pub. L. 108– 
173, enacted on December 8, 2003 (these 
amendments are discussed later under 
section I.E. of this proposed rule). The 
OPPS was first implemented for services 
furnished on or after August 1, 2000. 
Implementing regulations for the OPPS 
are located at 42 CFR part 419. 

Under the OPPS, we pay for hospital 
outpatient services on a rate-per-service 
basis that varies according to the 
ambulatory payment classification 
(APC) group to which the service is 
assigned. We use Healthcare Common 
Procedure Coding System (HCPCS) 
codes (which include certain Current 
Procedural Terminology (CPT) codes) 
and descriptors to identify and group 
the services within each APC. The OPPS 
includes payment for most hospital 
outpatient services, except those 
identified in section I.B. of this 
proposed rule and certain inpatient 
services covered under Medicare Part B 
for beneficiaries who are entitled to Part 
B benefits but who have exhausted them 
or otherwise are not entitled to them. In 
addition, the OPPS applies to partial 
hospitalization services furnished by 
community mental health centers 
(CMHCs). 
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1 Interim final rule with comment period, August 
3, 2000 (65 FR 47670); interim final rule with 
comment period, November 13, 2000 (65 FR 67798); 
final rule and interim final rule with comment 
period, November 2, 2001 (66 FR 55850 and 55857); 
final rule, November 30, 2001 (66 FR 59856); final 
rule, December 31, 2001 (66 FR 67494); final rule, 
March 1, 2002 (67 FR 9556); final rule, November 
1, 2002 (67 FR 66718); interim final rule with 

comment period, November 7, 2003 (68 FR 63398); 
and interim final rule with comment period, 
January 6, 2004 (69 FR 820). 

The OPPS rate is an unadjusted 
national payment amount that includes 
the Medicare payment and the 
beneficiary copayment. This rate is 
divided into a labor-related amount and 
a nonlabor-related amount. The labor- 
related amount is adjusted for area wage 
differences using the inpatient hospital 
wage index value for the locality in 
which the hospital or CMHC is located. 

All services and items within an APC 
are comparable clinically and with 
respect to resource use (section 
1833(t)(2)(B) of the Act). In accordance 
with section 1833(t)(2) of the Act, 
subject to certain exceptions, services 
and items within an APC group cannot 
be considered comparable with respect 
to the use of resources if the highest 
median (or mean cost, if elected by the 
Secretary) for an item or service in the 
APC is more than 2 times greater than 
the lowest median cost for an item or 
service with the same APC (referred to 
as the ‘‘2 times rule’’). In implementing 
this provision, we use the median cost 
of the item or service assigned to an 
APC. 

Special payments under the OPPS 
may be made for new technology items 
and services in one of two ways. Section 
1833(t)(6) of the Act provides for 
temporary additional payments or 
‘‘transitional pass-through payments’’ 
for certain drugs, biological agents, 
brachytherapy devices used for the 
treatment of cancer, and categories of 
medical devices for at least 2 but not 
more than 3 years. For new technology 
services that are not eligible for pass- 
through payments and for which we 
lack sufficient data to appropriately 
assign them to a clinical APC, we have 
established special APC groups based 
on costs, which we refer to as APC cost 
bands. These cost bands allow us to 
price these new procedures more 
appropriately and consistently. Like the 
pass-through payments, these special 
payments for new technology services 
are also temporary; that is, we retain a 
service within a new technology APC 
group until we acquire adequate data to 
assign it to a clinically appropriate APC. 

B. Excluded OPPS Services and 
Hospitals 

Section 1833(t)(1)(B)(i) of the Act 
authorizes the Secretary to designate the 
hospital outpatient services that are 
paid under the OPPS. While most 
hospital outpatient services are payable 
under the OPPS, section 
1833(t)(1)(B)(iv) of the Act excluded 
payment for ambulance, physical and 
occupational therapy, and speech- 
language pathology services, for which 
payment is made under a fee schedule. 
The Secretary exercised the broad 

authority granted under the statute to 
exclude from the OPPS those services 
that are already paid under fee 
schedules or other payment systems. 
Such excluded services include, for 
example, the professional services of 
physicians and nonphysician 
practitioners paid under the Medicare 
physician fee schedule; laboratory 
services paid under the clinical 
diagnostic laboratory fee schedule; 
services for beneficiaries with end-stage 
renal disease (ESRD) that are paid under 
the ESRD composite rate; and services 
and procedures that require an inpatient 
stay that are paid under the hospital 
inpatient prospective payment system 
(IPPS). We set forth the services that are 
excluded from payment under the OPPS 
in § 419.22 of the regulations. 

Under § 419.20 of the regulations, we 
specify the types of hospitals and 
entities that are excluded from payment 
under the OPPS. These excluded 
entities include Maryland hospitals, but 
only for services that are paid under a 
cost containment waiver in accordance 
with section 1814(b)(3) of the Act; 
critical access hospitals (CAHs); 
hospitals located outside of the 50 
States, the District of Columbia, and 
Puerto Rico; and Indian Health Service 
hospitals. 

C. Prior Rulemaking 

On April 7, 2000, we published in the 
Federal Register a final rule with 
comment period (65 FR 18434) to 
implement a prospective payment 
system for hospital outpatient services. 
The hospital OPPS was first 
implemented for services furnished on 
or after August 1, 2000. Section 
1833(t)(9) of the Act requires the 
Secretary to review certain components 
of the OPPS not less often than annually 
and to revise the groups, relative 
payment weights, and other adjustments 
to take into account changes in medical 
practice, changes in technology, and the 
addition of new services, new cost data, 
and other relevant information and 
factors. Since implementing the OPPS, 
we have published final rules in the 
Federal Register annually to implement 
statutory requirements and changes 
arising from our experience with this 
system. For a full discussion of the 
changes to the OPPS, we refer readers to 
these Federal Register final rules.1 

On November 7, 2003, we published 
a final rule with comment period in the 
Federal Register (68 FR 63398) that 
revised the OPPS to update the payment 
weights and conversion factor for 
services payable under the calendar year 
(CY) 2004 OPPS on the basis of claims 
data from April 1, 2002 through 
December 31, 2002. Subsequent to 
publishing the November 7, 2003 final 
rule with comment period, we 
published a correction of the final rule 
with comment period on December 31, 
2003 (68 FR 75442). That document 
corrected technical errors in the 
November 7, 2003 rule and included 
responses to a number of public 
comments that were inadvertently 
omitted from that rule. 

On January 6, 2004, we published in 
the Federal Register an interim final 
rule with comment period (69 FR 820) 
that implemented provisions of Pub. L. 
108–173 that affected payments made 
under the OPPS, effective January 1, 
2004. We will finalize this interim final 
rule and address public comments 
associated with that rule when we 
finalize this proposed rule. 

D. APC Advisory Panel 

1. Authority of the APC Panel 
Section 1833(t)(9)(A) of the Act, as 

amended by section 201(h) of the BBRA 
of 1999, requires that we consult with 
an outside panel of experts to review the 
clinical integrity of the payment groups 
and weights under the OPPS. The 
Advisory Panel on APC Groups (the 
APC Panel), discussed under section 
I.D.2. of this preamble, fulfills this 
requirement. The Act further specifies 
that the Panel will act in an advisory 
capacity. This expert panel, which is to 
be composed of 15 representatives of 
providers subject to the OPPS (currently 
employed full-time, not consultants, in 
their respective areas of expertise), 
reviews and advises us about the 
clinical integrity of the APC groups and 
their weights. The APC Panel is not 
restricted to using our data and may use 
data collected or developed by 
organizations outside the Department in 
conducting its review. 

2. Establishment of the APC Panel 
On November 21, 2000, the Secretary 

signed the charter establishing the 
Advisory Panel on APC Groups. The 
APC Panel is technical in nature and is 
governed by the provisions of the 
Federal Advisory Committee Act 
(FACA), as amended (Pub. L. 92–463). 
On November 1, 2002, the Secretary 
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renewed the charter. The renewed 
charter indicates that the APC Panel 
continues to be technical in nature, is 
governed by the provisions of the 
FACA, may convene up to three 
meetings per year, and is chaired by a 
Federal official. 

Originally, in establishing the APC 
Panel, we solicited members in a notice 
published in the Federal Register on 
December 5, 2000 (65 FR 75943). We 
received applications from more than 
115 individuals nominating either 
colleagues or themselves. After carefully 
reviewing the applications, we chose 15 
highly qualified individuals to serve on 
the APC Panel. Because of the loss of 
four APC Panel members due to the 
expiration of terms of office on March 
31, 2004, we published a Federal 
Register notice on January 23, 2004 (69 
FR 3370) that solicited nominations for 
APC Panel membership. From the 24 
nominations that we received, we chose 
four new members. The entire APC 
Panel membership is identified on the 
CMS website at www.cms.hhs.gov/faca/ 
apc/apcmem.asp. 

3. APC Panel Meetings and 
Organizational Structure 

The APC Panel first met on February 
27, February 28, and March 1, 2001. 
Since that initial meeting, the APC 
Panel has held four subsequent 
meetings, with the last meeting taking 
place on February 18, 19, and 20, 2004. 
Prior to each of these biennial meetings, 
we published a notice in the Federal 
Register to announce each meeting and, 
when necessary, to solicit nominations 
for APC Panel membership. For a more 
detailed discussion about these 
announcements, refer to the following 
Federal Register notices: December 5, 
2000 (65 FR 75943), December 14, 2001 
(66 FR 64838), December 27, 2002 (67 
FR 79107), July 25, 2003 (68 FR 44089), 
and December 24, 2003 (68 FR 74621). 

During these meetings, the APC Panel 
established its operational structure 
which, in part, includes the use of three 
subcommittees to facilitate its required 
APC review process. Currently, the 
three subcommittees are the Data 
Subcommittee, the Observation 
Subcommittee, and the Packaging 
Subcommittee. The Data Subcommittee 
is responsible for studying the data 
issues confronting the APC Panel and 
for recommending viable options for 
resolving them. This subcommittee was 
initially established on April 23, 2001, 
as the Research Subcommittee and 
reestablished as the Data Subcommittee 
on April 13, 2004. The Observation 
Subcommittee (established on June 24, 
2003, and reestablished with new 
members on March 8, 2004) reviews and 

makes recommendations to the APC 
Panel on all issues pertaining to 
observation services paid under the 
OPPS, such as coding and operational 
issues. The Packaging Subcommittee, 
which was established on March 8, 
2004, studies and makes 
recommendations on issues pertaining 
to services that are not separately 
payable under the OPPS but are 
bundled or packaged into the APC 
payment. Each of these subcommittees 
was established by a majority vote of the 
APC Panel during a scheduled annual or 
biennial APC Panel meeting. All 
subcommittee recommendations are 
discussed and voted upon by the full 
APC Panel. 

For a detailed discussion of the APC 
Panel meetings, refer to the hospital 
OPPS final rules cited in section I.C. of 
this preamble. A full discussion of the 
APC Panel’s February 2004 meeting and 
the resulting recommendations is 
included in sections II., III., IV., V., and 
VI. of this preamble. 

E. Provisions of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 

On December 8, 2003, the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (MMA), Pub. 
L. 108–173, was enacted. Pub. L. 108– 
173 made changes to the Act relating to 
the Medicare OPPS. In a January 6, 2004 
interim final rule with comment period, 
we implemented provisions of Pub. L. 
108–173 relating to the OPPS that were 
effective for CY 2004. In this proposed 
rule, we are proposing to implement the 
following sections of Pub. L. 108–173 
that are effective for CY 2005: 

• Section 611, which provides for 
Medicare coverage of an initial 
preventive physical examination under 
Part B, subject to the applicable 
deductible and coinsurance, as an 
outpatient department (OPD) service 
payable under the OPPS. The provisions 
of section 611 apply to services 
furnished on or after January 1, 2005, 
but only for individuals whose coverage 
period under Medicare Part B begins on 
or after that date. 

• Section 614, which provides that 
screening mammography and diagnostic 
mammography services are excluded 
from payment under the OPPS. This 
amendment applies to screening 
mammography services furnished on or 
after the date of enactment of Pub. L. 
108–173 (that is, December 8, 2003), and 
in the case of diagnostic mammography, 
to services furnished on or after January 
1, 2005. 

• Section 621(a)(1), which requires 
special classification of certain 
separately paid radiopharmaceutical 

agents and drugs or biologicals, and 
specifies the pass-through payment 
percentages, effective for services 
furnished on or after January 1, 2005, for 
the three categories of ‘‘specified 
covered OPD drugs’’ defined in the 
statute: sole source drug; innovator 
multiple source drug; and noninnovator 
multiple source drug. In addition, 
payment for these drugs for CYs 2004 
and 2005 does not have to be made in 
a budget neutral manner. 

• Section 621(a)(2), which specifies 
the reduced threshold for the 
establishment of separate APCs with 
respect to drugs or biologicals from $150 
to $50 per administration for drugs and 
biologicals furnished in CYs 2005 and 
2006. 

• Section 621(a)(3), which excludes 
separate drug APCs from outlier 
payments. Specifically, no additional 
payment will be made in the case of 
APC groups established separately for 
drugs and biologicals. 

• Section 621(b), which requires that 
all devices of brachytherapy consisting 
of a seed or seeds (or radioactive source) 
furnished on or after January 1, 2004, 
and before January 1, 2007, be paid 
based on the hospital’s charges for each 
device, adjusted to cost. This provision 
also requires that these brachytherapy 
services be excluded from outlier 
payments. 

F. Summary of Major Content of This 
Proposed Rule 

In this proposed rule, we are setting 
forth proposed changes to the Medicare 
hospital OPPS. These changes would be 
effective for services furnished on or 
after January 1, 2005. The following is 
a summary of the major changes that we 
are proposing to make: 

1. Proposed Changes to the APCs 
Groups 

As required by section 1833(t)(9)(A) of 
the Act, we are proposing the annual 
update of the APC groups and the 
relative payment weights. This section 
also requires that we consult with an 
outside panel of experts, the Advisory 
Panel on APC Groups, to review the 
clinical integrity of the groups and 
weights under the OPPS. Based on 
analyses of Medicare claims data and 
recommendations of the APC Panel, we 
are proposing to establish a number of 
new APCs and to make changes to the 
assignment of HCPCS codes under a 
number of existing APCs. Our proposed 
APC changes for CY 2005 are set forth 
in section II. of this preamble. 

We also discuss the application of the 
2 times rule and proposed exceptions to 
it; coding for stereotactic radiosurgery 
services; the proposed movement of 
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procedures from the new technology 
APCs; the proposed changes to the list 
of procedures that will be paid as 
inpatient services; and the proposed 
additions of new procedure codes to the 
APCs. 

2. Recalibrations of APC Relative 
Payment Weights 

In section III. of this preamble, we 
discuss the methodology used to 
recalibrate the proposed APC relative 
payment weights and set forth the 
proposed recalibration of the relative 
weights for CY 2005. 

3. Proposed Payment Changes for 
Devices 

In section IV. of this preamble, we 
discuss proposed changes to the pass- 
through payment for devices and the 
methodology used to reduce transitional 
pass-through payments to offset costs 
packaged into APC groups. 

4. Proposed Payment Changes for Drugs, 
Biologicals, Radiopharmaceutical 
Agents, and Blood and Blood Products 

In section V. of this preamble, we 
discuss our proposed payment changes 
for drugs, biologicals, 
radiopharmaceutical agents, and blood 
and blood products. 

5. Pro Rata Reduction for Transitional 
Pass-Through Drugs, Biologicals, and 
Devices 

In section VI. of this preamble, we 
discuss the proposed methodology for 
measuring whether there should be an 
estimated pro rata reduction for 
transitional pass-through drugs, 
biologicals, and devices for CY 2005. 

6. Other Policy Decisions and Proposed 
Policy Changes 

In section VII. of this preamble, we 
present our proposals for CY 2005 
regarding the following: 

• Update of statewide default cost-to- 
charge ratios. 

• A conforming change to the 
regulation relating to the use of the first 
available cost reporting period ending 
after 1996 and before 2001 for 
determining a provider’s payment-to- 
cost ratio to calculate transitional 
corridor payments for hospitals paid 
under the OPPS that did not have a 
1996 cost report. 

• Proposed changes in the status 
indicators and comment indicators 
assigned to APCs for CY 2005. 

• Proposed elimination of the 
diagnostic tests criteria as a requirement 
for hospitals to qualify for separate 
payment of observation services under 
APC 0339 (Observation) and changes to 
the guidelines to hospitals for counting 
patients time spent in observation care. 

• Proposed payment under the OPPS 
for certain procedures currently 
assigned to the inpatient list. 

• Proposed strategy for giving the 
public notice of new implementation 
guidelines for new evaluation and 
management codes. 

• Proposed addition of three new 
HCPCS codes and descriptors for 
brachytherapy sources that would be 
paid separately, pursuant to Pub. L. 
108–173. 

• Proposed modification of the 
HCPCS code descriptors for 
brachytherapy source descriptors for 
which units of payment are not already 
delineated. 

• Proposed payment for services 
furnished emergently to an outpatient 
who dies before admission to a hospital 
as an inpatient. 

7. Proposed Conversion Factor Update 
for CY 2005 

As required by section 
1833(5)(3)(C)(ii) of the Act, under 
section VIII. of this preamble, we are 
proposing to update the conversion 
factor used to determine payment rates 
under the OPPS for CY 2005. 

8. Proposed Wage Index Changes for CY 
2005 

In section IX. of this preamble, we 
discuss the proposed retention of our 
current policy to apply the IPPS wage 
indices to wage adjust the APC median 
costs in determining the OPPS payment 
rate and the copayment standardized 
amount. These indices reflect proposed 
major changes for CY 2005 relating to 
hospital labor market areas as a result of 
OMB revised definitions of geographical 
statistical areas; hospital 
reclassifications and redesignations, 
including the one-time reclassifications 
under section 508 of Pub. L. 108–173; 
and the wage index adjustment based on 
commuting patterns of hospital 
employees under section 505 of Pub. L. 
108–173. 

9. Determination of Payment Rates and 
Outlier Payments for CY 2005 

In section X. of this preamble, we 
discuss how APC payment rates are 
calculated and how the payment rates 
are adjusted to reflect geographic 
differences in labor-related costs. This 
section also discusses proposed changes 
in the way we calculate outlier 
payments for CY 2005. 

10. MedPAC Recommendations 

Under section 1805(b) of the Act, the 
Medicare Payment Advisory Committee 
(MedPAC) is required to submit a report 
to Congress, no later than March 1 of 
each year, that reviews and makes 

recommendations on Medicare payment 
policies. This annual report makes 
recommendations concerning the 
hospital outpatient prospective payment 
system. In section XII. of this preamble, 
we discuss the MedPAC 
recommendations. For further 
information relating specifically to the 
MedPAC March 1, 2004 report or to 
obtain a copy of the report, visit 
MedPAC’s Web site at: http:// 
www.medpac.gov. 

11. Regulatory Impact Analysis 
In section XV. of this preamble, we set 

forth our analysis of the impact that the 
proposed changes contained in this 
proposed rule would have on affected 
hospitals and CMHCs. 

II. Proposed Changes Related to 
Ambulatory Payment Classifications 
(APCs) 

[If you choose to comment on issues 
in this section, please indicate the 
caption ‘‘APC Groups’’ at the beginning 
of your comment.] 

Section 1833(t)(2)(A) of the Act 
requires the Secretary to develop a 
classification system for covered 
hospital outpatient services. Section 
1833(t)(2)(B) provides that this 
classification system may be composed 
of groups of services, so that services 
within each group are comparable 
clinically and with respect to the use of 
resources. In accordance with these 
provisions, we developed a grouping 
classification system, referred to as the 
Ambulatory Payment Classifications 
Groups or APCs, as set forth in § 419.31 
of the regulations. We use Healthcare 
Common Procedure Coding System 
(HCPCS) codes and descriptors to 
identify and group the services within 
each APC. The APCs are organized such 
that each group is homogeneous both 
clinically and in terms of resource use. 
(However, new technology APCs that 
are temporary groups for certain 
approved services are structured based 
on cost rather clinically homogeneity.) 
Using this classification system, we 
have established distinct groups of 
surgical, diagnostic, and partial 
hospitalization services, and medical 
visits. Because of the transitional pass- 
through provisions, we also have 
developed separate APC groups for 
certain medical devices, drugs, 
biologicals, radiopharmaceuticals, and 
devices of brachytherapy. 

We have packaged into each 
procedure or service within an APC the 
cost associated with those items or 
services that are directly related and 
integral to performing a procedure or 
furnishing a service. Therefore, we 
would not make separate payment for 
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packaged items or services. For 
example, packaged items and services 
include: use of an operating, treatment, 
or procedure room; use of a recovery 
room; use of an observation bed; 
anesthesia; medical/surgical supplies; 
pharmaceuticals (other than those for 
which additional payment may be 
allowed under the transitional pass- 
through provisions discussed in section 
V. of this preamble); and incidental 
services such as venipuncture. Our 
packaging methodology is discussed in 
section IV.B.3. of this proposed rule. 

A. Proposed APC Changes: General 
Under the OPPS, we pay for hospital 

outpatient services on a rate-per-service 
basis that varies according to the APC 
group to which the service is assigned. 
Each APC weight represents the median 
hospital cost of the services included in 
that APC relative to the median hospital 
cost of the services included in APC 
601, Mid-Level Clinic visits. The APC 
weights are scaled to APC 601 because 
a mid-level clinic visit is one of the 
most frequently performed services in 
the outpatient setting. 

Section 1833(t)(9)(A) of the Act 
requires the Secretary to review the 
components of the OPPS not less than 
annually and to revise the groups and 
relative payment weights and make 
other adjustments to take into account 
changes in medical practice, changes in 
technology, and the addition of new 
services, new cost data, and other 
relevant information and factors. 
Section 1833(t)(9)(A) of the Act, as 
amended by section 201(h) of the BBRA 
of 1999, also requires the Secretary, 
beginning in CY 2001, to consult with 
an outside panel of experts to review the 
APC groups and the relative payment 
weights. 

Finally, section 1833(t)(2) of the Act 
provides that, subject to certain 
exceptions, the items and services 
within an APC group cannot be 
considered comparable with respect to 
the use of resources if the highest 
median (or mean cost, if elected by the 
Secretary) for an item or service in the 
group is more than 2 times greater than 
the lowest median cost for an item or 
service within the same group (referred 
to as the ‘‘2 times rule’’). We use the 
median cost of the item or service in 
implementing this provision. The 
statute authorizes the Secretary to make 
exceptions to the 2 times rule in 
unusual cases, such as low volume 
items and services. 

Section 419.31 of the regulations sets 
forth the requirements for the APC 
system and determination of the 

payment weights. In this section, we 
discuss the changes that we are 
proposing to the APC groups; the APC 
Panel’s review and recommendations 
and our proposals in response to those 
recommendations; the application of the 
2 times rule and proposed exceptions to 
it; coding for stereotactic radiosurgery 
services; the proposed movement of 
procedures from the new technology 
APCs; the proposed changes to the 
inpatient list; and the proposed 
additions of new procedures codes to 
the APCs. 

B. APC Panel Review and 
Recommendations 

As stated above, the APC Panel met 
on February 18, 19, and 20, 2004, to 
discuss the revised APCs for the CY 
2005 OPPS. In preparation for that 
meeting, we published a notice in the 
Federal Register on December 24, 2004 
(68 FR 74621), to announce the location, 
date, and time of the meeting; the 
agenda items; and the fact that the 
meeting was open to the public. In that 
notice, we solicited public comment 
specifically on the items included on 
the agenda for that meeting. We also 
provided information about the APC 
Panel meeting on the CMS website: 
www.cms.hhs.gov/faca/apc/panel. 

Oral presentations and written 
comments submitted for the February 
2004 APC Panel meeting met, at a 
minimum, the adopted guidelines for 
presentations set forth in the Federal 
Register document (68 FR 74621). 
Below is a summary of the APC issues 
discussed by the APC Panel, its 
recommendations, and our proposals 
with respect to those recommendations. 
The discussion in this section is limited 
to proposed APC changes regarding 
APCs other than those that violate the 
2 times rule and those that represent 
drugs, biologicals, and transitional pass- 
through devices, or those that are new 
technology APCs. The specific APC 
Panel review and recommendations 
applicable to those APCs are discussed 
in sections II.C., IV., III., and II.F., 
respectively, of the preamble to this 
proposed rule. In conducting its APC 
review, the APC Panel heard testimony 
and received evidence in support of the 
testimonies from a number of interested 
parties. The APC Panel also used 
hospital outpatient claims data for the 
period January 1, 2003, through 
September 30, 2003, that provided, at a 
minimum, median costs for the APC 
structure in place in CY 2004 and that 
was based on cost-to-charge ratios used 
for setting the CY 2004 payment rates. 

The data set presented to the APC Panel 
represented 9 months of the CY 2003 
data that we are proposing to use to 
recalibrate the APC relative weights and 
to calculate the proposed APC payment 
rates for CY 2005. For this discussion, 
we are using the APC titles as published 
in our November 7, 2003 final rule with 
comment period, which were the APC 
titles that existed when the APC Panel 
met in February 2004. Because we are 
proposing to retitle some of the APCs, 
the titles used in this discussion may 
not be the same as those listed in 
Addendum A to this proposed rule. 

1. APC 0018: Biopsy of Skin/Puncture of 
Lesion 

One presenter requested that the APC 
Panel recommend moving CPT tracking 
codes 0046T (Catheter lavage, mammary 
duct(s)) and 0047T (Each additional 
duct) from APC 0018 and placing them 
in an APC that more accurately reflects 
each of the procedures. The APC Panel 
recommended that we reassign CPT 
codes 0046T and 0047T to APC 0021, 
Level III Excision/Biopsy. 

We are proposing to accept the APC 
Panel’s recommendation. 

2. Level I and II Arthroscopy 

APC 0041: Level I Arthroscopy 
APC 0042: Level II Arthroscopy 

We testified before the APC Panel 
regarding a comment that we received 
in 2003 requesting that we reassign CPT 
code 29827 (Arthroscopy, shoulder with 
rotator cuff repair) from APC 0041 to 
APC 0042, based on its similarity to CPT 
29826 (Arthroscopy, shoulder 
decompression of subacromial space 
with partial acromioplasty without 
coracoacromial release). Our clinical 
staff considered the request and 
determined that APCs 0041 and 0042 
should be reconfigured to improve 
clinical homogeneity. An APC Panel 
presenter provided evidence to support 
moving CPT code 29827 to an APC that 
would more accurately recognize the 
complexity of that procedure. We 
requested the APC Panel’s 
recommendation regarding a total 
revision of these two APCs. 

The APC Panel recommended that we 
reevaluate the codes in APCs 0041 and 
0042 and propose restructuring that 
would improve the clinical 
homogeneity in the two APCs. 

We are proposing to accept the APC 
Panel’s recommendation and to revise 
APCs 0041 and 0042 as shown in Tables 
1 and 2 below. 
BILLING CODE 4120–01–P 
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3. Angiography and Venography Except 
Extremity 

APC 0279: Level II Angiography and 
Venography Except Extremity 

APC 0280: Level III Angiography and 
Venography Except Extremity 

APC 0668: Level I Angiography and 
Venography Except Extremity 
As requested by the APC Panel, we 

presented our proposal for reconfiguring 
APCs 0279, 0280, and 0668 that 
reflected changes based on prior input 
with outside clinical experts. The APC 
Panel had previously reviewed these 
APCs during its January 2003 meeting 
and had recommended that we not 
restructure these three APCs until we 

received input from clinical experts in 
the field. When we updated the APC 
groups in CY 2003, we accepted the 
APC Panel’s recommendation and made 
no changes to APCs 0279, 0280, and 
0668. 

A review of these APCs was prompted 
by a commenter who requested that we 
move CPT code 75978 (Repair venous 
blockage) from APC 0668 to APC 0280 
and that we move CPT code 75774 
(Artery x-ray, each vessel) from APC 
0668 to APC 0279. The commenter 
submitted evidence in support of these 
requests and testified before the APC 
Panel regarding the common use of CPT 
code 75978 for treating dialysis patients 
and the often required multiple 

intraoperative attempts to succeed with 
this procedure for such patients. 

After receiving input from the clinical 
experts, we determined that these three 
APCs should be revised to improve their 
clinical homogeneity. We presented our 
proposed restructuring of APCs 0279, 
0280, and 0668 to the APC Panel. The 
APC Panel concurred with our proposal. 

In addition, subsequent to the APC 
Panel meeting, we discovered several 
procedures in these APCs that were 
more appropriately placed in another 
APC in order to remedy any 2 times rule 
violations. Tables 3, 4, and 5 reflect 
those additional APC reassignments as 
well as those we presented to the APC 
Panel in February 2004. 
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C. Limits on Variations Within APCs: 
Proposed Application of the 2 Times 
Rule 

Section 1833(t)(2) of the Act provides 
that the items and services within an 
APC group cannot be considered 
comparable with respect to the use of 
resources if the median of the highest 
cost item or service within an APC 
group is more than 2 times greater than 
the median of the lowest cost item or 
service within that same group. 
However, the statute authorizes the 
Secretary to make exceptions to this 
limit on the variation of costs within 
each APC group in unusual cases such 
as low volume items and services. No 
exception may be made in the case of 
a drug or biological that has been 
designated as an orphan drug under 
section 526 of the Federal Food, Drug, 
and Cosmetic Act. We implemented this 
statutory provision in § 419.31 of the 
regulations. Under this regulation, we 
elected to use the highest median cost 
and lowest median cost to determine 
comparability. 

During the APC Panel’s February 2004 
meeting, we presented data and 
information concerning a number of 

APCs that violate the 2 times rule and 
asked the APC Panel for its 
recommendation. We discuss below the 
APC Panel’s recommendations specific 
to each of these APCs and our proposals 
in response to the APC Panel’s 
recommendations. 

1. Cardiac and Ambulatory Blood 
Pressure Monitoring 
APC 0097: Cardiac and Ambulatory 

Blood Pressure Monitoring 
We expressed concern to the APC 

Panel that APC 0097 appears to violate 
the 2 times rule. We sought the APC 
Panel’s recommendation on revising the 
APC to address the violation. Based on 
clinical homogeneity considerations, the 
APC Panel recommended that we not 
restructure APC 0097 for CY 2005. 

We are proposing to accept the APC 
Panel’s recommendation that we make 
no changes to APC 0097 for CY 2005. 

2. Electrocardiograms 
APC 0099: Electrocardiograms 

We expressed concern to the APC 
Panel that APC 0099 appears to violate 
the 2 times rule. We asked the APC 
Panel to recommend options for 
resolving this violation. Based on 

clinical homogeneity considerations, the 
APC Panel recommended that we not 
alter the structure of APC 0099 for CY 
2005. 

We are proposing to accept the APC 
Panel’s recommendation that we make 
no changes to APC 0099 for CY 2005. 

3. Excision/Biopsy 
APC 0019: Level I Excision/Biopsy 
APC 0020: Level II Excision/Biopsy 
APC 0021: Level III Excision/Biopsy 

We expressed concern to the APC 
Panel that APC 0019 appears to violate 
the 2 times rule. We advised the APC 
Panel that this violation was not evident 
in CY 2004 because the CY 2002 median 
cost data used in calculating the CY 
2004 APC updates supported moving 
CPT codes 11404 (Removal of skin 
lesion) and 11623 (Removal of skin 
lesion) from APC 0020 and APC 0021. 
However, based on the CY 2003 data 
reviewed by the APC Panel, APC 0019 
would violate the 2 times rule. 
Therefore, we asked the APC Panel to 
recommend an approach to resolve the 
violation. We asked the APC Panel if we 
should leave this APC as is; divide APC 
0019 into two separate APCs; or move 
some codes in APC 0019 to higher level 
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excision/biopsy APCs. In making its 
recommendation, the APC Panel noted 
that the 2 times violation in APC 0019 
was minor, and recommended that we 
not modify APC 0019. 

We are proposing to accept the APC 
Panel’s recommendation to not make 
any modifications to APC 0019 for CY 
2005. 

4. Posterior Segment Eye Procedures 

APC 0235: Level I Posterior Segment 
Eye Procedures 
We expressed concern to the APC 

Panel that APC 0235 appears to violate 
the 2 times rule. At the August 2003 
APC Panel meeting, the APC Panel 
recommended that we monitor the data 
for APC 0235 for review at its February 
2004 meeting. In order to address the 
apparent violation, we asked the APC 
Panel to consider moving a few CPT 
codes from APC 0235 into a higher level 
posterior segment eye procedure APC. 
The APC Panel noted that the 2 times 
violation in APC 0235 was minor, and 

recommended that we not change APC 
0235. 

We are proposing to accept the APC 
Panel’s recommendation that we make 
no changes to the structure of APC 0235 
for CY 2005. 

5. Laparoscopy 

APC 0130: Level I Laparoscopy 
APC 0131: Level II Laparoscopy 

We expressed concern to the APC 
Panel that APC 0130 appears to violate 
the 2 times rule. We suggested moving 
CPT code 44970 (Laparoscopy, 
appendectomy) from APC 0130 to APC 
0131. The APC Panel recommended that 
we make this change. 

We are proposing to accept the APC 
Panel’s recommendation to move CPT 
code 44970 from APC 0130 to APC 
0131. 

6. Anal/Rectal Procedures 

APC 0148: Level I Anal/Rectal 
Procedure 

APC 0155: Level II Anal/Rectal 
Procedure 

APC 0149: Level III Anal/Rectal 
Procedure 

APC 0150: Level IV Anal/Rectal 
Procedure 
We expressed concern to the APC 

Panel that APC 0148 appears to violate 
the 2 times rule. We suggested moving 
CPT code 46020 (Placement of seton) 
from APC 0148 to a higher level anal/ 
rectal procedure APC. The APC Panel 
reviewed the four anal/rectal APCs 
(APC 0148, 0149, 0150, and 0155) and 
recommended moving CPT codes 46020 
and 46706 (Repair of anal fistula with 
glue) from APC 0148 to APC 0150. The 
APC Panel also recommended moving 
CPT codes 45005 (Drainage of rectal 
abscess) and 45020 (Drainage of rectal 
abscess) from APC 0148 to APC 0155. 

We are proposing to accept the APC 
Panel’s recommendations specific to 
APC 0148. Our proposed movement of 
CPT codes from APC 0148 to APCs 0150 
and 0155 is shown in the Table 6 below. 

7. Nerve Injections 

APC 0204: Level I Nerve Injections 
APC 0206: Level II Nerve Injections 
APC 0207: Level III Nerve Injections 
APC 0203: Level IV Nerve Injections 

We again expressed concern to the 
APC Panel that APC 0203 and APC 0207 
appear to violate the 2 times rule. We 
previously discussed this issue at the 
APC Panel’s CY 2003 meeting. During 
the CY 2003 meeting, the APC Panel 
recommended that we gather additional 
data on procedures assigned to APC 
0203 and APC 0207 before proposing to 
reconfigure them to attempt to eliminate 
the 2 times rule violation. The APC 

Panel believed then that the structure of 
these two APCs as proposed in the 
August 2003 OPPS proposed rule were 
more clinically cohesive than those set 
forth in the November 2002 OPPS final 
rule. During the February 2004 meeting, 
we presented other information for the 
APC Panel to review in making its 
recommendation. 

After careful consideration of the new 
data, the APC Panel recommended 
moving CPTs 64420 (Nerve block 
injection, intercostal nerve), 64630 
(Injection treatment of nerve), 64640 
(Injection treatment of nerve), and 
62280 (Treatment of a spinal cord 
lesion) from APC 0207 to APC 0206. 

The APC Panel also recommended 
moving CPT code 62282 (Treatment of 
a spinal canal lesion) from APC 0207 to 
APC 0203. 

After reviewing more recent, complete 
calendar year data, we are proposing to 
accept some of the APC Panel’s 
recommendation (specifically, move 
CPTs 64630 and 64640 from APC 0207 
to APC 0206), and to make some other 
changes that we believe are appropriate 
to improve the nerve injection APC’s 
clinical and resource homogeneity. Our 
proposed nerve injection APC 
assignments are shown in Tables 7, 8, 
and 9 below. 
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8. Anterior Segment Eye Procedures 

APC 0232: Level I Anterior Segment Eye 
Procedures 

APC 0233: Level II Anterior Segment 
Eye Procedures 

We expressed concern to the APC 
Panel that APC 0233 appears to violate 
the 2 times rule. We suggested moving 
CPT codes 65286 (Repair of eye wound), 
66030 (Injection treatment of eye), and 
66625 (Removal of iris) from APC 0233 
to APC 0232. The APC Panel agreed and 

recommended that we move CPT codes 
65286, 66030, and 66625 from APC 
0233 to APC 0232. 

We are proposing to accept the APC 
Panel’s recommendation and to reassign 
these three codes as shown in Table 10. 

9. Pathology 

APC 0343: Level II Pathology 
APC 0344: Level III Pathology 

We expressed concern to the APC 
Panel that APC 0343 appears to violate 
the 2 times rule. We suggested moving 
CPT code 88346 (Immunoflourescent 
study) from APC 0343 to APC 0344. The 
APC Panel concurred with our proposal. 

We are proposing to accept the APC 
Panel’s recommendation and to move 
CPT code 88346 from APC 0343 to APC 
0344. 

10. Immunizations 

APC 0355: Level III Immunizations 
(proposed for CY 2005: Level I 
Immunizations) 

APC 0356: Level IV Immunizations 
(proposed for CY 2005: Level II 
Immunizations) 

We expressed concern to the APC 
Panel that APCs 0355 and 0356 appear 
to violate the 2 times rule. In order to 
eliminate this violation, we suggested 
moving CPT 90636 (Hepatitis A/ 
Hepatitis B vaccine, adult dose, 
intramuscular use) from APC 0355 to 
APC 0356. We also suggested moving 
CPT codes 90375 (Rabies immune 
globulin, intramuscular or 
subcutaneous), 90740 (Hepatitis B 
vaccine, dialysis or immunosuppressed 
patient, intramuscular), 90723 
(Diphtheria-pertussis-tetanus, Hepatitis 
B, Polio vaccine, intramuscular), and 
90693 (Typhoid vaccine, AKD, 

subcutaneous) from APC 0356 to APC 
0355. 

The APC Panel recommended moving 
CPT 90636 from APC 0355 to APC 0356 
and CPT codes 90740, 90723, and 90693 
from APC 0356 to APC 0355. The APC 
Panel delayed making a 
recommendation on CPT 90375 and 
requested that we collect additional cost 
data on this procedure for discussion at 
the next scheduled APC Panel meeting. 

We are proposing to accept the APC 
Panel’s recommended changes to move 
CPT code 90740 from APC 0356 to 0355, 
and to move CPT code 90636 from 0355 
to 0356. However, based on our review 
of more recent claims data than were 
available to the APC Panel, we 
determined that the medians for CPT 
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codes 90693 and 90375 are below the 
$50 drug packaging threshold. 
Therefore, we are also proposing to 

package both CPT codes 90693 and 
90375. We are proposing to change CPT 

code 90723 to status indicator ‘‘e’’ 
because it is not payable by Medicare. 

11. Pulmonary Tests 

APC 0367: Level I Pulmonary Tests 
APC 0368: Level II Pulmonary Tests 
APC 0369: Level III Pulmonary Tests 

We expressed concern to the APC 
Panel that APC 0369 appears to violate 
the 2 times rule. We suggested moving 

CPT code 94015 (Patient recorded 
spirometry) from APC 0369 to APC 
0367. The APC Panel concurred with 
our proposal. 

We are proposing to accept the APC 
Panel’s recommendation and to move 
CPT code 94015 from APC 0369 to APC 
0367. 

In addition, during our analysis of 
more recent claims data following the 
APC Panel meeting, we noted that APC 
0367 violated the 2 times rules. 
Therefore, we are proposing to reassign 
CPT codes 94375, 94750, 94450, 94014, 
94690, and 93740 to APC 0368. 

12. Clinic Visits 

APC 0600: Low Level Clinic Visits 

We expressed concern to the APC 
Panel that APC 0600 appears to violate 
the 2 times rule. We suggested moving 
HCPS code G0264 (Assessment other 
than CHF, chest pain, asthma) to a 
higher level clinic visit. The APC Panel 
recommended that we not make any 
changes to APC 0600. 

We are proposing to accept this 
recommendation and not make any 
changes to APC 0600 for CY 2005. 

D. Proposed Exceptions to the 2 Times 
Rule 

[If you choose to comment on issues in 
this section please indicate the caption 
‘‘2 Times Rule’’ at the beginning of your 
comment.] 

As discussed earlier, the Secretary is 
authorized to make exceptions to the 2 

times limit on the variation of costs 
within each APC group in unusual cases 
such as low volume items and services. 

Taking into account the APC changes 
that we are proposing for CY 2005 based 
on the APC Panel recommendations 
discussed in section II.C. of this 
preamble and the use of CY 2003 claims 
data to calculate the median cost of 
procedures classified in the APCs, we 
reviewed all the APCs to determine 
which of them would not meet the 2 
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times limit. We used the following 
criteria when deciding whether to 
propose exceptions to the 2 times rule 
for affected APCs: 

• Resource homogeneity 
• Clinical homogeneity 
• Hospital concentration 
• Frequency of service (volume) 
• Opportunity for upcoding and code 

fragments. 

For a detailed discussion of these 
criteria, refer to the April 7, 2000 OPPS 
final rule with comment period (65 FR 
18457). 

Table 13 contains the APCs that we 
are proposing to exempt from the 2 
times rule based on the criteria cited 
above. In cases in which a 
recommendation of the APC Panel 
appeared to result in or allow a 
violation of the 2 times rule, we 
generally accepted the APC Panel’s 

recommendation because these 
recommendations were based on 
explicit consideration of resource use, 
clinical homogeneity, hospital 
specialization, and the quality of the 
data used to determine the APC 
payment rates that we are proposing for 
CY 2005. The median cost for hospital 
outpatient services for these and all 
other APCs can be found at web site: 
http//www.cms.hhs.gov. 
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E. Coding for Stereotactic Radiosurgery 
Services 

[If you choose to comment on issues in 
this section please indicate the caption 

‘‘Stereotactic Radiosurgery’’ at the 
beginning of your comment.] 

1. Background 

In the November 7, 2003 final rule 
with comment period (68 FR 63403), we 
discussed the APC Panel’s consideration 
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of HCPCS codes G0242 (Cobalt 60-based 
stereotactic radiosurgery plan) and 
G0243 (Cobalt 60-based stereotactic 
radiosurgery delivery). At its August 22, 
2003 meeting, the APC Panel discussed 
combining the coding for these 
procedures under one code, with the 
payment for the new code derived by 
adding the payment for HCPCS codes 
G0242 and G0243 together. The APC 
Panel recommended that we solicit 
additional input from professional 
societies representing neurosurgeons, 
radiation oncologists, and other experts 
in the field before recommending 
changes to the coding configuration for 
Cobalt 60-based stereotactic 
radiosurgery planning and delivery. 

In a correction to the November 7, 
2003 final rule with comment period, 
issued on December 31, 2003 (68 FR 
75442), we considered a commenter’s 
request to combine HCPCS codes G0242 
and G0243 into a single procedure code 
in order to accurately capture the costs 
of this treatment in a single procedure 
claim because the majority of patients 
receive the planning and delivery of this 
treatment on the same day. We 
responded to the commenter’s request 
by explaining that several other 
commenters stated that HCPCS code 
G0242 was being misused to code for 
the planning phase of linear accelerator- 
based stereotactic radiosurgery 
planning. Because the claims data for 
HCPCS code G0242 represent costs for 
linear accelerator-based stereotactic 
radiosurgery planning (due to misuse of 
the code), in addition to Cobalt 60-based 
stereotactic radiosurgery planning, we 
were uncertain as to how to combine 
these data with HCPCS code G0243 to 
determine an accurate payment rate for 
a combined code for planning and 
delivery of Cobalt 60-based stereotactic 
radiosurgery. 

In consideration of the misuse of 
HCPCS code G0242 and the potential for 
causing greater confusion by combining 
codes G0242 and G0243, we created a 
planning code for linear accelerator- 
based stereotactic radiosurgery (G0338) 
to distinguish this procedure from 
Cobalt 60-based stereotactic 
radiosurgery planning. We maintained 
both HCPCS codes G0242 and G0243 for 
the planning and delivery of Cobalt 60- 
based stereotactic radiosurgery 
treatment, consistent with the use of 
two G codes for planning (G0338) and 
delivery (G0173, G0251, G0339, G0340, 
as applicable) of each type of linear 
accelerator-based treatment. We 
indicated that we intend to maintain 
these new codes in their current new 
technology APCs until the payment 
rates could be set using medians from 
this expanded set of codes. We also 

stated that we would solicit input from 
the APC Panel at its February 2004 
meeting. 

During the February 2004 APC Panel 
meeting, several presenters discussed 
with the APC Panel their rationale for 
requesting that HCPCS codes G0242 and 
G0243 be combined into a single 
procedure code. One presenter 
explained that the request to combine 
the codes was made because certain 
fiscal intermediaries were rejecting 
claims in which HCPCS codes G0242 
and G0243 were reported with a surgery 
revenue code. Although we have not 
issued any national instructions to fiscal 
intermediaries to deny claims for these 
services if they are billed with a surgery 
revenue code, the presenter stated that 
we may have indirectly led some fiscal 
intermediaries to believe that Cobalt 60- 
based stereotactic radiosurgery should 
be reported with a radiation therapy 
revenue center because the procedure is 
separated into a planning code and a 
delivery code, which reflect the coding 
pattern of a radiation therapy procedure 
rather than a single code for a surgical 
procedure. The presenter stated that 
because of the way that CMS has coded 
this procedure, some fiscal 
intermediaries have established local 
edits to deny claims in which HCPCS 
codes G0242 and G0243 are reported on 
a claim with a surgery revenue code. 

The APC Panel recommended that 
CMS work with the presenters to 
determine if any fiscal intermediaries 
have established local edits to reject 
claims in which HCPCS codes G0242 
and G0243 are reported on a claim, and 
to determine specific reasons for any 
such local edits. The APC Panel also 
recommended that CMS take necessary 
action to ensure that any such claims 
are not being denied payment due to 
local edits. The APC Panel did not agree 
that the solution to ensuring payment 
was to combine HCPCS codes G0242 
and G0243 into a single code, but rather 
recommended that CMS educate fiscal 
intermediaries as to the appropriate 
procedures for submittal of these claims 
for Medicare payment. 

In response to the concern expressed 
by several presenters that certain fiscal 
intermediaries were rejecting claims in 
which HCPCS codes G0242 and G0243 
were reported with a surgery revenue 
code, we have worked together with 
these presenters to identify specific 
fiscal intermediaries who may be 
rejecting these claims. However, to date, 
we have been unable to identify any 
fiscal intermediaries who have 
established local edits that would reject 
claims in which HCPCS codes G0242 
and G0243 are reported with a surgery 
revenue code. If a provider should 

experience a rejection of such claims in 
which HCPCS codes G0242 and G0243 
are reported on a claim with a surgery 
revenue code, they should contact their 
fiscal intermediary to determine the 
specific reason for the claim rejection. 

2. Proposal for CY 2005 
For CY 2005, we are proposing to 

accept the APC Panel’s recommendation 
to work with the presenters to ensure 
that claims in which HCPCS codes 
G0242 and G0243 are reported are not 
being unjustly denied payment due to 
local edits established by fiscal 
intermediaries. In the meantime, for CY 
2005, we are proposing to maintain 
HCPCS code G0242 in new technology 
APC 1516 at a payment rate of $1,450, 
and HCPCS code G0243 in new 
technology APC 1528 at a payment rate 
of $5,250. These payment rates are the 
same as those established for CY 2004. 

F. Proposed Movement of Procedures 
From New Technology APCs to 
Clinically Appropriate APCs 
[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘New Technology APCs’’ at the 
beginning of your comment.] 

1. Background 
In the November 30, 2001 final rule 

(66 FR 59903), we made final our 
proposal to change the period of time 
during which a service may be paid 
under a new technology APC. The April 
7, 2000 final rule initially established 
the timeframe that new technology 
APCs would be in effect (65 FR 18457). 
Beginning in CY 2002, we have retained 
services within new technology APC 
groups until we have acquired adequate 
data that allow us to assign the service 
to a clinically appropriate APC. This 
policy allows us to move a service from 
a new technology APC in less than 2 
years if sufficient data are available, and 
it also allows us to retain a service in 
a new technology APC for more than 3 
years if sufficient data upon which to 
base a decision for reassignment have 
not been collected. 

In the November 7, 2003 final rule 
with comment period we implemented 
a comprehensive restructuring of the 
new technology APCs to make the 
payment levels more consistent (68 FR 
63416). We established payment levels 
in $50, $100, and $500 intervals and 
expanded the number of new 
technology payment levels. 

2. APC Panel Review and 
Recommendation 

During the APC Panel’s February 2004 
meeting, the APC Panel heard testimony 
from several interested parties who 
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requested specific modifications to the 
APCs for radiation oncology APC. They 
asked the APC Panel to make several 
recommendations: (1) That we move 
CPT code 77418 (Intensity-modulated 
radiation therapy) from APC 0412 back 
into a new technology APC; (2) that we 
dampen, or limit, any possible payment 
reductions to APC 0301 (Level II 
Radiation Therapy); (3) that we accept 
more external data to evaluate costs; and 
(4) that we identify more claims that are 
useful for ratesetting. 

In response to the testimony 
presented, the APC Panel recommended 
that we reassign CPT code 77418 to the 
new technology APC 1510 for CY 2005 
and that we explain to providers any 
steps we take to limit payment 
reductions to APC 0301 so that they can 
better plan for future years during 
which we may decide not to apply a 

dampening, or payment reduction 
limitation, to the rates for APC 0301. 

We are not proposing to accept the 
APC Panel’s recommendations because 
we believe that we have ample claims 
data for use in determining an 
appropriate APC payment rate for CPT 
code 77418. Moreover, we believe that 
the development of median cost for CPT 
code 77418 based on those data would 
be representative of hospital bills. 

We have over 255,000 claims for this 
service, and over 95 percent were single 
claims that we could use for ratesetting. 
Moreover, the APC medians have been 
stable for the last 2 years of data. As 
indicated by our claims data, returning 
code 77418 to new technology APC 
1510 would result in a payment for the 
service that is significantly higher than 
the resources utilized to provide it. 

3. Proposal for CY 2005 

There are 24 procedures currently 
assigned to new technology APCs for 
which we have data adequate to support 
assignment into clinical APCs. We are 
proposing to reassign these procedures 
to clinically appropriate APCs. We are 
proposing to assign 24 of the procedures 
to clinically appropriate APCs using CY 
2003 claims data to set medians on 
which payments would be based. These 
APCs and the proposed assignments are 
displayed below in Table 14. 

Based upon our review of the latest 
claims data available, we are proposing 
to move the procedures listed in Table 
14 from their current new technology 
APCs to the APCs listed, as we have 
adequate data on these procedures to 
enable us to make the necessary APC 
assignment. 
BILLING CODE 4120–01–P 
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We believe the payment rates in Table 
14 for several of the procedures that we 
are proposing to move out of new 
technology APCs and into clinical APCs 
require further explanation for a fuller 
understanding. 

For CPT code 96567, (Photodynamic 
therapy of the skin), the impact of the 
estimated payment decrease between 
CY 2004 and CY 2005 is actually low as 
the CY 2004 payment included the 
topically applied drug required to 
perform this procedure and the CY 2005 
estimated payment does not. We now 
are proposing to pay separately for the 
drug billed under code J7308 in CY 
2005. We have adequate claims data on 
which to base payment for that 
procedure in a clinically appropriate 
APC. Payment based on those data in 
addition to removal of the drug for 
separate payment resulted in a lower 
median for the APC. 

In the case of CPT code 33224, 
(Insertion of a left ventricular pacing 
lead and connection), based on a 
comparison of payment rates for CY 
2004 and the estimated rate for CY 2005, 
it appears that there is a large increase 
in payment that results from reassigning 
the code from its new technology APC 
to a clinical APC. The difference is due 
to the fact that the estimated CY 2005 
APC payment includes the cost of the 
left ventricular lead that was not 
included in the CY 2004 new 
technology APC payment. That left 
ventricular lead was paid as a pass- 
through device under code C1900 in CY 
2004, but is no longer eligible for pass- 
through payments in CY 2005, and, as 
such, is now included in the APC for 
the procedure. 

Similarly, the CY 2005 estimated 
payment for CPT code 33225, (Left 
ventricular pacing lead add-on), 
includes the cost of the ventricular lead. 
However, for 33225, the data are still 
somewhat unstable. Therefore, we are 
proposing to maintain that procedure in 
a new technology APC, but at a higher 
payment level, reflecting the additional 
cost of the lead. 

We note that a number of positron 
emission tomography (PET) scans 
currently are classified into New 
Technology APC 1516. We recognize 
that PET is an important technology in 
many instances and want to ensure that 
the technology remains available to 
Medicare beneficiaries when medically 
necessary. We believe that we have 
sufficient data to assign PET scans to a 
clinically appropriate APC. We have 
been told, however, that if the effect of 
doing so is to reduce payment for the 
procedure, it may hinder access to this 
technology. Therefore, we are 
considering three options as the 
proposed payment for these procedures 
in CY 2005, based on our review of the 
2003 claims data for the PET 
procedures, and we specifically invite 
comments on each of these options. 

Option 1: Continue in CY 2005 the 
current assignment of the scans to New 
Technology APC 1516 prior to assigning 
to a clinical APC. 

Option 2: Assign the PET scans to a 
clinically appropriate APC priced 
according to the median cost of the 
scans based on CY 2003 claims data. 
Under this option, we would assign PET 
scans to APC 0420, PET imaging. 

Option 3: Transition assignment to a 
clinical APC in CY 2006 by setting 
payment in CY 2005 based on a 50–50 

blend of the median cost and the CY 
2004 New Technology. We would assign 
the scans to New Technology APC 1513 
for a blended transition payment. The 
rates for these options are in addendum 
B. 

G. Proposed Changes to the Inpatient 
List 
[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Inpatient List’’ at the beginning of your 
comment.] 

We advised the APC Panel of a 
request that we had received to move 
four codes for percutaneous abscess 
drainage 44901(Drain append. abscess, 
percutaneous), 49021 (Drain abdominal 
abscess), 49041 (Drain percutaneous 
abdominal abscess), 49061(Drain, 
percutaneous, retroper. abscess)) from 
the inpatient list and to assign them to 
appropriate APCs. The APC Panel also 
recommended that we evaluate other 
codes on the inpatient list for possible 
APC assignment and that we consider 
eliminating the inpatient list. 

We are proposing to remove the four 
above-cited codes and assign them to 
clinically appropriate APCs, as 
recommended by the APC Panel. We are 
proposing to assign code 44901 to APC 
0037, code 49021 to APC 0037; code 
49041 to APC 0037; and code 49061 to 
APC 0037. We discuss in section VII.E. 
of this preamble our response to the 
APC Panel’s recommendation that we 
either abolish the inpatient list or 
evaluate it for any appropriate changes. 

H. Proposed Assignment of ‘‘Unlisted’’ 
HCPCS Codes 

[If you choose to comment on issues in 
this section, please indicate the caption 
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‘‘Unlisted HCPCS Codes’’ at the 
beginning of your comment.] 

1. Background 

Some HCPCS codes are used to report 
services that do not have descriptors 
that define the exact service furnished. 
They are commonly called ‘‘unlisted’’ 
codes. The code descriptors often 
contain phrases such as: ‘‘unlisted 
procedure’’, ‘‘not otherwise classified,’’ 
or ‘‘not otherwise specified.’’ The 
unlisted codes typically fall within a 
clinical or procedural category, but they 
lack the specificity needed to describe 
the resources used in the service. For 
example, CPT code 17999 is defined as, 
‘‘Unlisted procedure, skin, mucous 
membrane and subcutaneous tissue.’’ 
The unlisted codes provide a way for 
providers to report services for which 
there is no HCPCS code that specifically 
describes the service furnished. 
However, the lack of specificity in 
describing the service prevents us from 
assigning the code to an APC based on 
clinical homogeneity and median cost. 

In most cases, the unlisted codes are 
assigned to the lowest level, clinically 
appropriate APC under the Medicare 
OPPS. This creates an incentive for 
providers to select the appropriate, 
specific HCPCS code to describe the 
service where one is available. In 
addition, if there is no HCPCS code that 
accurately describes the service, placing 
the unlisted code in the lowest level 
APC provides an incentive for interested 
parties to secure a code through the 
AMA’s CPT process that will describe 
the service. Once a code that accurately 
describes the service is created, we can 
collect data on the service and place it 
in the correct APC based on the clinical 
nature of the service and its median 
cost. 

We do not use the median cost for the 
unlisted codes in the establishment of 
the weight for the APC to which the 
code is assigned because, by definition 
of the code, we do not know what 
service or combination of services is 
reflected in the claims billed using the 
unlisted code. 

Our review of HCPCS code 
assignments to APCs has revealed that 
there are a number of unlisted codes 
that are not assigned to the lowest level 
APC. 

2. Proposal for CY 2005 

We are proposing to reassign these 
unlisted codes for CY 2005 OPPS to the 
lowest level APC in the clinical 
grouping in which the unlisted code is 
located. The list of those codes, the 
current APC assignment, and the 
assignment we propose for CY 2005 
OPPS are displayed in Table 15. 

We continue to believe that assigning 
unlisted codes to the lowest level of the 
APC for the clinical or procedural 
grouping into which the code falls 
creates an appropriate incentive for 
providers to pursue assignment of new 
codes where they are needed. Moreover, 
payment at the lowest level of APC for 
the clinical or procedural grouping 
allows for some payment for the 
services furnished and also ensures that 
we do not pay inappropriately for 
services that are unspecified. 
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I. Proposed Addition of New Procedure 
Codes 

During the first two quarters of CY 
2004, we created 85 HCPCS codes that 
were not addressed in the November 7, 
2003 final rule that updated the CY 
2004 OPPS. We have designated the 
payment status of those codes, which 
are shown in Table 16 below, and added 

them to the April and July updates of 
the 2004 OPPS (Transmittals 3144, 
3154, 3322, and 3324). Thirty of the new 
codes were created to enable providers 
to bill for brand name drugs and to 
receive payments at a rate that differs 
from that for generic equivalents, as 
mandated in new section 
1833(t)(14)(A)(i) of the Act as added by 

Pub. L. 108–173. In this proposed rule, 
we are soliciting comment on the APC 
assignment of these services. Further, 
consistent with our annual APC 
updating policy, we are proposing to 
assign the new HCPCS codes for CY 
2005 to the appropriate APCs and 
would incorporate them into our final 
rule for CY 2005. 
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J. Proposed OPPS Changes: Provisions 
of MMA (Pub. L. 108–173) 

1. Payment for Initial Preventive 
Physical Examinations (Section 611 of 
Pub. L. 108–173) 

[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Physical Examinations’’ at the 
beginning of your comment.] 

a. Background 

Section 611 of Pub. 108–173 provides 
for coverage under Medicare Part B of 
an initial preventive physical 
examination for new beneficiaries, 
effective for services furnished on or 
after January 1, 2005. This provision 
applies to beneficiaries whose coverage 
period under Medicare Part B begins on 
or after January 1, 2005, and only for an 
initial preventive physical examination 
performed within 6 months of the 
beneficiary’s initial coverage date. 

Current Medicare coverage policy 
does not allow for payment for routine 
physical examinations (or checkups) 
that are furnished to beneficiaries. 
Before the enactment of Pub. L. 108– 
173, all preventive physical 
examinations had been excluded from 
coverage based on section 1862(a)(7) of 
the Act, which states that routine 
physical checkups are excluded 
services. This exclusion is specified in 
regulations under § 411.15(a). In 
addition, preventive physical 
examinations had been excluded from 
coverage based on section 1862(a)(1)(A) 
of the Act. This section of the Act 
provides that items and services must be 
reasonable and necessary for the 
diagnosis or treatment of illness or 
injury or to improve the functioning of 
a malformed body member (as 
implemented in regulations under 
§ 411.15(k)). 

Coverage of initial preventive 
physical examinations is provided only 
under Medicare Part B. As provided in 
the statute, this new coverage allows 
payment for one initial preventive 
physical examination within the first 6 
months after the beneficiary’s first Part 
B coverage begins, although that 
coverage period may not begin before 
January 1, 2005. We also note that Pub. 
L. 108–173 did not make any provision 
for the waiver of the Medicare 
coinsurance and Part B deductible for 
the initial preventive physical 
examination. Payment for this service 
would be applied to the required 
Medicare Part B deductible, which is 
$110 for CY 2005, if the deductible has 
not been met, and the usual coinsurance 
provisions would apply. 

b. Proposed Amendments to Regulations 

We are proposing to amend our 
regulations to add a new § 410.16 that 
would provide for coverage of initial 
preventive physical examinations in 
various settings, including the hospital 
outpatient department, as specified in 
the statute, and specify the condition for 
coverage and limitation on coverage. In 
addition, we are proposing to conform 
our regulations on exclusions from 
coverage under § 411.15(a)(1) and 
§ 411.15(k) to the provisions of section 
611 of Pub. L. 108–173. Specifically, we 
are proposing to specify an exception to 
the list of examples of routine physical 
checkups that are excluded from 
coverage under § 411.15(a) and to add a 
new exclusion under § 411.15(k)(11). 

We are proposing to amend § 419.21 
of the OPPS regulations to add a new 
paragraph (e) to specify payment for an 
initial preventive physical examination 
as a Medicare Part B covered service 
under the OPPS if the examination is 
furnished within the first 6 months of 
the beneficiary’s first Medicare Part B 
coverage. 

We note that the initial preventive 
physical examination is also addressed 
in detail in our proposed rule to update 
the Medicare Physician’s Fee Schedule 
for CY 2005. However, because we 
believe the same elements of the initial 
physical examination furnished in a 
physician’s office would also apply 
when the examination is performed in 
a hospital outpatient clinic, we are 
proposing to revise the applicable 
regulations to reflect this requirement. 

Section of 611(b) of Pub. L. 1089–173 
define an ‘‘initial preventive physical 
examination’’ to mean physicians’’ 
services consisting of— 

(1) A physical examination (including 
measurement of height, weight, blood 
pressure, and an electrocardiogram, but 
excluding clinical laboratory tests) with 
the goal of health promotion and disease 
detection; and 

(2) Education, counseling, and referral 
with respect to screening and other 
preventive coverage benefits separately 
authorized under Medicare Part B, 
excluding clinical lab tests. 

Specifically, section 611(b) of Pub. L. 
108–173 provides that the education, 
counseling, and referral services with 
respect to the screening and other 
preventive services authorized under 
Medicare Part B include the following: 

(1) Pneumococcal, influenza, and 
hepatitis B vaccine and their 
administration; 

(2) Screening mammography; 
(3) Screening pap smear and 

screening pap smear and screening 
pelvic examination; 

(4) Prostate cancer screening tests; 
(5) Colorectal cancer screening tests; 
(6) Diabetes outpatient self- 

management training services; 
(7) Bone mass measurements; 
(8) Screening for glaucoma; 
(9) Medical nutrition therapy services 

for individuals with diabetes and renal 
disease; 

(10) Cardiovascular screening blood 
tests; and 

(11) Diabetes screening tests. 
Section 611(d)(2) of Pub. L 108–173 

amended section 1861(s)(2)(K)(i) and (ii) 
of the Act to specify the services 
identified as physicians’ services and 
referred to in the definition of initial 
preventive physical examination 
include services furnished by a 
physician assistant, a nurse practitioner, 
or a clinical nurse specialist. We refer to 
these professionals as ‘‘qualified 
nonphysician practitioners.’’ 

Based on the language of the statute, 
our review of the medical literature, 
current clinical practice guidelines, and 
United States Preventive Services Task 
Force recommendations, we are 
proposing (under proposed new 
§ 410.16(a), Definitions) to interpret the 
term ‘‘initial preventive physical 
examination’’ for purposes of this new 
benefit to include all of the following 
services furnished by a doctor of 
medicine or osteopathy or a qualified 
nonphysician practitioner: 

(1) Review of the individual’s 
comprehensive medical and social 
history. We are proposing to define 
‘‘medical history’’ to include, as a 
minimum, past medical and surgical 
history, including experience with 
illnesses, hospital stays, operations, 
allergies, injuries, and treatments; 
current medications and supplements, 
including calcium and vitamins; and 
family history, including a review of 
medical events in the patient’s family, 
including diseases that may be 
hereditary or place the individual at 
risk. We are proposing to define ‘‘social 
history’’ to include, at a minimum, 
history of alcohol, tobacco, and illicit 
drug use; work and travel history; diet; 
social activities; and physical activities. 

(2) Review of the individual’s 
potential (risk factors) for depression 
(including past experiences with 
depression or other mood disorders) 
based on the use of an appropriate 
screening instrument that the physician 
or other qualified nonphysician 
practitioner may select from various 
available standardized screening tests 
for this purpose, unless the appropriate 
screening instrument is defined through 
the national coverage determination 
(NCD) process. 
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(3) Review of the individual’s 
functional ability and level of safety 
(that is, at a minimum, a review of the 
following areas: hearing impairment, 
activities of daily living, falls risk, and 
home safety), based on the use of an 
appropriate screening instrument, 
which the physician or other qualified 
nonphysician practitioner may select 
from various available standardized 
screening tests for this purpose, unless 
the appropriate screening instrument is 
further defined through the NCD 
process. 

(4) An examination to include 
measurement of the individual’s height, 
weight, blood pressure, a visual acuity 
screen, and other factors as deemed 
appropriate, based on the individual’s 
comprehensive medical and social 
history and current clinical standards. 

(5) Performance of an 
electrocardiogram and interpretation. 

(6) Education, counseling, and 
referral, as deemed appropriate, based 
on the results of elements (1) through (5) 
of the proposed definition of the initial 
preventive physical examination. 

(7) Education, counseling, and 
referral, including a written plan for 
obtaining the appropriate screening and 
other preventive services, which are 
also covered as separate Medicare Part 
B benefits; that is, pnuemococcal, 
influenza, and hepatitis B vaccines and 
their administration, screening 
mammography, screening pap smear 
and screening pelvic exams, prostate 
cancer screening tests, diabetes 
outpatient self-management training 
services, bone mass measurements, 
screening for glaucoma, medical 
nutrition therapy services, 
cardiovascular screening blood tests, 
and diabetes screening tests. 

In view of the possibility that it may 
be appropriate to include other (or 
revised) elements in the definition of 
the term ‘‘initial preventive physical 
examination,’’ we are requesting public 
comments on this issue. For example, 
we have chosen not to define the term 
‘‘appropriate screening instrument’’ for 
screening individuals for depression, 
alcohol, tobacco and illicit drug use, 
functional ability, and level of safety 
because we anticipate that the 
examining physician or qualified 
nonphysician practitioner would want 
to use the test of his or her choice, based 
on current clinical practice guidelines. 
We believe that any standardized 
screening test for depression, substance 
abuse, functional ability, and level of 
safety recognized by the American 
Academy of Family Physicians, the 
American College of Physicians- 
American Society of Internal Medical, 
the American College of Preventive 

Medicine, the American Geriatrics 
Society, the American Psychiatric 
Association, and the United States 
Preventive Services Task Force would 
be acceptable for purposes of meeting 
the ‘‘appropriate screening instrument’’ 
provision. 

To facilitate our future consideration 
of defining more specifically the type or 
types of appropriate screening 
instruments for depression, substance 
abuse, functional ability, or level of 
safety, we are proposing to include 
provisions in paragraphs (2) and (3) 
under the proposed definition of initial 
preventive physical examination that 
would allow us to do this through the 
NCD process. This proposed approach 
would allow us to conduct a more 
timely assessment of new types of 
screening tests than would be possible 
under the standard rulemaking process. 
We intend to use the NCD process, if 
necessary, for evaluating appropriate 
new screening tests for depression; 
alcohol, tobacco and illicit drug use; 
functional ability; or level of safety. This 
NCD process includes an opportunity 
for public comment in order to evaluate 
the medical and scientific issues related 
to the coverage of the new tests that may 
be brought to our attention in the future. 

c. Proposed Assignment of New HCPCS 
Code for Payment of Initial Preventive 
Physical Examinations 

There is no current CPT code that 
contains the specific elements included 
in the initial preventive physical 
examination. Therefore, we are 
proposing to establish the following 
new HCPCS code, GXXXX, Initial 
preventive physical examination, to be 
used to bill for the new service under 
both the Medicare physician fee 
schedule and the OPPS. As required by 
the statute, this code includes an 
electrocardiogram, but does not include 
the other previously mentioned 
preventive services that are currently 
separately covered and paid under the 
Medicare Part B screening benefits. 
When these other preventive services 
are performed, they should be identified 
using the existing appropriate codes. 

For payment under the physician fee 
schedule, relative value units are being 
proposed for new HCPCS code GXXXX 
based on equivalent resources and work 
intensity to those contained in CPT E/ 
M code 99203 (new patient, office or 
other outpatient visit) and CPT 93000 
(electrocardiogram, complete). The 
‘‘technical component’’ is the portion of 
the physician fee schedule that is most 
comparable to what Medicare pays 
under the OPPS, the costs other than the 
physician professional services that are 
billed and paid for separately under the 

fee schedule, not OPPS. The estimated 
technical component of the physician 
fee schedule is between $50 and $100. 

Given our lack of cost data to guide 
assignment of the new benefit into a 
clinically appropriate APC, we are 
proposing to assign GXXXX to the new 
technology APC 1539 that has a 
payment level of $50 to $100. 
Temporary assignment to a new 
technology APC allows us to pay for the 
new benefit provided in the OPD while 
we accrue claims data and experience 
on which to base a clinically relevant 
APC assignment. 

d. Handling of Comments Received in 
Response to This Proposal 

We will respond to all comments 
regarding the proposed elements 
required for the initial preventive 
physical examination, whether the 
examination is performed in a 
physician’s office or clinic or in a 
hospital clinic, in the final rule 
implementing the Medicare Physician 
Fee Schedule for CY 2005. We will 
respond to comments regarding 
payment for the examination under the 
OPPS in the subsequent final rule 
implementing the OPPS payment rates 
for CY 2005. 

2. Payment for Certain Mammography 
Services (Section 614 of Pub. L. 108– 
173) 

[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Mammography’’ at the beginning of 
your comment.] 

Section 614 of Pub. L. 108–173 
amended section 1833(t)(1)(B)(iv) of the 
Act to provide that screening 
mammography and diagnostic 
mammography services are excluded 
from payment under the OPPS. This 
amendment applies to screening 
mammography services furnished on or 
after December 8, 2003 (the date of the 
enactment of Pub. L. 108–173), and in 
the case of diagnostic mammography, to 
services furnished on or after January 1, 
2005. As a result of this amendment, 
both screening mammography and 
diagnostic mammography will be paid 
under the physician fee schedule. 

We are proposing to amend § 419.22 
of the regulations by adding a new 
paragraph(s) to specify that both 
screening mammography and diagnostic 
mammography will be excluded from 
payment under the OPPS, in accordance 
with section 614 of Pub. L. 108–173. 

III. Proposed Recalibration of APC 
Relative Weights for CY 2005 

[If you choose to comment on issues in 
this section, please include the caption 
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‘‘APC Relative Weights’’ at the beginning 
of your comment.] 

A. Database Construction 

Section 1833(t)(9)(A) of the Act 
requires that the Secretary review and 
revise the relative payment weights for 
APCs at least annually, beginning in CY 
2001 for application in CY 2002. In the 
April 7, 2000 final rule (65 FR 18482), 
we explained in detail how we 
calculated the relative payment weights 
that were implemented on August 1, 
2000 for each APC group. Except for 
some reweighting due to APC changes, 
these relative weights continued to be in 
effect for CY 2001. (See the November 
13, 2000 interim final rule (65 FR 67824 
through 67827).) 

To recalibrate the relative APC 
weights for services furnished on or 
after January 1, 2005, and before January 
1, 2006, we are proposing to use the 
same basic methodology that we 
described in the April 7, 2000 final rule. 
That is, we would recalibrate the 
weights based on claims and cost report 
data for outpatient services. We are 
proposing to use the most recent 
available data to construct the database 
for calculating APC group weights. For 
the purpose of recalibrating APC 
relative weights for CY 2005, the most 
recent available claims data are the 
approximately 119 million final action 
claims for hospital OPD services 
furnished on or after January 1, 2003, 
and before January 1, 2004. 

Of the 119 million final action claims 
for OPPS services, 96.7 million claims 
were of the type of bill potentially 
appropriate for use in setting rates for 
OPPS services (but did not necessarily 
contain services payable under OPPS). 
Of the 96.7 million claims, we were able 
to use 48.5 million whole claims (from 
which we created 75 million single 
procedure claim records) to set OPPS 
proposed for CY 2005 weights. 

The proposed weights and payments 
in Addenda A and B to this proposed 
rule were calculated using claims from 
this period that had been processed 
before January 1, 2004. We selected 
claims for services paid under the OPPS 
and matched these claims to the most 
recent cost report filed by the individual 
hospitals represented in our claims data. 
We are proposing that the APC relative 
weights for CY 2005 under the OPPS 
would continue to be based on the 
median hospital costs for services in the 
APC groups. For the final rule, we are 
proposing to base median costs on 
claims for services furnished in CY 2003 
and processed before June 30, 2004. 

1. Proposed Treatment of Multiple 
Procedure Claims 

For CY 2005, we are proposing to 
continue to use single procedure claims 
to set the medians on which the weights 
would be based. We have received many 
requests that we ensure that the data 
from claims that contain charges for 
multiple procedures are included in the 
data from which we calculate the CY 
2005 relative payment weights. 
Requesters believe that relying solely on 
single procedure claims to recalibrate 
APC weights fails to take into account 
data for many frequently performed 
procedures, particularly those 
commonly performed in combination 
with other procedures. They believe 
that, by depending upon single 
procedure claims, we base payment 
weights on the least costly services, 
thereby introducing downward bias to 
the medians on which the weights are 
based. 

We agree that, optimally, it is 
desirable to use the data from as many 
claims as possible to recalibrate the 
relative payment weights, including 
those with multiple procedures. As 
discussed in the explanation of single 
procedure claims below, we have used 
the date of service on the claims and a 
list of codes to be bypassed to create 
‘‘pseudo’’ single claims from multiple 
procedure claims. We refer to these 
newly created single procedure claims 
as ‘‘pseudo’’ singles because they were 
submitted by providers as multiple 
procedure claims. 

2. Proposed Use of Single Procedure 
Claims 

We use single procedure claims to set 
the median costs for APCs because we 
are, so far, unable to ensure that 
packaged costs can be correctly 
allocated across multiple procedures 
performed on the same date of service. 
However, bypassing specified codes that 
we believe do not have significant 
packaged costs enables use of more data 
from multiple procedure claims. For CY 
2003, we created ‘‘pseudo’’ single claims 
by bypassing HCPCS codes 93005 
(Electrocardiogram, tracing), 71010 
(Chest x-ray), and 71020 (Chest x-ray) 
on a submitted claim. However, we did 
not use claims data for the bypassed 
codes in the creation of the median 
costs for the APCs to which these three 
codes were assigned because the level of 
packaging that would have remained on 
the claim after we selected the bypass 
code was not apparent and therefore, it 
was difficult to determine if the 
medians for these codes would be 
correct. 

For CY 2004, we created ‘‘pseudo’’ 
single claims by bypassing these three 
codes and also by bypassing an 
additional 269 HCPCS codes in APCs. 
These codes were selected by CMS 
based on a clinical review of the 
services and because it was presumed 
that these codes had only very limited 
packaging and could appropriately be 
bypassed for the purpose of creating 
‘‘pseudo’’ single claims. The APCs to 
which these codes were assigned were 
varied and included mammography, 
cardiac rehabilitation, and level I plain 
film x-rays. To derive more ‘‘pseudo’’ 
single claims, we also broke claims 
apart where there were dates of service 
for revenue code charges on that claim 
that could be matched to a single 
procedure code on the claim on the 
same date. 

As in CY 2003, we did not include the 
claims data for the bypassed codes in 
the creation of the APCs to which the 
269 codes were assigned because, again, 
we had not established that such an 
approach was appropriate and would 
aid in accurately estimating the median 
cost for that APC. For CY 2004, from 
about 16.3 million otherwise unusable 
claims, we were able to use about 9.5 
million multiple procedure claims to 
create about 27 million ‘‘pseudo’’ single 
claims. For CY 2005, from about 21 
million otherwise unusable claims, we 
were able to use about 18 million 
multiple procedure claims to create 
about 45.5 million ‘‘pseudo’’ single 
claims. 

For CY 2005, we are proposing to 
continue using date of service matching 
as a tool for creation of ‘‘pseudo’’ single 
claims and also to take a more empirical 
approach to creating the list of codes 
that we would bypass to create 
‘‘pseudo’’ single claims. The process we 
are proposing for CY 2005 OPPS results 
in our being able to use some part of 93 
percent of the total claims eligible for 
use in OPPS ratesetting and modeling. 
In CY 2004, we were able to use some 
part of the data from 82 percent of 
eligible claims. This process enabled us 
to use 75 million single bills for 
ratesetting: 45.5 million ‘‘pseudo’’ 
singles and 30.5 million ‘‘natural’’ single 
bills. 

We are proposing to bypass the 383 
codes identified in Table 17 to create 
new single claims and to use the line- 
item costs associated with the bypass 
codes on these claims in the creation of 
the median costs for the APCs into 
which they are assigned. Of the codes 
on this list, only 123 (32 percent) were 
used for bypass in CY 2004. 

We developed the proposed bypass 
list using four criteria: 
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a. We developed the following 
empirical standards by reviewing the 
frequency and magnitude of packaging 
in the single claims for payable codes 
other than drugs and biologicals. We 
assumed that the representation of 
packaging on the single claims for any 
given code is comparable to packaging 
for that code in the multiple claims. 

• There were 100 or more single 
claims for the code. This ensured that 
observed outcomes were sufficiently 
representative of packaging that might 
occur in the multiple claims. 

• Five percent or fewer of the single 
claims for the code had packaged costs 
on that single claim for the code. This 
criterion results in limiting the amount 
of packaging being redistributed to the 
payable procedure remaining on the 
claim after the bypass code is removed 
and ensures that the costs associated 
with the bypass code represent the cost 
of the bypassed service. For the 
remaining payable codes, the average 
percentage of single claims with any 
packaged costs was 70 percent, and the 

chosen threshold of 5 percent fell at 
roughly the 15th percentile. 

• The median cost of packaging 
observed in the single claim was equal 
to or less than $50. This limits the 
amount of error in redistributed costs. 

• The code is not a code for an 
unlisted service. 

b. We examined APCs relying on a 
low volume of single claims, and it 
became apparent that several 
radiological supervision and 
interpretation codes were commonly 
billed with the procedural codes in the 
APCs. We then reviewed all radiological 
supervision and interpretation codes to 
assess their viability as bypass codes. 
For the codes included on the list in 
Table 17, we determined that, generally, 
the packaging on claims, including 
these radiological supervision and 
interpretation codes, should be 
associated with the procedure 
performed. 

c. We examined radiation planning 
and related codes provided by a 
professional organization. In the 

organization’s opinion, the codes could 
safely be bypassed and used without 
packaging to set medians for the APCs 
into which these codes are assigned. 
Many of the codes the organization 
recommended met our criterion under 
item a., and the remaining codes were 
close. Therefore, after reviewing such 
codes, we are proposing to adopt as 
bypass codes all radiation planning and 
related codes as provided by the 
organization. 

d. We included HCPCS codes 93005 
and 71010. These codes have been 
bypassed for the past 3 years and 
generate a significant amount of new 
single claims because they are very 
commonly done on the same date of 
surgery. They have low median 
packaged costs and a low percentage of 
single claims with any packaged costs, 
6 percent and 18 percent, respectively. 

We invite public comment on the 
‘‘pseudo’’ single process, including the 
bypass list and the criteria. 
BILLING CODE 4120–01–P 
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However, we note several inherent 
features of multiple bill claims that 
prevented us from the further creation 
of ‘‘pseudo’’ singles. We discussed these 
obstacles in detail in the August 9, 2002 
proposed rule (67 FR 52092, 52108 
through 52111) and the November 1, 
2001 final rule (66 FR 66718 and 66743 
through 66746). 

Notwithstanding the obstacles in 
creating additional ‘‘pseudo’’ single 
claims, we have received a number of 
suggestions from outside sources 
providing options to this approach. 
Some of the suggestions involved 
complex methodologies driven by 
lengthy tables of codes and complex 
logic that focused on creating ‘‘pseudo’’ 
singles by packaging specific packaged 
HCPCS codes with specific payable 
HCPCS codes. While we appreciate the 
time and attention spent by various 
parties interested in this issue, our 
review of the suggestions and our 
empirical analysis of the most specific 
and detailed recommendation using the 
data used to develop the APC relative 
weights for the APC Panel’s February 
2004 meeting indicated that code- 
specific packaging would add a 
significant amount of time and 
complexity to the ratesetting process 
and would require involved annual 
maintenance to accurately update the 
code sets used in the suggested 
methodology each year. Moreover, we 
would experience only a modest 
increase in ‘‘pseudo’’ single claims. 

Further, code-specific packaging does 
not appear to appreciably increase the 
volume of single bills available for 
calculating medians for those APCs that 
are currently derived from a small 
volume of total claims. We believe that 
the observed modest improvements in 
the ‘‘pseudo’’ single claims volume from 
code-specific packaging can be 
attributed to the number and variety of 
services billed on multiple procedure 
claims, which often have complex 
HCPCS code combinations. These 
complex claims cannot be reduced to 
single bills by packaging the costs for a 

few procedures. In light of these 
findings, we are not proposing to adopt 
any code-specific packaging proposals. 
However, we would review and 
consider any other specific proposals 
that we received as comments. 

Other suggestions included 
recommendations that the costs in 
packaged revenue codes and packaged 
HCPCS codes be allocated separately to 
paid HCPCS codes based on the prior 
year’s payment weights or payment 
rates for the single procedures. Still 
other suggestions recommended that we 
allocate the packaged costs in 
proportion to the charges or to the costs 
for the major procedures based on the 
current year’s claims. We are concerned 
that using a prior year’s median costs, 
relative weights or payment rates as the 
basis to allocate current year’s packaged 
costs to current year costs for payable 
HCPCS codes may not be appropriate. 
For example, if two procedures are 
performed and one uses an expensive 
device, this methodology would split 
the costs of the device between the 
service that uses the device and a 
service that does not use the device, 
thus resulting in incorrect allocation of 
the packaged costs. Therefore, we are 
not proposing to incorporate these 
suggestions in our ratesetting 
methodology but we intend to examine 
them more thoroughly. 

We continue to seek strategies that 
would enable us to use more multiple 
procedure claims and continue to 
explore whether there are techniques 
that could result in medians that are 
more representative of the relative cost 
of the services being furnished. 
However, at this time, we are not 
proposing a methodology beyond use of 
dates of service and the expanded 
bypass list. We solicit specific proposals 
provided in comments on how multiple 
procedure claims can be better used in 
calculating the relative payment 
weights. 

B. Proposed Calculation of Median 
Costs for CY 2005 

In this section of the preamble, we 
discuss the use of claims to calculate the 
proposed OPPS payment rates for CY 
2005. (See the hospital outpatient 
prospective payment page on the CMS 
website on which this proposed rule is 
posted for an accounting of claims used 
in the development of the proposed 
rates: www.cms.hhs.gov/hopps.) The 
accounting of claims used in the 
development of the proposed rule is 
included under supplemental materials 
for this proposed rule. That accounting 
provides additional detail regarding the 
number of claims derived at each stage 
of the process. In addition, we note that 
below we discuss the files of claims that 
comprise the data sets that are available 
for purchase under a CMS data user 
contract. See www.cms.hhs.gov/ 
providers/hopps for information about 
purchasing the following two OPPS data 
files: ‘‘OPPS limited data set’’ and 
‘‘OPPS identifiable data set’’. 

We are proposing to use the following 
methodology to establish the weights to 
be used to set payment rates for CY 
2005: 

We are proposing to use outpatient 
claims for full CY 2003 to set the 
weights for CY 2005. To begin the 
calculation of the weights for this 
proposed rule for CY 2005, we pulled 
all claims for outpatient services 
furnished in CY 2003 from the national 
claims history file. This is not the 
population of claims paid under the 
OPPS, but all outpatient claims (for 
example, ambulatory surgical center 
(ASC) claims reported on bill type 83, 
critical access hospital (CAH) claims, 
and hospital claims for clinical 
laboratory services for persons who are 
neither inpatients nor outpatients of the 
hospital). 

We then excluded claims with 
condition code 04, 20, 21, 77. These are 
claims that providers submitted to 
Medicare knowing that no payment will 
be made. For example, providers submit 
claims with a condition code 21 to elicit 

VerDate May<21>2004 17:31 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00040 Fmt 4701 Sfmt 4702 C:\16AUP2.SGM 16AUP2 E
P

16
au

04
.0

27
<

/G
P

H
>



50487 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Proposed Rules 

an official denial notice from Medicare 
and document that a service is not 
covered. We then excluded claims for 
services furnished in Maryland, Guam, 
and the U.S. Virgin Islands because 
hospitals in those geographic areas are 
not paid under the OPPS. 

We divided the remaining claims into 
three groups shown below. Groups 2 
and 3 comprise the 96.7 million claims 
that contain hospital bill types paid 
under the OPPS. 

1. Claims that were not bill types 12X, 
13X, 14X (hospital bill types) or 76X 
(CMHC bill types). Other bill types, 
such as ASCs, bill type 83, are not paid 
under the OPPS and, therefore, these 
claims were not used to set OPPS 
payment. 

2. Bill types 12X, 13X, or 14X 
(hospital bill types). These claims are 
hospital outpatient claims. 

3. Bill type 76X (CMHC). (These 
claims are later combined with any 
claims in item 2 above with a condition 
code 41 to set the per diem partial 
hospitalization rate determined through 
a separate process.) 

In previous years, we have begun the 
CCR calculation process using the most 
recent available cost reports for all 
hospitals irrespective of whether any or 
all of the hospitals included actually 
filed hospital outpatient claims for the 
data period. However, for this proposed 
rule, we first limited the population of 
cost reports to only those for hospitals 
that filed outpatient claims in CY 2003 
before determining whether the CCRs 
for such hospitals were valid. This 
initial limitation changed the 
distribution of CCRs used during the 
trimming process discussed below. 

We then calculated the cost-to-charge 
ratios (CCRs) at a departmental level 
and overall for each hospital for which 
we had claims data. We did this using 
hospital specific data from the Hospital 
Cost Report Information System 
(HCRIS). We used the most recent 
available cost report data, in most cases, 
cost reports for CY 2001 or CY 2002. We 
used the most recent available cost 
report, whether submitted or settled. If 
the most recent available cost report was 
submitted but not settled, we looked at 
the last settled cost report to determine 
the ratio of submitted to settled cost and 
we then adjusted the most recent 
available submitted but not settled cost 
report using that ratio. We are proposing 
to use these same CCRs ratios for the 
final rule. 

We then flagged CAHs, which are not 
paid under the OPPS, and hospitals 
with invalid CCRs. These included 
claims from hospitals without a CCR, for 
hospitals paid an all-inclusive rate, for 
hospitals with obviously erroneous 

CCRs (greater than 90 or less than 
.0001), and for hospitals with CCRs that 
were identified as outliers (3 standard 
deviations from the geometric mean 
after removing error CCRs). In addition, 
we trimmed the CCRs at the 
departmental level by removing the 
CCRs for each cost center as outliers if 
they exceeded ±3 standard deviations of 
the geometric mean. We are proposing 
to use these trimmed CCRs for the final 
rule. In prior years, we did not trim 
CCRs at the departmental level. 
However, for CY 2005, we are proposing 
to trim at the departmental CCR level to 
eliminate aberrant CCRs that, if found in 
high volume hospitals, could skew the 
medians. We used a four-tiered 
hierarchy of cost center CCRs to match 
a cost center to a revenue code with the 
top tier being the most common cost 
center and the last tier being the default 
CCR. If a hospital’s departmental CCR 
was deleted by trimming, we set the 
departmental CCR for that cost center to 
‘‘missing,’’ so that another departmental 
CCR in the revenue center hierarchy 
could apply. If no other departmental 
CCR could apply to the revenue code on 
the claim, we used the hospital’s overall 
CCR for the revenue code in question. 

We then converted the charges on the 
claim by applying the CCR that we 
believed was best suited to the revenue 
code indicated on the line with the 
charge. See Table 18 for the allowed 
revenue codes. Revenue codes not on 
this list are those not allowed under the 
OPPS because their services cannot be 
paid under the OPPS (for example, 
inpatient room and board charges) and, 
thus, charges with those revenue codes 
were not packaged for creation of the 
OPPS median costs. If a hospital did not 
have a CCR that was appropriate to the 
revenue code reported for a line item 
charge (for example, a visit reported 
under the clinic revenue code but the 
hospital did not have a clinic cost 
center), we applied the hospital-specific 
overall CCR, except as discussed in 
section V.H. of this proposed rule for 
calculation of costs for blood. 

Thus, we applied CCRs as described 
above to claims with bill types 12X, 
13X, or 14X, excluding all claims from 
CAHs and hospitals in Maryland, Guam, 
or the U.S. Virgin Islands, and flagged 
hospitals with invalid CCRs. We 
excluded claims from all hospitals for 
which CCRs were flagged as invalid. 

We identified claims with condition 
code 41 as partial hospitalization 
services of CMHCs and removed them to 
another file. These claims were 
combined with the 76X claims 
identified previously to calculate the 
partial hospitalization per diem rate. 

We then excluded claims without a 
HCPCS code. We also removed claims 
for observation services to another file. 
We removed to another file claims that 
contain nothing but flu and 
pneumococcal pneumonia (virus) 
(‘‘PPV’’) vaccine. Influenza and PPV 
vaccines are paid at reasonable cost and, 
therefore, these claims are not used to 
set OPPS rates. We note that the two 
above mentioned separate files 
containing partial hospitalization claims 
and the observation services claims are 
included in the files that are available 
for purchase as discussed above. 

We next copied line item costs for 
drugs, blood, and devices (the lines stay 
on the claim but are copied off onto 
another file) to a separate file. No claims 
were deleted when we copied these 
lines onto another file. These line-items 
are used to calculate the per unit 
median for drugs, radiopharmaceuticals, 
and blood and blood products. The line- 
item costs were also used to calculate 
the per administration cost of drugs, 
radiopharmaceuticals, and biologicals 
(other than blood and blood products) 
for purposes of determining whether the 
cost of the item would be packaged or 
be paid separately. Section 
1833(t)(16)(B) of the Act, as added by 
section 621(a)(2) of Pub. L. 108–173, 
requires the Secretary to lower to $50 
the threshold for separate payment of 
drugs and biologicals and the per 
administration cost derived using these 
line-item cost data would be used to 
make that decision for CY 2005. As 
discussed in our November 7, 2003 final 
rule with comment period (68 FR 
63398), we had also applied a $50 
threshold for the CY 2004 update to the 
OPPS. 

We then divided the remaining claims 
into five groups. 

1. Single Major Claims: Claims with a 
single separately payable procedure, all 
of which would be used in median 
setting. 

2. Multiple Major Claims: Claims with 
more than one separately payable 
procedure or multiple units for one 
payable procedure. As discussed below, 
some of these can be used in median 
setting. 

3. Single Minor Claims: Claims with a 
single HCPCS code that is not separately 
payable. These claims may have a single 
packaged procedure or a drug code. 

4. Multiple Minor Claims: Claims with 
multiple HCPCS codes that are not 
separately payable without examining 
dates of service. (For example, 
pathology codes are packaged unless 
they appear on a single bill by 
themselves. The multiple minor file has 
claims with multiple occurrences of 
pathology codes, with packaged costs 
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that cannot be appropriately allocated 
across the multiple pathology codes. 
However, by matching dates of service 
for the code and the reported costs 
through the ‘‘pseudo’’ single creation 
process discussed earlier, a claim with 
multiple pathology codes may become 
several ‘‘pseudo’’ single claims with a 
unique pathology code and its 
associated costs on each day. These 
‘‘pseudo’’ singles for the pathology 
codes would then be considered a 
separately payable code and would be 
used like claims in the single major 
claim file. 

5. Non-OPPS Claims: Claims that 
contain no services payable under the 
OPPS are excluded from the files used 
for the OPPS. Non-OPPS claims have 
codes paid under other fee schedules, 
for example, DME or clinical laboratory. 

We note that the claims listed in 
numbers 1 through 4 above are included 
in the data files that can be purchased 
as described above. 

We set aside the single minor claims 
and the non-OPPS claims (numbers 3 

and 5 above) because we did not use 
either in calculating median cost. 

We then examined the multiple major 
and multiple minor claims (numbers 2 
and 4 above) to determine if we could 
convert any of them to single major 
claims using the process described 
previously. We first grouped items on 
the claims by date of service. If each 
major procedure on the claim had a 
different date of service and if the line 
items for packaged HCPCS and 
packaged revenue codes had dates of 
service, we broke the claim into 
multiple ‘‘pseudo’’ single claims based 
on the date of service. 

After those single claims were 
created, we used a list of ‘‘bypass codes’’ 
to remove separately payable 
procedures that are thought to contain 
limited costs or no packaged costs from 
a multiple procedure bill. A discussion 
of the creation of the list of bypass codes 
used for the creation of ‘‘pseudo’’ single 
claims is contained in section III.A.2. of 
this preamble and the list of codes is 
provided in Table 17. 

We excluded those claims that we 
were not able to convert to singles even 
after applying both of the techniques for 
creation of ‘‘pseudo’’ singles. We then 
packaged the costs of packaged HCPCS 
(codes with status indicator ‘‘N’’ on 
Addendum B to this proposed rule) and 
packaged revenue codes (listed in Table 
18) into the cost of the single major 
procedure remaining on the claim. 

After removing claims for hospitals 
with error CCRs, claims without HCPCS 
codes, claims for immunizations not 
covered under the OPPS, and claims for 
services not paid under the OPPS, 52.2 
millions claims were left. This subset of 
claims is roughly one-half of the 96.7 
million claims for bill types paid under 
the OPPS. Of these 52.2 million claims, 
we were able to use some portion of 
48.5 million (93 percent) whole claims 
to create the 75 million single and 
‘‘pseudo’’ single claims for use in our CY 
2005 median payment ratesetting. 

BILLING CODE 4120–01–P 
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We also excluded claims that either 
had zero costs after summing all costs 
on the claim or for which CMS lacked 

an appropriate provider wage index. For 
the remaining claims, we then wage 
adjusted 60 percent of the cost of the 

claim (which we determined to be the 
labor-related portion), as has been our 
policy since initial implementation of 
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the OPPS, to adjust for geographic 
variation in labor-related costs. We 
made this adjustment by determining 
the wage index that applied to the 
hospital that furnished the service and 
dividing the cost for the separately paid 
HCPCS code furnished by the hospital 
by that wage index. We used the pre- 
reclassified wage index proposed for 
IPPS published in the hospital IPPS 
proposed rule on May 18, 2004 (69 FR 
28196), and corrected in the IPPS 
correction notice published on June 25, 
2004 (69 FR 35919). These wage indices 
are reprinted in Addenda L and M to 
this proposed rule. We are proposing to 
use the pre-reclassified wage index for 
standardization because we believe that 
it better reflects the true costs of items 
and services in the area in which the 
hospital is located than the post- 
reclassification wage index, and would 
result in the most accurate adjusted 
median costs. 

We then excluded claims that were 
outside 3 standard deviations from the 
geometric mean cost for each HCPCS 
code. We used the remaining claims to 
calculate median costs for each 
separately payable HCPCS code; first, to 
determine the applicability of the ‘‘2 
times’’ rule, and second, to determine 
APC medians as based on the claims 
containing the HCPCS codes assigned to 
each APC. As stated previously, section 
1833(t)(2) of the Act provides that, 
subject to certain exceptions, the items 
and services within an APC group 
cannot be considered comparable with 
respect to the use of resources if the 
highest median (or mean cost, if elected 
by the Secretary) for an item or service 
in the group is more than 2 times greater 
than the lowest median cost for an item 
or service within the same group (‘‘the 
2 times rule’’). Finally, we reviewed the 
medians and reassigned HCPCS codes to 
different APCs as deemed appropriate. 
See section III.B. of this preamble for a 
discussion of the proposed HCPCS code 
assignment changes that resulted from 
examination of the medians and for 
other reasons. The APC medians were 
recalculated after we reassigned the 
affected HCPCS codes. 

For discussion of the medians for 
blood and blood products see V.I of this 
preamble. For a discussion of the 
medians for APC 0315 (Level II 
Implantation of Neurostimulator), APC 
0422 (Implantation of the BARD 
Endoscopic Suturing System), and APC 
0651 (Complex Interstitial Radiation 
Application), see sections III.C.2.a., 
III.C.2.b., and III.C.2.c., respectively, of 
this preamble. 

For discussion of the medians for 
APCs that require one or more devices 
when the service is performed, see 

section III.C. of this preamble. For a 
discussion of the median for observation 
services, see section VII.D. of this 
preamble and for a discussion of the 
median for partial hospitalization, see 
section X.C. 

C. Proposed Adjustment of Median 
Costs for CY 2005 

1. Device-Dependent APCs 
Table 19 contains a list of APCs 

consisting of HCPCS codes that cannot 
be provided without one or more 
devices. For CY 2002, we used external 
data in part to establish the median used 
for weight setting. At that time, many 
devices were eligible for pass-through 
payment. For that year, we estimated 
that the total amount of pass-through 
payments would far exceed the limit 
imposed by statute. To reduce the 
amount of a pro rata adjustment to all 
pass-through items, we packaged 75 
percent of the cost of the devices (using 
external data furnished by commenters 
on the August 24, 2001 proposed rule) 
into the median cost for the APCs 
associated with these pass-through 
devices. The remaining 25 percent of 
the cost was considered to be pass- 
through payment. (See section VI. of 
this preamble for discussion of pro rata 
adjustment.) 

For CY 2003 OPPS, which was based 
on CY 2001 claims data, we found that 
the median costs for certain device- 
dependent APCs when all claims were 
used were substantially less than the 
median costs used for 2002. We were 
concerned that using the medians 
calculated from all claims would result 
in payments for some APCs that would 
not compensate the hospital even for the 
cost of the device. Therefore, we 
calculated a median cost using only 
claims from hospitals that had 
separately billed the pass-through 
device in CY 2001 (that is, hospitals 
whose claims contained the ‘‘C’’ code for 
the pass-through device). Furthermore, 
for any APC (whether device dependent 
or not) where the median cost would 
have decreased by 15 percent or more 
from CY 2002 to CY 2003, we limited 
decreases in median costs by 15 percent 
plus half of the amount of any reduction 
beyond 15 percent (see 68 FR 47984). 
For a few particular device-dependent 
APCs for which we believed that access 
to the service was in jeopardy, we 
blended external data furnished by 
commenters on the August 9, 2002 
proposed rule (see 67 FR 57092) with 
claims data to establish the median cost 
used to set the payment rate. For CY 
2003, we also eliminated the HCPCS ‘‘C’’ 
codes for the devices and returned to 
providers those claims on which the 

deleted device codes were used. (See 67 
FR 66750, November 1, 2002, and 
section IV.B. of this preamble for a 
discussion regarding the required use of 
C codes for specific categories of 
devices.) 

For CY 2004 OPPS, which was based 
on CY 2002 claims data, we used only 
claims on which hospitals had reported 
devices to establish the median cost for 
certain APCs. We did this because we 
found that the median costs calculated 
when we used all claims for these 
services were inadequate to cover the 
cost of the device if the device was not 
separately coded on the claim. Using 
only claims containing the code for the 
device (a ‘‘C’’ code) provided costs that 
were closer to those used for CY 2002 
and CY 2003 for these services. For a 
few particular APCs in which we 
believed that access to the service was 
in jeopardy, we used external data 
provided by commenters on the August 
12, 2003 proposed rule in a 50-percent 
blend with claims data to establish the 
device portion of the median cost used 
to set the payment rate (68 FR 63423). 
We also reinstated, but on a voluntary 
basis, the reporting of ‘‘C’’ codes for 
devices. 

Thus, in developing the median costs 
for device-dependent APCs for CYs 
2002, 2003, and 2004, we applied 
certain adjustments to our claims data 
as provided under the authority of 
section 1833(t)(9)(A) of the Act to 
ensure equitable payments to the 
hospitals for the provision of such 
services. We have continued to receive 
comments from interested parties as 
part of the APC Panel process urging us 
to determine whether the claims data 
that would be used in calculating the 
median costs for device-dependent 
APCs for payment in CY 2005 would 
represent valid relative costs for these 
services. Careful analysis of the CY 2003 
data that we are proposing to use in 
calculating the median costs for the CY 
2005 OPPS revealed problems similar to 
those discussed above in calculating 
device-dependent APC median costs 
based solely on claims data. Calculation 
of the CY 2005 median costs for the 
device-dependent APCs indicated that 
some of the medians appeared to 
appropriately reflect the costs of the 
services, including the cost of the 
device, and others did not. Of the 43 
device-dependent APCs analyzed , 31 
have median costs that are lower than 
the medians on which the OPPS 
payments were based in CY 2004. In 
contrast, 11 device-dependent APCs 
have median costs that are higher than 
the medians on which OPPS payments 
were based in CY 2004. 
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The differences between the CY 2004 
payment medians and the proposed CY 
2005 median costs using CY 2003 
claims data are attributable to several 
factors. As discussed above, the CY 
2004 payment medians were based on a 
subset of claims that contained the 
codes for the devices without which the 
procedures could not be performed, and 
several APCs were adjusted using 
external data. The proposed CY 2005 
OPPS median costs were calculated 
based on all single bills, including 
‘‘pseudo’’ single bills, for the services in 
the APCs and (not a subset of claims 
containing device codes) and were not 
adjusted using external data. In fact, as 
stated previously, we eliminated device 
coding requirements for hospitals in CY 
2003. Consequently, there were no 
device codes reported for almost all 
devices in the CY 2003 claims data. 
Thus, it was not possible to use only the 
CY 2003 claims data containing device 
codes to calculate APC device- 
dependent medians as was done in CY 
2004. Similarly, it was not possible to 
calculate a percentage of the APC cost 
attributed to device codes as would be 
needed to use external data to adjust CY 
2003 claims data. 

In light of these data issues for CY 
2005, we examined several alternatives 
to using CY 2003 claims data to 
calculate the proposed median costs for 
device-dependent APCs. We considered 
using CY 2004 OPPS medians with an 
inflation factor, as recommended by the 
Panel and by several outside 
organizations. We rejected this option 
because it would not recognize any 
changes in relative costs for these APCs 
and would not direct us towards our 
goal of using all single claims data as 
the basis for payment weights for all 
OPPS services. 

We also considered using the medians 
we calculated from all single bills with 
no adjustments. However, the results of 
using this approach without increasing 
the payments for some important high 
cost services for CY 2005 could result in 
the closing of hospital programs that 
provide these services thus, 
jeopardizing access to needed care. 
Therefore, we did not adopt this 
approach. 

In addition, we considered subsetting 
claims based on the presence of charges 
in certain revenue codes. Specifically, 
we reviewed those codes where we 
require that hospitals report charges for 
the devices required for these 
procedures. These revenue codes 
include: 272, sterile supplies; 275, 
pacemakers; 278, other implants; 279, 
other supplies/devices; 280, oncology; 
289, other oncology; and 624, 
investigational devices. We determined 

that the medians increased for some 
device-dependent APCs when we used 
only claims with a charge in at least one 
of these revenue codes, but our analysis 
provided no reliable evidence that the 
charges that would be found in these 
revenue codes were necessarily for the 
cost of the device. 

Further, we considered using CY 2002 
claims to calculate a ratio between the 
median calculated using all single bills 
and the median calculated using only 
claims with HCPCS codes for devices on 
them, and applying that ratio to the 
median calculated using all single bills 
from CY 2003 claims data. We rejected 
this option because it assumes that the 
relationship between the costs of the 
claims with and without codes for 
devices is a valid relationship not only 
for CY 2002 but CY 2003 as well. It also 
assumes no changes in billing behavior. 
We have no reason to believe either of 
these assumptions is true and, therefore, 
we did not choose this option. 

In summary, we considered and 
rejected all of the above options. We 
have given special treatment to the 
device-dependent APCs for the past 3 
years, recognizing that, in a new 
payment system, hospitals need time to 
establish correct coding processes and, 
considering the need to ensure 
continued access to these important 
services. After 3 years of such 
consideration, we believe that it is time 
to begin a transition to the use of pure 
claims data for these services (reflected 
in these APCs) to ensure the appropriate 
relativity of the median costs for all 
payable OPPS services. Our goal is to 
establish payment rates that provide 
appropriate relative payment for all 
services paid under the OPPS without 
creating payment disincentives that may 
reduce access to care. 

We do not believe that any of the 
above options considered would help us 
realize our goal. We believe that the 
better payment approach for 
determining median costs for device- 
dependent APCs in CY 2005 would be 
to base such medians on the greater of 
(1) median costs calculated using CY 
2003 claims data, or (2) 90 percent of 
the APC payment median for CY 2004 
for such services. We believe that some 
variation in median costs is to be 
expected from year to year, and we 
believe that recognizing up to a 10- 
percent variation in our proposed 
payment approach would be a 
reasonable limit. 

We believe that this proposed 
adjustment methodology provides an 
appropriate transition to eventual use of 
all single bill claims data without 
adjustment and that the methodology 
moves us towards the goal of using all 

single bill data without adjustment by 
CY 2007. It is a simple and easily 
understood methodology for adjusting 
median costs. Where reductions occur 
compared to CY 2004 OPPS, we believe 
that, under this methodology, the 
reductions will be sufficiently modest 
that providers will be able to 
accommodate them without ceasing to 
furnish services that Medicare 
beneficiaries need. 

We considered applying the 
adjustment methodology we used for all 
APCs, including device-dependent 
APCs, for CY 2003 OPPS, but we saw no 
advantage to doing so. We applied that 
methodology to the identified device- 
dependent APCs only for 1 year, and we 
applied it where we had already made 
an adjustment by calculating the median 
costs based only on claims containing 
‘‘C’’ codes for the devices. Therefore, for 
device-dependent APCs, there was a 
double adjustment intended to soften 
the effects of the first year of cessation 
of pass-through payment for devices 
(that is, we adjusted the higher ‘‘C’’ code 
medians, not all single bill medians). 
Devices have been off pass-through for 
several years now and for CY 2005 
OPPS, we are unable to calculate 
medians based only on claims 
containing ‘‘C’’ codes. Therefore, we do 
not view the circumstances across the 2 
years as comparable. 

In addition, beginning in CY 2005, we 
are proposing to require hospitals to bill 
device-dependent procedures using the 
appropriate ‘‘C’’ codes for the devices. 
This requirement is limited to only 
those APCs to which the proposed use 
of CY 2004 medians would apply. We 
believe that this proposal would 
mitigate against the reduction of access 
to care while encouraging hospitals to 
bill correctly for the services they 
furnish. We intend this requirement to 
be the first step towards use of all 
available single bill claims data to 
establish medians for device-dependent 
APCs. Our goal is to use all single bills 
for device APCs by the CY 2007 OPPS, 
which we expect to base on data from 
claims for services in CY 2005. We 
further discuss our coding proposal in 
section III.C.3. of this preamble. 

We welcome comments on all aspects 
of theses issues and particularly on 
steps that can be taken in the future to 
transition from the historic payment 
medians to claims based median costs 
for OPPS ratesetting for these important 
services. 

Table 19 is sorted by percentage 
difference between changes in the CY 
2004 and CY 2005 APC payment rate CY 
2004 to CY 2005. It also contains the CY 
2004 OPPS payment medians, the CY 
2005 OPPS proposed medians (using 
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single bill claims from January 1, 2003, 
through December 31, 2003), and the 
medians derived from the proposed 

adjustment processes discussed further 
below. 
BILLING CODE 4120–01–P 
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As a result of our data analysis for 
device-dependent APCs, we are 
proposing to make the following 
changes in our methodology for setting 
the CY 2005 payment rates for device- 
dependent APC for the reasons 
specified: 

We propose to remove APC 0226, 
Implantation of drug infusion reservoir, 
from the list of device-dependent APCs 
and to use its unadjusted single bill 
median of $2,793.30 as the basis for the 
payment weight. CPT code 62360, 
Implantation or replacement of device 
for intrathecal or epidural drug infusion, 
subcutaneous reservoir, is assigned to 
APC 0226. In 2002, when we packaged 
75 percent of the cost of the device into 
the payment for the procedure with 
which the device was billed to reduce 
the pro rata adjustment, we 
inadvertently packaged the cost of an 
implantable infusion pump (C1336 and 
C1337) rather than that of a drug 
reservoir. Our data indicate that the 
reservoir used in performing CPT code 
62360 cost considerably less than an 
implantable infusion pump, and we 
believe that the median cost for APC 
0226 appropriately reflects the relative 
cost of the service and the required 
device. 

In addition, we are proposing to 
delete APC 0048, Arthroplasty with 
Prosthesis, from the list of device- 
dependent APCs and adjust the median 
costs for this APC because we believe 
that the proposed CY 2005 median cost 
for this APC as restructured is 
reasonable and appropriate. Based on 
our careful analysis of the CY 2003 
claims data for this APC, we believe the 
difference between the CY 2004 and CY 
2005 median cost is attributable to the 
migration of certain high cost CPT codes 
(23470, 24361, 24363, 24366, 25441, 
25442, 25446) from APC 0048 to new 
APC 0425, Level II Arthroplasty with 
Prosthesis and, as such, this change 
would not adversely limit beneficiary 
access to this important service. 

Therefore, we are not proposing to 
apply a device-dependent adjustment to 
the median cost for APC 0048. 

Further, we are proposing to move 
HCPCS code 52282 (Cystoscopy, 
implant stent), from APC 0385, Level I 
Prosthetic Urological Procedure, and 
assign it to APC 0163, Level IV 
Cystourethoscopy and other 
Genitourinary Procedures, for clinical 
homogeneity. As titled, APC 0385 was 
intended for the assignment of certain 
urological procedures that require the 
use of prosthetics. However, HCPCS 
code 52282 requires the use of a stent 
rather than a urological prosthetic. 
Therefore, we are proposing to reassign 
HCPCS code 52282 to APC 0163. 
Recalculation of the median cost for 
APC 385 after reassigning HCPCS code 
52282 yields a median cost for that APC 
that is consistent with its CY 2004 
median payment. Thus, we are not 
proposing to apply a device-dependent 
adjustment to the median cost for APC 
0385. 

Lastly, we are proposing to remove 
HCPCS code 49419 (Insert abdom cath 
for chemo tx), from APC 0119, 
Implantation of Infusion Pump, and 
assign it to APC 0115, Cannula/Access 
Device Procedures, to achieve clinical 
homogeneity within APC 0115. Unlike 
all the other codes assigned to APC 
0115, HCPCS code 49419 does not 
require the use of an infusion pump. 
Rather, this code is used when inserting 
an intraperitoneal cannula or catheter 
with a subcutaneous reservoir. Thus, we 
believe it would be more appropriate 
clinically to reassign HCPCS code 49419 
to APC 0115 that includes procedures 
which require the use of devices similar 
to that required for code 49419. 

2. Proposed Treatment of Specified 
APCs 

a. APC 0315 Level II Implantation of 
Neurostimulator 

The code, CPT code 61866, (Implant 
neurostim arrays) was brought to our 

attention by means of an application for 
a new device category for transitional 
pass-through payment for the Kinetra 
neurostimulator, a dual channel 
neurostimulator currently approved and 
used for Parkinson’s disease. We denied 
approval for a new device category for 
the Kinetra neurostimulator because 
the device is described by a previously 
existing category, C1767, ‘‘Generator, 
neurostimulator (implantable)’’. 

The manufacturer of Kinetra stated 
that the AMA created CPT 61886 to 
accommodate implantation of the 
Kinetra neurostimulator and that no 
services other than implantation of the 
Kinetra are currently described by that 
CPT code. Even though, the Kinetra 
did not receive full FDA pre-market 
approval until December 2003, hospital 
outpatient claims were reported in CYs 
2002 and 2003 (289 total claims in 2003) 
for this device. The manufacturer 
asserted that these claims must have 
been miscoded because the Kinetra 
could not have been used in performing 
CPT code 61886 before obtaining FDA 
approval in December 2003. Therefore, 
the manufacturer did not believe that 
the device cost could be included in the 
median for CPT code 61886, which has 
been assigned to APC 222. 

In examining the CY 2003 claims for 
CPT code 61866, we noted that many of 
the claims also contained codes for 
procedures related to treatment with 
cranial nerve stimulators, including the 
placement of electrodes for cranial 
nerve stimulation. The placement of the 
cranial neurostimulator electrodes used 
with the Kinetra are currently an 
inpatient rather than outpatient 
procedure. Therefore, we would not 
expect patients being prepared for 
cranial nerve stimulation to also have a 
Kinetra neurostimulator for deep brain 
stimulation for Parkinson’s disease 
placed at the same time. Thus, it seems 
possible that the CY 2003 claims for 
CPT code 61886, generally, are 
incorrectly coded and do not include 
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the dual chamber neurostimulator in the 
reported charges. 

Prior to the availability of the dual 
channel neurostimulator Kinetra for 
bilateral deep brain stimulation, it is our 
understanding that patients diagnosed 
with Parkinson’s disease had two single 
channel neurostimulator generators 
implanted in the same operative 
session. According to the Kinetra 
manufacturer, this device will now 
replace the insertion of two single 
channel neurostimulators and the cost 
of the Kinetra is equivalent to the cost 
of two single channel neurostimulators. 
Given this information, we examined 
our CY 2003 claims data and found that 
69 single claims were reported for 
patients with a diagnosis of Parkinson’s 
disease and that 2 single channel 
neurostimulator pulse generators (CPT 
code 61885) were implanted on the 
same day. The median cost for these 
claims was $20,631. Other than the 
device costs, we believe the procedural 
costs for the insertion of two single 
channel devices or with one dual 
channel device should be roughly 
comparable. Therefore, we are 
proposing to establish a new APC 0315, 
Level II Implantation of 
Neurostimulator, for CPT code 61886, 
and assign it a median cost of $20,631. 
Because of our concern that hospitals 
correctly code OPPS claims for CPT 
code 61886, we are also proposing to 
require device coding (‘‘C’’ code) for 
APC 0315 to improve the coding on all 
claims for placement of a dual channel 
cranial neurostimulator pulse generator 
or receiver, as we are proposing for APC 
0039, Implantation of Neurostimulator, 
for placement of a single channel cranial 
neurostimulator, discussed in Section 
III. C3 of this preamble. 

b. APC 0651, Complex Interstitial 
Radiation Application 

For CY 2003 APC 0651, HCPCS code 
77778 (Complex interstitial radiation 
source application) was not to be used 
for prostate brachytherapy because we 
created HCPCS codes G0256 (Prostate 
brachytherapy with palladium sources) 
and G0261 (Prostate brachytherapy with 
iodine sources) in which we packaged 
the cost of placement of needles or 
catheters and sources into a single APC 
payment for each G code (see 67 FR 
66779). When we calculated the median 
from all single bills for HCPCS code 
77778 from CY 2003 data for CY 2005 
OPPS, we found that 73 percent of the 
single bills for this APC were for 
prostate brachytherapy and, therefore, 
were miscoded. The median for APC 
0651, using all single bills, including 
those miscoded for prostate 
brachytherapy, was $2,641.67. When we 

removed the incorrectly coded claims 
for prostate brachytherapy, the median 
is $1,491.39, which is the amount we 
are proposing for payment for CY 2005 
OPPS for APC 0651. This median is 
considerably higher than the median 
cost of $589.72 for CY 2004 OPPS (from 
CY 2002 claims data). 

We believe that this adjusted median 
is appropriate for APC 0651 when used 
for prostate brachytherapy because the 
service described by HCPCS code 77778 
is only one of several components of the 
payment for the service in its entirety. 
When it is used for prostate 
brachytherapy, hospitals should also 
bill for the placement of the needles and 
catheters using HCPCS code 55859 and 
should also bill the brachytherapy 
sources separately. Hospitals will be 
paid for both APCs and for the cost of 
sources. Under the amounts proposed, 
the total unadjusted payment would be 
$3,544.59, plus the hospital’s cost for 
the brachytherapy sources. 

Section 621(b)(1) of Pub. L. 108–173 
specifically provides separate payment 
in CY 2005 ‘‘* * * for a device of 
brachytherapy, consisting of a seed or 
seeds (or radioactive source)’’ * * * at 
the hospital’s charge adjusted to cost. 
We are proposing to package the cost of 
other services such as the needles or 
catheters into the payment for the 
brachytherapy APCs and not to pay on 
the same basis as the brachytherapy 
sources because the law does not 
include needles and catheters in its 
definition of brachytherapy sources to 
be paid on charges adjusted to cost. 

We also recognize that APC 0651 is 
used for brachytherapy services other 
than prostate brachytherapy and that, in 
some of those cases, there are no other 
codes for placement of the needles or 
catheters. In those cases, which are 
represented in the claims we used to 
calculate the median (once the 
miscoded claims for prostate 
brachytherapy were excluded), we 
believe that the charges for HCPCS code 
77778 may include the placement of the 
needles or catheters and therefore the 
median may be somewhat overstated 
when used as the basis of payment for 
prostate brachytherapy and the other 
forms of brachytherapy that have codes 
for placement of needles and catheters. 
Similarly, the median may be 
understated when used to pay for 
brachytherapy services for which there 
are no separate HCPCS codes for needle 
or catheter placement. We considered 
whether to create new G codes for the 
placement of catheters and needles for 
the brachytherapy services for which 
such codes do not exist, but we were 
concerned that doing so might create 
unneeded complexity and that the 

existing data may not support 
establishing medians for the new codes. 
We are requesting comments on how to 
address those services for which there 
are currently no HCPCS codes for 
placement of needles and catheters for 
brachytherapy applications. 

c. APC 0659, Hyperbaric Oxygen 
Therapy 

Over the past year, we have received 
a number of questions about billing and 
payment for HCPCS code C1300, 
Hyperbaric oxygen under pressure, full 
body chamber, per 30 minute interval. 
In light of these issues, we have 
carefully examined the CY 2003 single 
procedure claims data that we are 
proposing to use to calculate the CY 
2005 proposed median for APC services. 
Based on our examination of single 
procedure claims filed for HCPCS code 
C1300 in CY 2003, we believe that the 
claims for these services were either 
miscoded or the therapy was aborted 
before its completion. The claims that 
we examined reflected a pattern that is 
inconsistent with the clinical delivery of 
this service. Hyperbaric oxygen therapy 
(HBOT) is prescribed for clinical 
conditions such as promoting the 
healing of chronic wounds. It is 
typically prescribed on average for 90 
minutes and therefore, you would 
expect hospitals to bill multiple units of 
HBOT to achieve full body hyperbaric 
oxygen therapy. In addition to the 
therapeutic time spent at full hyperbaric 
oxygen pressure, treatment involves 
additional time for achieving full 
pressure (descent), providing air breaks 
to prevent neurological and other 
complications from occurring during the 
course of treatment, and returning the 
patient to atmospheric pressure (ascent). 
Our examination of the claims data 
revealed that providers who billed 
multiple units of C1300 reported a 
consistent charge for each ‘‘30 Minute’’ 
unit. Conversely, providers who billed 
only a single unit of C1300, suggesting 
either a miscoded or aborted service, 
reported a charge that was 3 to 4 times 
greater than the per ‘‘30 minute’’ unit 
reported by providers billing multiple 
units of HCPCS code C1300. While, it 
appears that many of the single 
procedure HBOT claims that we 
examined, represented billing for a full 
90 to 120 minutes of HBOT (including 
ascent, descent, and air break time), 
they were improperly billed as 1 unit 
rather than as 3 or 4 units of HBOT. 
Consequently, this type of incorrect 
coding would result in an 
inappropriately high per 30 minute 
median cost for HBOT or a median cost 
for HBOT of $177.96 derived using 
single service claims and ‘‘pseudo’’ 
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single service claims. This is a 
significant issue because HBOT is the 
only procedure assigned to APC 0659. 

Our analysis of the HBOT claims data 
further revealed that about 40 percent of 
all HBOT claims included packaged 
costs. To confirm our belief that these 
packaged costs were not associated with 
HBOT, we examined the other major 
payable procedures billed in 
conjunction with HBOT. As a result, we 
identified billed services such as drug 
administration and wound debridement 
that we would typically expect to have 
associated with packaged services. We 
also looked at the magnitude of 
packaged costs in our single bills and 
found the majority of these costs were 
small, less than $30, and concentrated 
in revenue codes 25X, Pharmacy, and 
27X, Medical/Surgical Supplies. 

As a result of these coding anomalies, 
we are proposing to calculate our 
proposed ‘‘30 minute’’ median cost for 
APC 0659, using a total of 30,736 claims 
containing multiple units or multiple 
occurrences of HBOT, about 97 percent 
of all HBOT claims. Based on our 
finding, we are proposing to exclude 
claims with only one unit of HBOT. 
Using this proposed methodology, the 
proposed median cost per unit of C1300 
is $82.91. Based on hospitals’ charges 
on correctly coded claims, we believe 
this estimate is much more accurate for 
30 minutes of HBOT. Thus, we are 
proposing a median cost for APC 0659 
of $82.91 for CY 2005. 

d. APC 0422, Implantation of the BARD 
Endoscopic Suturing System 

For CY 2005, we are proposing to 
establish APC 0422 for Level II Upper GI 
Procedures. Code C9703 (the Bard 
Endoscopic Suturing System) was 
placed in that APC based on clinical 
and resource homogeneity as compared 
with the other services in the APC. 
Currently, code C9703 is assigned to 
new technology APC 1555, with a 
payment of $1,650. Median cost for code 

C9703 was based on CY 2002 claims 
and was somewhat lower than the 
established payment level. However, 
our examination of CY 2003 claims data 
for APC 422 revealed that 137 of the 171 
single claims for code C9703 were from 
a single institution with an extremely 
low and consistent cost per claim. We 
do not believe that these 137 claims 
represent the service described by code 
C9703, which includes an upper 
gastrointestinal endoscopy along with 
suturing of the esophagogastric junction. 
Therefore, in establishing the median 
for APC 0422, we did not use these 137 
claims, which we believe were 
incorrectly coded. 

3. Proposed Required Use of ‘‘C’’ Codes 
for Devices 

An important ancillary issue in regard 
to using hospital outpatient claims data 
to calculate median costs for device- 
dependent APC is whether to require 
that hospitals bill the HCPCS codes for 
the devices that are required to be used 
to provide the services in these APCs. 
We deleted these HCPCS codes for 
devices in CY 2003 because hospitals 
objected to the complexity of this 
coding, and we believed that hospitals 
would charge for the devices in 
appropriate revenue codes. Our review 
of the claims data does not support this 
belief. Hospitals do not appear to 
routinely include the charges for the 
devices they use when they bill for the 
related services in the device-dependent 
APCs. Therefore, we are also 
considering requiring hospitals to code 
devices for APCs to improve the quality 
of the claims data in support of our 
transition to the use of all single claims 
to establish payment rates for these 
APCs. We make this proposal 
cautiously, as we realize that it imposes 
a burden on hospitals to code the 
devices. 

Specifically, for CY 2005 OPPS, we 
are proposing to require coding of 
devices required for APCs for which we 

propose to adjust the median costs for 
CY 2005 OPPS. The APCs and the 
devices that are proposed for device 
coding are displayed in Table 20 below. 
Specifically, if one device is shown for 
one APC, that device would have to be 
billed on the claim for a service in that 
APC or the claim would be returned to 
the provider for correction. If more than 
one device is shown for one APC, the 
provider would be required to bill one 
of the device codes shown on the same 
claim with the service in that APC for 
the claim to be accepted. 

We are also proposing to require 
coding of C1900 (Left Ventricular lead) 
required to perform the service 
described in APC 0418, Left Ventricular 
Lead, because the service cannot be 
done without the lead and, because the 
device has been billed separately for 
pass-through payment in CYs 2003 and 
2004. We believe that continued coding 
of the device would not impose a 
burden on hospitals. Similarly, because 
of our concerns regarding the correct 
coding of claims for CPT code 61886 
(Implant neurostim arrays), assigned to 
APC 0315 (discussed in greater detail in 
section III.C.2.a. of the preamble), we 
are proposing to require device coding 
for APC 0315, Level II Implantation of 
Neurostimulator, to improve the coding 
on claims for placement of a dual 
channel cranial neurostimulator pulse 
generator or receiver, just as we are 
proposing to require device coding for 
APC 0039, Implantation of 
Neurostimulator, for placement of a 
single channel cranial Neurostimulator 
as noted below. 

Table 20 below displays the APCs for 
which we are proposing to require ‘‘C’’ 
codes and the ‘‘C’’ code edits we are 
proposing to require for each APC. We 
welcome comments on the proposed 
‘‘C’’ code requirements. 

BILLING CODE 4120–01–P 
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In addition, we are considering 
expanding the device coding 
requirements in the future. We believe 
that, by requiring device coding for a 
small subset of device-dependent APCs 
each year, we would minimize the 
marginal annual coding burden on 
hospitals and begin to improve data for 
these APCs, which have consistently 
proven to be problematic. We believe 
coding of devices is essential if we are 
to improve the accuracy of claims data 
sufficiently to better calculate the 
correct relative costs of device- 
dependent APCs in relation to the other 
services paid under the OPPS. 

We request that the public inform us 
of the device codes that are essential to 
the procedures contained in the device- 
dependent APCs contained in Table 20. 
The alphanumeric HCPCS codes for 
devices that were reactivated for CY 
2004 OPPS can be found on the CMS 
website at www.cms.hhs.gov/providers 
under coding. They are in the section of 
alphanumeric codes that begin with the 
initial letter ‘‘C.’’ Comments regarding 
the device codes that should be required 
with the APCs listed in Table 20 should 

contain the APC and identify all device 
codes that may be essential to the 
performance of the procedures 
identified in the APC. Ideally, the 
comments will include a narrative that 
explains how the device is inserted. 

4. Submission of External Data 
We would consider external data 

submitted with respect to any APC to 
the extent that such data enable us to 
verify or adjust claims data where we 
are convinced that such an adjustment 
to the median cost is appropriate. All 
comments and any data we use would 
be available for public inspection and 
commenters should not expect that any 
data furnished as part of the comment 
would be withheld from public 
inspection. Parties who submit external 
data for devices should also submit a 
strategy that can be used to determine 
what part of the median cost represents 
the device to which the external data 
applies. External data that are likely to 
be of optimal use should meet the 
following criteria: 

• Represent a diverse group of 
hospitals both by location (for example, 

rural and urban) and by type (for 
example, community and teaching). We 
would prefer that commenters identify 
each hospital, including location with 
city and State, nonprofit vs. for profit 
status, teaching vs. nonteaching status, 
and the percent of Medicare vs. non- 
Medicare patients receiving the service. 
A pseudo identifier could be used for 
the hospital identification. Data should 
be submitted both ‘‘per hospital’’ and in 
the aggregate. 

• Identify the number of devices 
billed to Medicare by each hospital as 
well as any rebates or reductions for 
bulk purchase or similar discounts and 
identify the characteristics of providers 
to which any such price rebates or 
reductions apply. 

• Identify all HCPCS codes with 
which each item would be used. 

• Identify the source of the data. 
• Include both the charges and costs 

for each hospital for CY 2003. 
Meeting the criteria would enable us 

to compare our CY 2003 claims data to 
the submitted external data and help us 
determine whether the submitted data 
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are representative of hospitals that 
submit claims under the OPPS. 

We note that information containing 
beneficiary-specific information (for 
example, medical records, and invoices 
with beneficiary identification on it) 
must be altered, if necessary, to remove 
any individually identifiable 
information, such as information that 
identifies an individual, diagnoses, 
addresses, telephone numbers, 
attending physician, medical record 
number, and Medicare or other 
insurance number. Moreover, 
individually identifiable beneficiary 
medical records, including progress 
notes, medical orders, test results, and 
consultation reports must not be 
submitted to us. Similarly, photocopies 
of checks from hospitals or other 
documents that contain bank routing 
numbers must not be submitted to us. 

D. Proposed Calculation of Scaled OPPS 
Payment Weights 

Using the median APC costs 
discussed previously, we calculated the 
proposed relative payment weights for 
each APC for CY 2005. As in prior years, 
we scaled all the relative payment 
weights to APC 0601, Mid-Level Clinic 
Visit, because it is one of the most 
frequently performed services in the 
hospital outpatient setting. We assigned 
APC 0601 a relative payment weight of 
1.00 and divided the median cost for 
each APC by the median cost for APC 
0601 to derive the relative payment 
weight for each APC. Using CY 2003 
data, the proposed median cost for APC 
0601 is $57.32 for CY 2005. 

Section 1833(t)(9)(B) of the Act 
requires that APC reclassification and 
recalibration changes and wage index 
changes be made in a manner that 
assures that aggregate payments under 
the OPPS for CY 2005 are neither greater 
than nor less than the aggregate 
payments that would have been made 
without the changes. To comply with 
this requirement concerning the APC 
changes, we compared aggregate 
payments using the CY 2004 relative 
weights to aggregate payments using the 
CY 2005 proposed weights. Based on 
this comparison, we are proposing to 
make an adjustment of the weights for 
purposes of budget neutrality. The 
weights that we are proposing for CY 
2005, which incorporate the 
recalibration adjustments explained in 
this section, are listed in Addendum A 
and Addendum B to this proposed rule. 

Section 1833(t)(14)(H) of the Act, as 
added by section 621(a)(1) of Pub. L. 
108–173, states that ‘‘Additional 
expenditures resulting from this 
paragraph shall not be taken into 
account in establishing the conversion 

factor, weighting and other adjustment 
factors for 2004 and 2005 under 
paragraph (9) but shall be taken into 
account for subsequent years.’’ Section 
1833(t)(14) provides the payment rates 
for certain specified covered outpatient 
drugs. Therefore, the incremental cost of 
those specified covered outpatient drugs 
(as discussed in section II.J. of this 
proposed rule) is excluded from the 
budget neutrality calculations but the 
base median cost of the drugs continues 
to be a factor in the calculation of 
budget neutrality. Accordingly, we 
calculated median costs for the 
specified covered outpatient drugs to 
which this section applies and used 
those medians and the frequencies in 
the calculation of the scaler for budget 
neutrality. 

Under section 1833(t)(16)(C) of the 
Act, as added by section 621(b)(1) of 
Pub. L. 108–173, payment for devices of 
brachytherapy consisting of a seed or 
seeds (or radioactive source) is to be 
made at charges adjusted to cost for 
services furnished on or after January 1, 
2004 and before January 1, 2006. As we 
stated in our January 6, 2004 interim 
final rule, charges for the brachytherapy 
sources will not be used in determining 
outlier payments and payments for 
these items will be excluded from 
budget neutrality calculations, 
consistent with our practice under the 
OPPS for items paid at cost. (See section 
VII.G. of this proposed rule.) 

IV. Proposed Payment Changes for 
Devices 

[If you choose to comment on this 
section, please indicate the caption 
‘‘Devices’’ at the beginning of your 
comment.] 

A. Pass-Through Payments for Devices 

1. Expiration of Transitional Pass- 
Through Payments for Certain Devices 

Section 1833(t)(6)(B)(iii) of the Act 
requires that, under the OPPS, a 
category of devices be eligible for 
transitional pass-through payments for 
at least 2, but not more than 3, years. 
This period begins with the first date on 
which a transitional pass-through 
payment is made for any medical device 
that is described by the category. In our 
November 7, 2003 final rule with 
comment period (68 FR 63437), we 
specified six device categories currently 
in effect that would cease to be eligible 
for pass-through payment effective 
January 1, 2005. 

The device category codes became 
effective April 1, 2001, under the 
provisions of the BIPA. Prior to pass- 
through device categories, we paid for 
pass-through devices under the OPPS 

on a brand-specific basis. All of the 
initial category codes that were 
established as of April 1, 2001, have 
expired; 95 categories expired after CY 
2002 and 2 categories expired after CY 
2003. All of the categories listed in 
Table 21, along with their expected 
expiration dates, were created since we 
published the criteria and process for 
creating additional device categories for 
pass-through payment on November 2, 
2001 (66 FR 55850 through 55857). We 
based the expiration dates for the 
category codes listed in Table 21 on the 
date on which a category was first 
eligible for pass-through payment. 

There are six categories for devices 
that would have been eligible for pass- 
through payments for at least 2 years as 
of December 31, 2004. In our November 
7, 2003 final rule with comment period, 
we finalized the December 31, 2004 
expiration dates for these six categories. 
(Three other categories listed in Table 
21, C1814, C1818, and C1819, would 
expire on December 31, 2005.) The six 
categories that would expire as of 
December 31, 2004, are C1783, C1884, 
C1888, C1900, C2614, and C2632, as 
indicated in Table 23. Each category 
includes devices for which pass-through 
payment was first made under the OPPS 
in CY 2002 or CY 2003. 

In the November 1, 2002 final rule, we 
established a policy for payment of 
devices included in pass-through 
categories that are due to expire (67 FR 
66763). For CY 2003, we packaged the 
costs of the devices no longer eligible 
for pass-through payments into the costs 
of the procedures with which the 
devices were billed in CY 2001. There 
were few exceptions to this established 
policy (brachytherapy sources for other 
than prostate brachytherapy, which is 
now also separately paid in accordance 
with section 621(b)(2) of Pub. L. 108– 
173). For CY 2004, we continued to 
apply this policy for categories that 
expired on January 1, 2004. 

2. Proposal for CY 2005 
We are proposing to continue to base 

the expiration date for a device category 
on the earliest effective date of pass- 
through payment status of the devices 
that populate the category. This basis for 
determining the expiration date of a 
device category is the same as that used 
in CY 2003 and CY 2004. 

We are also proposing that payment 
for the devices that populate the six 
categories that would cease to be 
eligible for pass-through payment after 
December 31, 2004, would be made as 
part of the payment for the APCs with 
which they are billed. This methodology 
for packaging device cost is consistent 
with the packaging methodology that we 
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describe in section III. of this proposed 
rule. To accomplish this, we are 
proposing to package the costs of 
devices that would no longer be eligible 
for pass-through payment in CY 2005 
into the HCPCS codes with which the 
devices are billed. 

We note that category C1819 (Tissue 
localization excision device) was added 
subsequent to our proposed rule for CY 
2004. We first announced the start date 
and the proposed expiration date for 
this device category in our November 7, 
2003 final rule with comment period. 

Therefore, we are proposing to maintain 
the category’s December 31, 2005 
expiration date. We invite comments on 
the proposed expiration date for 
category C1819. 

B. Provisions for Reducing Transitional 
Pass-Through Payments To Offset Costs 
Packaged Into APC Groups 

1. Background 
In the November 30, 2001 final rule, 

we explained the methodology we used 
to estimate the portion of each APC rate 
that could reasonably be attributed to 
the cost of the associated devices that 
are eligible for pass-through payments 
(66 FR 59904). Beginning with the 
implementation of the CY 2002 OPPS 
update (April 1, 2002), we deducted 
from the pass-through payments for the 
identified devices an amount that 
reflected the portion of the APC 
payment amount that we determined 
was associated with the cost of the 
device, as required by section 
1833(t)(6)(D)(ii) of the Act. In the 
November 1, 2002 final rule, we 
published the applicable offset amounts 
for CY 2003 (67 FR 66801). 

For the CY 2002 and CY 2003 OPPS 
updates, to estimate the portion of each 
APC rate that could reasonably be 
attributed to the cost of an associated 
pass-through device eligible for pass- 
through payment, we used claims data 
from the period used for recalibration of 
the APC rates. Using those claims, we 
calculated a median cost for every APC 
without packaging the costs of 
associated ‘‘C’’ codes for device 
categories that were billed with the 
APC. We then calculated a median cost 
for every APC with the costs of the 
associated device category ‘‘C’’ codes 

that were billed with the APC packaged 
into the median. Comparing the median 
APC cost without device packaging to 
the median APC cost including device 
packaging enabled us to determine the 
percentage of the median APC cost that 
is attributable to the associated pass- 
through devices. By applying those 
percentages to the APC payment rates, 
we determined the applicable amount to 
be deducted from the pass-through 
payment, the ‘‘offset’’ amount. We 
created an offset list comprised of any 
APC for which the device cost was at 
least 1 percent of the APC’s cost. 

As first discussed in our November 1, 
2002 final rule (67 FR 66801) the offset 
list that we publish each year is a list 
of offset amounts associated with those 
APCs with identified offset amounts 
developed using the methodology 
described above. As a rule, we do not 
know in advance which procedures and 
APCs may be billed with new 
categories. An offset amount is therefore 
applied only when a new device 
category is billed with an APC 
appearing on the offset list. The list of 
potential offsets for CY 2004 is currently 
published on our website 
www.cms.hhs.gov, as ‘‘Device Related 
Portions of Ambulatory Payment 
Classification Costs for 2004.’’ 

For CY 2004, we modified our policy 
for applying offsets to device pass- 
through payments. Specifically, we 
indicated that we would apply an offset 
to a new device category only when we 
could determine that an APC contains 

costs associated with the device. We 
continued our existing methodology for 
determining the offset amount, 
described above. We were able to use 
this methodology to establish the device 
offset amounts for CY 2004 because 
providers reported device codes (C 
codes) on the CY 2002 claims used for 
CY 2004 OPPS. However, for the CY 
2005 update to the OPPS, we are 
proposing to use CY 2003 claims that do 
not include device coding. (Section III. 
of this proposed rule contains a fuller 
discussion of our proposed requirement 
for use of ‘‘C’’ codes for CY 2005.) 

In the CY 2004 OPPS update, we 
reviewed the device categories eligible 
for continuing pass-through payment in 
CY 2004 to determine whether the costs 
associated with the device categories are 
packaged into the existing APCs. Based 
on our review of the data for the 
categories existing in CY 2004, we 
determined that there were no close or 
identifiable costs associated with the 
devices relating to the respective APCs 
that are normally billed with them. 
Therefore, for those device categories, 
we set the offset to $0 for CY 2004. 

2. Proposal for CY 2005 
For CY 2005, we are proposing to 

continue to review each new device 
category on a case-by-case basis as we 
did in CY 2004 to determine whether 
device costs associated with the new 
category are packaged into the existing 
APC structure. We are also proposing to 
set the offsets to $0 for the currently 
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established categories that would 
continue for pass-through payment into 
CY 2005. If, during CY 2005, we create 
a new device category and determine 
that our data contain identifiable costs 
associated with the devices in any APC, 
we would adjust the APC payment if the 
offset is greater than $0. If we determine 
that device offsets greater than $0 are 
appropriate for any new category that 
we create during CY 2005, we are 
proposing to announce the offset 
amounts in the program transmittal that 
announces the new category. 

Further, for CY 2005, we are 
proposing to use the device percentages 
(portion of the APC median cost 
attributable to the packaged device) that 
we developed for potential offsets in CY 
2004 and to apply these percentages to 
the CY 2005 payment amounts to obtain 
CY 2005 offset amounts, in cases where 
we determine that an offset is 
appropriate. We propose to use the 
device percentage developed for CY 
2004 because, as noted above, for the CY 
2005 update to the OPPS, we are using 
CY 2003 claims that do not include 
device codes. Therefore, we are not 
easily able to determine the device 
portions of APCs for CY 2003 claims 
data. We have posted the list of device- 
dependent APCs and their respective 
device portions on the CMS website: 
www.cms.hhs.gov. 

V. Proposed Payment Changes for 
Drugs, Biologicals, 
Radiopharmaceutical Agents, and 
Blood and Blood Products 

A. Transitional Pass-Through Payment 
for Additional Costs of Drugs and 
Biologicals 

[If you choose to comment on issues in 
this section, include the caption ‘‘Pass- 
Through’’ at the beginning of your 
comment.] 

1. Background 

Section 1833(t)(6) of the Act provides 
for temporary additional payments or 
‘‘transitional pass-through payments’’ 
for certain drugs and biological agents. 
As originally enacted by the BBRA, this 
provision required the Secretary to 
make additional payments to hospitals 
for current orphan drugs, as designated 
under section 526 of the Federal Food, 
Drug, and Cosmetic Act (Pub. L. 107– 
186); current drugs and biological agents 
and brachytherapy used for the 
treatment of cancer; and current 
radiopharmaceutical drugs and 
biological products. For those drugs and 
biological agents referred to as 
‘‘current,’’ the transitional pass-through 
payment began on the first date the 
hospital OPPS was implemented (before 
enactment of BIPA (Pub. L. 106–554), on 
December 21, 2000). 

Transitional pass-through payments 
are also required for certain ‘‘new’’ 
drugs, devices and biological agents that 
were not being paid for as a hospital 
OPD service as of December 31, 1996, 

and whose cost is ‘‘not insignificant’’ in 
relation to the OPPS payment for the 
procedures or services associated with 
the new drug, device, or biological. 
Under the statute, transitional pass- 
through payments can be made for at 
least 2 years but not more than 3 years. 
Pass-through drugs and biological 
agents are identified by status indicator 
‘‘G.’’ 

The process to apply for transitional 
pass-through payment for eligible drugs 
and biological agents can be found on 
pages of our CMS website: 
www.cms.hhs.gov. If we revise the 
application instructions in any way, we 
will post the revisions on our website 
and submit the changes to the Office of 
Management and Budget (OMB) for 
approval, as required under the 
Paperwork Reduction Act (PRA). 
Notification of new drugs and biological 
application processes is generally 
posted on the OPPS website at: 
www.cms.hhs.gov/hopps. 

2. Expiration in CY 2004 of Pass- 
Through Status for Drugs and 
Biologicals 

Section 1833(t)(6)(C)(i) of the Act 
specifies that the duration of 
transitional pass-through payments for 
drugs and biologicals must be no less 
than 2 years and any longer than 3 
years. The drugs whose pass-through 
status will expire on December 31, 2004, 
meet that criterion. Table 22 lists the 
drugs and biologicals for which we are 
proposing that pass-through status 
would expire on December 31, 2004. 
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3. Drugs and Biologicals With Proposed 
Pass-Through Status in CY 2005 

We are proposing to continue pass- 
through status for CY 2005 for the drugs 
and biologicals listed in Table 23. The 
APCs and HCPCS codes for drugs and 
biologicals that we are proposing to 
continue with pass-through status in CY 
2005 are assigned status indicator ‘‘G’’ in 
Addendum A and Addendum B, 
respectively, to this proposed rule. 

Section 1833(t)(6)(D)(i) of the Act sets 
the payment rate for pass-through 
eligible drugs (assuming that no pro rata 
reduction in pass-through payment is 
necessary) as the amount determined 
under section 1842(o) of the Act. 
Section 303(c) of Pub. L. 108–173 
amends Title XVIII of the Act by adding 
new section 1847A. This new section 
establishes the use of the average sales 
price (ASP) methodology for payment 
for drugs and biologicals described in 
section 1842(o)(1)(C) of the Act 
furnished on or after January 1, 2005. 
Therefore, in CY 2005, we are proposing 
to pay under the OPPS for drugs and 

biologicals with pass-through status 
consistent with the provisions of section 
1842(o) of the Act as amended by Pub. 
L. 108–173 at a rate that is equivalent to 
the payment these drugs and biologicals 
would receive in the physician office 
setting, and established in accordance 
with the methodology described in the 
CY 2005 Physician Fee Schedule 
proposed rule (69 FR 47488). 

We are further proposing to amend 
§ 419.64 of the regulations to conform 
with these changes. Specifically, we 
propose to replace paragraphs (d)(1) and 
(d)(2) with paragraph (d) to provide that, 
subject to any reduction determined 
under § 419.62(b), the pass-through 
payment for a drug or biological equals 
the amount determined under section 
1842(o) of the Act, minus the portion of 
the APC that we determine is associated 
with the drug or biological. 

Section 1833(t)(6)(D)(i) of the Act also 
sets the amount of additional payment 
for pass-through eligible drugs and 
biologicals (the pass-through payment 
amount). The pass-through payment 

amount is the difference between the 
amount authorized under section 
1842(o) of the Act, and the portion of 
the otherwise applicable fee schedule 
amount (that is, the APC payment rate) 
that the Secretary determines is 
associated with the drug or biological. 
As we explain in section V.B. of this 
proposed rule, we are proposing to 
make separate payment, beginning in 
CY 2005, for new drugs and biologicals 
with a HCPCS code consistent with the 
provisions of section 1842(o) of the Act 
as amended by Pub. L. 108–173 at a rate 
that is equivalent to the payment they 
would receive in a physician office 
setting, whether or not we have received 
a pass-through application for the item. 
Accordingly, beginning in CY 2005, the 
pass-through payment amount for new 
drugs and biologicals that we determine 
have pass-through status equals zero. 
That is, when we subtract the amount to 
be paid for pass-through drugs and 
biologicals under section 1842(o) of the 
Act, as amended by Pub. L. 108–173, 
from the portion of the otherwise 
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applicable fee schedule amount, or the 
APC payment rate associated with the 
drug or biological which would be the 
amount paid for drugs and biologicals 
under section 1842(o) of the Act as 

amended by Pub. L. 108–173, the 
resulting difference is equal to zero. 
Table 23 lists the drugs and biologicals 
for which we propose pass-through 
status continuing in CY 2005. 

Addendum B to this proposed rule lists 
the proposed CY 2005 rates for these 
pass-through drugs and biologicals 
based on data reported to CMS as of 
April 30, 2004. 

B. Drugs, Biologicals, and 
Radiopharmaceuticals Without Pass- 
Through Status 

[If you choose to comment on issues in 
this section, include ‘‘Drugs, Biologicals, 
and Radiopharmaceuticals NonPass- 
Throughs’’ at the beginning of your 
comment.] 

1. Background 

Under the OPPS, we currently pay for 
drugs, biologicals including blood and 
blood products, and 
radiopharmaceuticals that do not have 
pass-through status in one of two ways: 
packaged payment and separate 
payment (individual APCs). We 
explained in the April 7, 2000 final rule 

(65 FR 18450) that we generally package 
the cost of drugs and 
radiopharmaceuticals into the APC 
payment rate for the procedure or 
treatment with which the products are 
usually furnished. Hospitals do not 
receive separate payment from Medicare 
for packaged items and supplies, and 
hospitals may not bill beneficiaries 
separately for any packaged items and 
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supplies whose costs are recognized and 
paid for within the national OPPS 
payment rate for the associated 
procedure or service. (Program 
Memorandum Transmittal A–01–133, 
issued on November 20, 2001, explains 
in greater detail the rules regarding 
separate payment for packaged 
services.) 

Packaging costs into a single aggregate 
payment for a service, procedure, or 
episode of care is a fundamental 
principle that distinguishes a 
prospective payment system from a fee 
schedule. In general, packaging the costs 
of items and services into the payment 
for the primary procedure or service 
with which they are associated 
encourages hospital efficiencies and 
also enables hospitals to manage their 
resources with maximum flexibility. 
Notwithstanding our commitment to 
package as many costs as possible, we 
are aware that packaging payments for 
certain drugs, biologicals, and 
radiopharmaceuticals, especially those 
that are particularly expensive or rarely 
used, might result in insufficient 
payments to hospitals, which could 
adversely affect beneficiary access to 
medically necessary services. As 
discussed in the November 7, 2003 
OPPS final rule with comment period 
(68 FR 63445), we packaged payment for 
drugs, biologicals, and 
radiopharmaceuticals into the APCs 
with which they were billed if the 
median cost per day for the drug, 
biological, or radiopharmaceutical was 
less than $50. We established a separate 
APC payment for drugs, biologicals, and 
radiopharmaceuticals for which the 

median cost per day exceeded $50. Our 
rationale for establishing a $50 
threshold was also discussed. 

2. Proposed Criteria for Packaging 
Payment for Drugs, Biologicals, and 
Radiopharmaceuticals 

Section 621(a)(2) of Pub. L. 108–173 
amended section 1833(t)(16) of the Act 
by adding a new subparagraph (B) to 
require that the threshold for 
establishing separate APCs for drugs 
and biologicals be set at $50 per 
administration for CYs 2005 and 2006. 
For CY 2005, we are proposing to 
continue our policy of paying separately 
for drugs, biologicals, and 
radiopharmaceuticals whose median 
cost per day exceeds $50 and packaging 
the cost of drugs, biologicals, and 
radiopharmaceuticals whose median 
cost per day is less than $50 into the 
procedures with which they are billed. 

We calculated the median cost per 
day using claims data from January 1, 
2003, to December 31, 2003, for all 
drugs, biologicals, and 
radiopharmaceuticals that had a HCPCS 
code during this time period and were 
paid (via packaged or separate payment) 
under the OPPS. Items such as single 
indication orphans drugs, certain 
vaccines, and blood and blood products 
were excluded from these calculations 
and our treatment of these is discussed 
separately in sections V.F., E., and I., 
respectively, of this preamble. In order 
to calculate the median cost per day for 
drugs, biologicals, and 
radiopharmaceuticals to determine their 
packaging status in CY 2005, we are 
proposing to use the methodology that 
was described in detail in the CY 2004 

OPPS proposed rule (68 FR 47996 
through 47997) and finalized in the CY 
2004 final rule with comment period (68 
FR 63444 through 63447). We are 
requesting comments on the 
methodology we are proposing to 
continue to use to determine the median 
cost per day of these items. 

We are proposing to apply an 
exception to our packaging rule to one 
particular class of drugs, the injectible 
and oral forms of anti-emetic treatments. 
The HCPCS codes to which our 
exception would apply are listed below 
in Table 24. Our calculation of median 
cost per day for these products showed 
that, if we were to apply our packaging 
rule to these items, two of the injectible 
products would be packaged and one 
would be separately payable. In 
addition, two of the oral products would 
be separately payable and one would be 
packaged. Chemotherapy is very 
difficult for many patients to tolerate as 
the side effects are often debilitating. In 
order for beneficiaries to achieve the 
maximum therapeutic benefit from 
chemotherapy and other therapies with 
side effects of nausea and vomiting, 
anti-emetic use is often an integral part 
of the treatment regimen. We want to 
ensure that our payment rules do not 
impede a beneficiary’s access to the 
particular anti-emetic that is most 
effective for him or her as determined 
by the beneficiary and his or her 
physician. Therefore, we are proposing 
to pay separately for all six injectible 
and oral forms of anti-emetic products 
CY 2005. 

BILLING CODE 4120–01–P 
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3. Proposed Payment for Drugs, 
Biologicals, and Radiopharmaceuticals 
Without Pass-Through Status That Are 
Not Packaged 

a. Payment for Specified Covered 
Outpatient Drugs 

Section 621(a)(1) of Pub. L. 108–173 
amended section 1833(t) of the Act by 
adding a new subparagraph (14) that 
requires special classification of certain 
separately paid radiopharmaceutical 
agents and drugs or biologicals and 
mandates specific payments for these 
items. Under section 1833(t)(14)(B)(i), a 
‘‘specified covered outpatient drug’’ is a 
covered outpatient drug, as defined in 
section 1927(k)(2) of the Act, for which 
a separate APC exists and that either is 
a radiopharmaceutical agent or is a drug 
or biological for which payment was 
made on a pass-through basis on or 
before December 31, 2002. 

Under section 1833(t)(14)(B)(ii) of the 
Act, certain drugs and biologicals are 
designated as exceptions and are not 
included in the definition of ‘‘specified 
covered outpatient drugs.’’ These 
exceptions are: 

• A drug or biological for which 
payment is first made on or after 
January 1, 2003, under the transitional 
pass-through payment provision in 
section 1833(t)(6) of the Act. 

• A drug or biological for which a 
temporary HCPCS code has not been 
assigned. 

• During CYs 2004 and 2005, an 
orphan drug (as designated by the 
Secretary). 

Section 1833(t)(14)(A)(i) of the Act, as 
added by section 621(a)(1) of Pub. L. 
108–173, specifies payment limits for 
three categories of specified covered 
outpatient drugs in CY 2004. Section 
1833(t)(14)(F) of the Act defines the 
three categories of specified covered 
outpatient drugs based on section 
1861(t)(1) and sections 1927(k)(7)(A)(ii), 
(k)(7)(A)(iii), and (k)(7)(A)(iv) of the Act. 
The categories of drugs are ‘‘sole source 
drugs,’’ ‘‘innovator multiple source 
drugs,’’ and ‘‘noninnovator multiple 
source drugs.’’ The definitions of these 
specified categories for drugs, 
biologicals, and radiopharmaceutical 
agents under Pub. L. 108–173 were 
discussed in the January 6, 2004 OPPS 
interim final rule with comment period 
(69 FR 822), along with our use of the 
Medicaid average manufacturer price 
database to determine the appropriate 
classification of these products. Because 
of the many comments received on the 
January 6, 2004 interim final rule with 
comment period, the classification of 
many of the drugs, biologicals, and 
radiopharmaceuticals changed from that 
initially published. These changes were 
announced to the public on February 
27, 2004, Transmittal 112, Change 
Request 3144. Additional classification 
changes were implemented in 
Transmittals 3154 and 3322. We will 
finalize the interim final rule and 

address public comments associated 
with that rule when we finalize this 
proposed rule. 

Section 1833(t)(14)(A) of the Act, as 
added by section 621(a)(1) of Pub. L. 
108–173, also provides that payment for 
these specified covered outpatient drugs 
is to be based on its ‘‘reference average 
wholesale price,’’ that is, the AWP for 
the drug, biological, or 
radiopharmaceutical as determined 
under section 1842(o) of the Act as of 
May 1, 2003 (section 1833(t)(14)(G) of 
the Act). Section 621(a) of Pub. L. 108– 
173 also amended the Act by adding 
section 1833(t)(14)(A)(ii), which 
requires that: 

• A sole source drug must, in CY 
2005, be paid no less than 83 percent 
and no more than 95 percent of the 
reference AWP. 

• An innovator multiple source drug 
must, in CY 2005, be paid no more than 
68 percent of the reference AWP. 

• A noninnovator multiple source 
drug must, in CY 2005, be paid no more 
than 46 percent of the reference AWP. 

Section 1833(t)(14)(G) of the Act 
defines ‘‘reference AWP’’ as the AWP 
determined under section 1842(o) as of 
May 1, 2003. We interpret this to mean 
the AWP set under the CMS single drug 
pricer (SDP) based on prices published 
in the Red Book on May 1, 2003. 

For CY 2005, we are proposing to 
determine the payment rates for 
specified covered outpatient drugs 
under the provisions of Pub. L. 108–173 
by comparing the payment amount 
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calculated under the median cost 
methodology as done for procedural 
APCs (described previously in the 
preamble) to the AWP percentages 
specified in section 1833(t)(14)(A)(ii) of 
the Act. 

Specifically, for sole source drugs, 
biologicals, and radiopharmaceuticals, 
we compared the payments established 
under the median cost methodology to 
their reference AWP. We are proposing 
to determine payment for sole source 
items as follows: If the payment falls 
below 83 percent of the reference AWP, 
we would increase the payment to 83 
percent of the reference AWP. If the 
payment exceeds 95 percent of the 
reference AWP, we would reduce the 
payment to 95 percent of the reference 
AWP. If the payment is no lower than 
83 percent and no higher than 95 
percent of the reference AWP, we would 
make no change. 

There is one sole source item, Co 57 
cobaltous chloride (HCPCS code C9013), 
for which we cannot find a reference 
AWP amount. However, we have CY 
2003 hospital claims data for C9013, 
and we are proposing to derive its 
payment rate using its median cost per 
unit. Therefore, we are proposing a CY 

2005 payment rate for C9013 of $143.96. 
We request comments on our proposed 
methodology for determining the 
payment rate for C9013. 

We note that there are three 
radiopharmaceutical products for which 
we are proposing a different payment 
policy in CY 2005. These products are 
represented by HCPCS codes A9526 
(Ammonia N–13, per dose), C1775 
(FDG, per dose (4–40 mCi/ml), and 
Q3000 (Rubidium-Rb-82). 
Radiopharmaceuticals are classified as a 
‘‘specified covered outpatient drug’’ 
according to section 1833(t)(14)(B)(i)(I) 
of the Act; and their payment is 
dependent on their classification as a 
single source, innovator multiple 
cource, or noninnovator multiple source 
product as defined by sections 
1927(k)(7)(A)(iv), (ii), and (iii) of the 
Act. Upon further analysis of these 
items, we determined that these three 
products do not meet the statutory 
definition of a sole source item or a 
multiple source item. Pub. L. 108–173 
requires us to pay for ‘‘specified covered 
outpatient drugs’’ using specific 
payment methodologies based on their 
classification and does not address how 
payment should be made for items that 

do not meet the definition of a sole 
source or multiple source item. 
Therefore, we are proposing to set the 
CY 2005 payment rates for these three 
products based on median costs derived 
from CY 2003 hospital outpatient claims 
data, which would reflect hospital costs 
associated with these products. With 
regard to HCPCS code A9526, we have 
no hospital outpatient cost data for this 
HCPCS code. We received 
correspondence from an outside source 
stating that Rubidium-Rb-82 (HCPCS 
code Q3000) is an alternative product 
used for procedures for which Ammonia 
N–13 is also used and these two 
products are similar in cost. Therefore, 
we are proposing to establish a payment 
rate for Ammonia N–13 that is 
equivalent to the payment rate for 
Rubdium Rb–82. 

We request comments on the 
proposed CY 2005 payment rates for 
these three items and invite commenters 
to submit external data if they believe 
the proposed CY 2005 payment rates for 
these items do not adequately represent 
actual hospital costs. Table 25 below 
lists the CY 2005 OPPS payment rates 
that we are proposing for these three 
radiophmaceutical products. 

Table 25A lists the proposed payment 
amounts for sole source drugs, 
biologicals, and radiopharmaceuticals 

effective January 1, 2005 to December 
31, 2005. 
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In order to determine the payment 
amounts for innovator multiple source 
and noninnovator multiple source forms 
of the drug, biological, or 
radiopharmaceutical, we compared the 
payments established under the median 
cost methodology to their reference 
AWP. For innovator multiple source 
items, we are proposing to set payment 
rates at the lower of the payment rate 
calculated under our standard median 

cost methodology or 68 percent of the 
reference AWP. For noninnovator or 
multiple source items, we are proposing 
to set payment rates at the lower of the 
payment rate calculated under our 
standard median cost methodology or 
46 percent of the reference AWP. We 
followed this same methodology to set 
payment amounts for innovator 
multiple source and noninnovator 
multiple source specified covered to 

payment drugs that were implemented 
by the January 6, 2004 interim final rule 
with comment period. 

Table 26 lists the proposed payment 
amounts for innovator and 
noninnovator multiple source drugs, 
biologicals, and radiopharmaceuticals 
effective January 1, 2005 to December 
31, 2005. 

VerDate May<21>2004 17:31 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00065 Fmt 4701 Sfmt 4702 C:\16AUP2.SGM 16AUP2 E
P

16
A

U
04

.0
44

<
/G

P
H

>



50512 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Proposed Rules 

VerDate May<21>2004 17:31 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00066 Fmt 4701 Sfmt 4725 C:\16AUP2.SGM 16AUP2 E
P

16
A

U
04

.0
45

<
/G

P
H

>



50513 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Proposed Rules 

b. Proposal To Treat Three Sunsetting 
Pass-Through Drugs as Specified 
Covered Outpatient Drugs 

As discussed in section V.A.2 of the 
preamble, there are 13 drugs and 
biologicals whose pass-through status 
will expire on December 31, 2004. Table 
22 lists these drugs and biologicals. 

Pass-through payment was made for 
10 of these 13 items as of December 31, 
2002. Therefore, these 10 items now 
qualify as specified covered outpatient 
drugs under section 1833(t)(14) of the 
Act, as added by section 621(a) of Pub. 
L. 108–173, as described above. 
However, pass-through status for three 
of the pass-through drugs and 
biologicals that will expire on December 
31, 2004 (C9121, Injection, argatroban; 
J9395, Fulvestrant; and J3315, 
Triptorelin pamoate), was first made 
effective on January 1, 2003. These 
items are specifically excluded from the 
definition of ‘‘specified covered 
outpatient drugs’’ in section 
1833(t)(14)(B)(ii) of the Act, because 
they are not drugs or biologicals for 
which pass-through payment was first 

made on or before December 31, 2002. 
Pub. L. 108–173 does not address how 
to set payment for items whose pass- 
through status expires in CY 2005, but 
for which pass-through payment was 
not made as of December 31, 2002. 

Therefore, we are proposing to pay for 
the three expiring pass-through items 
for which payment was first made on 
January 1, 2003 rather than on or before 
December 31, 2002 using the 
methodology described under section 
1833(t)(14) of the Act for specified 
covered outpatient drugs. We believe 
that this methodology would allow us to 
determine appropriate payment 
amounts for these products in a manner 
that is consistent with how we pay for 
drugs and biologicals whose pass- 
through status was effective as of 
December 31, 2002, and that does not 
penalize those products for receiving 
pass-through status on or after January 
1, 2003. Table 27 below lists the CY 
2005 OPPS payment rates that we are 
proposing for these three drugs and 
biologicals. 

Of the 13 products for which we are 
proposing that pass-through status 

expire on December 31, 2004, we are 
proposing to package two of them 
(C9113, Inj. Pantoprazole sodium and 
J1335, Ertapenum sodium) because their 
median cost per day falls below the $50 
packaging threshold. The remaining 11 
drugs and biologicals were determined 
to be sole source items and would be 
paid separately according to the 
payment methodology for sole source 
products described above. 

We wish to note that darbepoetin alfa 
(Q0137) will be considered a specified 
covered outpatient drug in CY 2005. 
Payment for these drugs is governed 
under section 1833(t)(14) of the Act. 
Specifically, darbepoetin alfa will be 
paid as a sole-source drug at a rate 
between 83 and 95 percent of its 
reference AWP. Given the status 
required under 1833(t)(14) of the Act, as 
added by section 621(a)(1) of Pub. L. 
108–173, we specifically solicit 
comment on whether we should again 
apply an equitable adjustment, made 
pursuant to 1833(t)(2)(E) of the Act, to 
the price of this drug. 
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c. Proposed CY 2005 Payment for New 
Drugs and Biologicals With HCPCS 
Codes and Without Pass-Through 
Application and Reference AWP 

Pub. L. 108–173 does not address 
OPPS payment in CY 2005 for new 
drugs and biologicals that have assigned 
HCPCS codes, but that do not have a 
reference AWP or approval for payment 
as pass-through drugs or biologicals. 
Because there is no statutory provision 
that dictates payment for such drugs 
and biologicals in CY 2005, and because 
we have no hospital claims data to use 
in establishing a payment rate for them, 
we investigated other possible options 
to pay for these items in CY 2005. 
Clearly, one option is to continue 
packaging payment for these new drugs 
and biologicals that have their own 
HCPCS codes until we accumulate 
sufficient claims data to calculate 
median costs for these items. Another 
option is to pay for them separately 
using a data source other than our 
claims data. The first option is 
consistent with the approach we have 
taken in prior years when claims data 
for new services and items are not 
available to calculate median costs. 
However, because these new drugs and 
biologicals may be expensive, we are 
concerned that packaging these new 
drugs and biologicals may jeopardize 
beneficiary access to them. In addition, 
we do not want to delay separate 
payment for a new drug or biological 
solely because a pass-through 
application was not submitted. 

Therefore, in CY 2005, we are 
proposing to pay for these new drugs 
and biologicals which do not have pass- 
through status at a rate that is equivalent 
to the payment they would receive in 
the physician office setting, which will 
be established in accordance with the 
methodology described in the CY 2005 
Physician Fee Schedule proposed rule 
(69 FR 47488, 47520 through 47524). 
We note that this payment methodology 
is the same as the methodology that 
would be used to calculate the OPPS 

payment amount that pass-through 
drugs and biologicals would be paid in 
CY 2005 in accordance with section 
1842(o) of the Act, as amended by 
section 303(b) of Pub. L. 108–173, and 
section 1847A of the Act. Thus, we 
would be treating new drugs and 
biologicals with established HCPCS 
codes the same, irrespective of whether 
pass-through status has been 
determined. We are also proposing to 
assign status indicator ‘‘K’’ to HCPCS 
codes for new drugs and biologicals for 
which we have not received a pass- 
through application. 

In light of this proposal, we 
understand that manufacturers might be 
hesitant to apply for pass-through 
status. However, we do not believe there 
would be many instances in CY 2005 
when we would not receive a pass- 
through application for a new drug or 
biological that has a HCPCS code. To 
avoid delays in setting an appropriate 
payment amount for new drugs and 
biologicals and to expedite the 
processing of claims, we strongly 
encourage manufacturers to continue 
submitting pass-through applications for 
new drugs and biologicals when FDA 
approval for a new drug or biological is 
imminent to give us advance notice to 
begin working to create a HCPCS code 
and APC. The preliminary application 
would have to be augmented by FDA 
approval documents and final package 
inserts once such materials become 
available. However, initiating the pass- 
through application process as early as 
possible would enable us to expedite 
coding and pricing for the new drugs 
and biologicals and accelerate the 
process for including them in the next 
available OPPS quarterly release. 

We discuss in section V.D. of this 
preamble how we are proposing to pay 
in CY 2005 for new drugs and 
biologicals between their FDA approval 
date and assignment of a HCPCS code 
and APC. We share the desire of 
providers and manufacturers to 
incorporate payment for new drugs and 

biological into the OPPS as 
expeditiously as possible to eliminate 
potential barriers to beneficiary access 
and to minimize the number of claims 
that must be processed manually under 
the OPPS interim process for claims 
without established HCPCS codes and 
APCs, and we solicit public comments 
on our proposal. 

d. Proposed Payment for Separately 
Payable NonPass-Through Drugs and 
Biologicals 

As discussed in section V.B.2. of this 
preamble, for CY 2005, we used CY 
2003 claims data to calculate the 
proposed median cost per day for drugs, 
biologicals, and radiopharmaceuticals 
that have an assigned HCPCS code and 
are paid either as a packaged or 
separately payable item under the 
OPPS. Section 1833(t)(14) of the Act, as 
added by section 621(a) of Pub. L. 108– 
173, specified payment methodologies 
for most of these drugs, biologicals, and 
radiopharmaceuticals. However, this 
provision did not specify how payment 
was to be made for separately payable 
drugs and biologicals that never 
received pass-through status and that 
are not otherwise addressed in section 
1833(t)(14) of the Act. Some of the items 
for which such payment is not specified 
are (1) those that have been paid 
separately since implementation of the 
OPPS on August 1, 2000, but are not 
eligible for pass-through status, and (2) 
those that have historically been 
packaged with the procedure with 
which they are billed but, based on the 
CY 2003 claims data, their median cost 
per day is above the legislated $50 
packaging threshold. Because Pub. L. 
108–173 does not address how we are 
to pay for such drugs and biologicals 
(any drug or biological that falls into 
one or the other category and that has 
a per day cost greater than $50), we are 
proposing to set payment based on 
median costs derived from the CY 2003 
claims data. Because these products are 
generally older or low-cost items, or 
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both, we believe that the proposed 
payments would allow us to provide 
adequate payment to hospitals for 

furnishing these items. Table 28. below 
lists the drugs and biologicals to which 

this proposed payment policy would 
apply. 
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e. Proposed CY 2005 Change in Payment 
Status for HCPCS Code J7308 

Since implementation of the OPPS on 
August 1, 2000, HCPCS code J7308 
(Aminolevulinic acid HCI for topical 
administration, 20 percent single unit 
dosage form) has been treated as a 
packaged item and denoted as such 
using status indicator ‘‘N’’. Thus, 
historically we have not allowed 
separate payment for this drug under 
the OPPS. In CY 2005, this drug would 
receive a separate payment under the 
Medicare physician fee schedule when 
furnished in a physician’s office. 
Therefore, as we generally intend to 
establish, wherever possible, consistent 
payment policies for drugs whether they 
are furnished in a hospital outpatient 
setting or in a physician’s office or 
clinic, we are proposing to also pay 
separately for J7308 when furnished in 
a hospital outpatient department. Thus, 
for CY 2005, we are proposing to pay for 
this drug at 106 percent of ASP, which 
is equivalent to the payment rate that it 
would receive under the physician fee 
schedule. The proposed CY 2005 ASP 
and payment under the OPPS for J7308 
is $88.86. We are soliciting comments 
on our proposed payment methodology 
for HCPCS code J7308 for CY 2005. 

C. Proposed Coding and Billing for 
Specified Outpatient Drugs 

[If you choose to comment on issues in 
this section, include the caption ‘‘Drug 
Coding and Billing’’ at the beginning of 
your comment.] 

As discussed in the January 6, 2004 
interim final rule with comment period 
(69 FR 826), hospitals were instructed to 
bill for sole source drugs using the 
existing HCPCS code, which were 
priced in accordance with the 
provisions of newly added section 
1833(t)(14)(A)(i) of the Act, as added by 
Pub. L. 108–173. However, at that time, 
the existing HCPCS codes did not allow 
us to differentiate payment amounts for 
innovator multiple source and 
noninnovator multiple source forms of 
the drug. Therefore, effective April 1, 
2004, we implemented new HCPCS 
codes via Program Transmittal 112 
(Change Request 3144, February 27, 
2004) and Program Transmittal 132 
(Change Request 3154, March 30, 2004) 
that providers were instructed to use to 
bill for innovator multiple source drugs 
in order to receive appropriate payment 
in accordance with section 
1833(t)(14)(A)(i)(II) of the Act. Providers 
were also instructed to continue to use 
the current HCPCS codes to bill for 
noninnovator multiple source drugs to 
receive payment in accordance with 
section 1833(t)(14)(A)(i)(III). In this 

manner, drugs, biologicals, and 
radiopharmaceuticals will be 
appropriately coded to reflect their 
classification and be paid accordingly. 
We are proposing to continue this 
coding practice in CY 2005 with 
payment made in accordance with 
section 1833(t)(14)(A)(ii) of the Act. 

D. Proposed Payment for New Drugs, 
Biologicals and Radiopharmaceuticals 
Before HCPCS Codes Are Assigned 
[If you choose to comment on issues in 
this section, include the caption 
‘‘HCPCS Codes’’ at the beginning of your 
comment.] 

1. Background 
Historically, hospitals have used a 

code for an unlisted or unclassified 
drug, biological, or radiopharmaceutical 
or used an appropriate revenue code to 
bill for drugs, biologicals, and 
radiopharmaceuticals furnished in the 
outpatient department that do not have 
an assigned HCPCS code. The codes for 
not otherwise classified drugs, 
biologicals, and radiopharmaceuticals 
are assigned packaged status under the 
OPPS. That is, separate payment is not 
made for the code, but charges for the 
code would be eligible for an outlier 
payment and, in future updates, the 
charges for the code are packaged with 
the separately payable service with 
which the code is reported for the same 
date of service. 

Drugs and biologicals that are newly 
approved by the FDA and for which a 
HCPCS code has not yet been assigned 
by the National HCPCS Alpha-Numeric 
Workgroup could qualify for pass- 
through payment under the OPPS. An 
application must be submitted to CMS 
in order for a drug or biological to be 
assigned pass-through status, along with 
a temporary C-code for billing purposes, 
and an APC payment amount. Pass- 
through applications are reviewed on a 
flow basis, and payment for drugs and 
biologicals approved for pass-through 
status is implemented throughout the 
year as part of the quarterly updates of 
the OPPS. 

In the November 7, 2003 final rule 
with comment period (68 FR 63440), we 
explained how CMS generally pays 
under the OPPS for new drugs and 
biologicals that are assigned HCPCS 
codes, but that are not approved for 
pass-through payment, and for which 
CMS had no data upon which to base 
a payment rate. These codes do not 
receive separate payment, but are 
assigned packaged status. Hospitals 
were urged to report charges for the new 
codes even though separate payment is 
not provided. Charges reported for the 
new codes are used to determine 

hospital costs and payment rates in 
future updates. For CY 2004, we again 
noted that drugs that were assigned a 
HCPCS code effective January 1, 2004, 
and that were assigned packaged status, 
remain packaged unless pass-through 
status is approved for the drug. If pass- 
through status is approved for these 
drugs, pass-through payments are 
implemented prospectively in the next 
available quarterly release. 

2. Provisions of Pub. L. 108–173 
Section 621(a)(1) of Pub. L. 108–173 

amended section 1833(t) of the Act by 
adding paragraph (15) to provide for 
payment for new drugs and biologicals 
until HCPCS codes are assigned under 
the OPPS. Under this provision, we are 
required to make payment for an 
outpatient drug or biological that is 
furnished as part of covered OPD 
services for which a HCPCS code has 
not been assigned in an amount equal to 
95 percent of AWP. This provision 
applies only to payments under the 
OPPS, effective January 1, 2004. 
However, we did not implement this 
provision in the January 6, 2004 interim 
final rule with comment period because 
we had not determined at that time how 
hospitals would be able to bill Medicare 
and receive payment for a drug or 
biological that did not have an 
identifying HCPCS code. 

As stated earlier, at its February 2004 
meeting, the APC Panel heard 
presentations suggesting how to make 
payment for a drug or biological that did 
not have a code. The APC Panel 
recommended that we work swiftly to 
implement a methodology to enable 
hospitals to file claims and receive 
payment for drugs that are newly 
approved by the FDA. The APC Panel 
further recommended that we consider 
using temporary or placeholder codes 
that could be quickly assigned following 
FDA approval of a drug or biological to 
facilitate timely payment for new drugs 
and biologicals. 

We have explored a number of 
options to make operational the 
provisions of section 1833(t)(15) of the 
Act, as added by section 621(a)(1) of 
Pub. L. 108–173, as soon as possible. 
One of the approaches that we 
considered was to establish a set of 
placeholder codes in the Outpatient 
Code Editor (OCE) and the PPS pricing 
software for the hospital OPPS (PRICER) 
that we would instruct hospitals to use 
when a new drug was approved. 
Hospitals would be able to submit 
claims using the new code but would 
receive no payment until the next 
quarterly update. By that time, we 
would have installed an actual payment 
amount and descriptor for the code into 
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the PRICER, and would mass-adjust 
claims submitted between the date of 
FDA approval and the date of 
installation of the quarterly release. A 
second option that we considered was 
to implement an APC, a C-code, and a 
payment amount as part of the first 
quarterly update following notice of 
FDA approval of a drug or biological. 
Hospitals would hold claims for the 
new drug or biological until the 
quarterly release was implemented and 
then submit all claims for the drug or 
biological for payment using the new C- 
code to receive payment on a retroactive 
basis. We also considered instructing 
hospitals to bill for a new drug or 
biological using a ‘‘not otherwise 
classified’’ code for which they would 
receive an interim payment based on 
charges converted to cost. Final 
payment would then be reconciled at 
cost report settlement. While each of 
these approaches might enable hospitals 
to begin billing for a newly approved 
drug or biological as soon as it received 
FDA approval, each approach had 
significant operational disadvantages, 
such as increased burden on hospitals 
or payment delays, or the risk of 
significant overpayments or 
underpayments that could not be 
resolved until cost report settlement. 

We adopted an interim approach that 
we believe balances the need for 
hospitals to receive timely and accurate 
payment as soon as a drug or biological 
is approved by the FDA with minimal 
disruption of the OPPS claims 
processing modules that support the 
payment of claims. On May 28, 2004 
(Transmittal 188, Change Request 3287), 
we instructed hospitals to bill for a drug 
or biological that is newly approved by 
the FDA by reporting the National Drug 
Code (NDC) for the product along with 
a new HCPCS code C9399, Unclassified 
drug or biological. When C9399 appears 
on a claim, the OCE suspends the claim 
for manual pricing by the fiscal 
intermediary. The fiscal intermediary 
prices the claim at 95 percent of its 
AWP using Red Book or an equivalent 
recognized compendium, and processes 
the claim for payment. This approach 
enables hospitals to bill and receive 
payment for a new drug or biological 
concurrent with its approval by the 
FDA. The hospital does not have to wait 
for the next quarterly release or for 
approval of a product-specific HCPCS to 
receive payment for a newly approved 
drug or biological or to resubmit claims 
for adjustment. Hospitals would 
discontinue billing C9399 and the NDC 
upon implementation of a HCPCS code, 
status indicator, and appropriate 
payment amount with the next quarterly 

update. In this proposed rule, we are 
proposing to formalize this methodology 
for CY 2005 and to expand it to include 
payment for new radiopharmaceuticals 
to which a HCPCS code is not assigned 
(see section V.G. of this preamble). We 
are soliciting comments on the 
methodology and are particularly 
interested in the reaction of hospitals to 
using this approach to bill and receive 
timely payment under the OPPS for 
drugs, biologicals, and 
radiopharmaceuticals that are newly 
approved by the FDA, prior to 
assignment of a product-specific HCPCS 
code. 

E. Proposed Payment for Vaccines 

[If you choose to comment on issues in 
this section, include the caption 
‘‘Vaccines’’ at the beginning of your 
comment.] 

Outpatient hospital departments 
administer large amounts of the 
vaccines for influenza (flu) and 
pneumococcal pneumonia (PPV), 
typically by participating in 
immunization programs. In recent years, 
the availability and cost of some 
vaccines (particularly the flu vaccine) 
have fluctuated considerably. As 
discussed in the November 1, 2002 final 
rule (67 FR 66718), we were advised by 
providers that OPPS payment was 
insufficient to cover the costs of the flu 
vaccine and that access of Medicare 
beneficiaries to flu vaccines might be 
limited. They cited the timing of 
updates to OPPS rates as a major 
concern. They indicated that our update 
methodology, which uses 2-year-old 
claims data to recalibrate payment rates, 
would never be able to take into account 
yearly fluctuations in the cost of the flu 
vaccine. We agreed with this concern 
and decided to pay hospitals for 
influenza and pneumococcal 
pneumonia vaccines based on a 
reasonable cost methodology. As a 
result of this change, hospitals, home 
health agencies (HHAs), and hospices, 
which were paid for these vaccines 
under the OPPS in CY 2002, have been 
receiving payment at reasonable cost for 
these vaccines since CY 2003. We are 
aware that access concerns continue to 
exist for these vaccines. However, we 
continue to believe that payment other 
than on a reasonable cost basis would 
exacerbate existing access problems. 
Therefore, we are proposing to continue 
paying for influenza and pneumococcal 
pneumonia vaccines under the 
reasonable cost methodology in CY 
2005. 

F. Proposed Changes in Payment for 
Single Indication Orphan Drugs 

[If you choose to comment on issues in 
this section, include the caption 
‘‘Orphan Drugs’’ at the beginning of your 
comment.] 

Section 1833(t)(1)((B)(i) of the Act 
gives the Secretary the authority to 
designate the hospital outpatient 
services to be covered. The Secretary 
has specified coverage for certain drugs 
as orphan drugs (section 
1833(t)(14)(B)(ii)(III) of the Act as added 
by section 621(a)(1) of Pub. L. 108–173). 
Section 1833(t)(14)(C) of the Act as 
added by section 621(a)(1) of Pub. L. 
108–173, gives the Secretary the 
authority in CYs 2004 and 2005 to 
specify the amount of payment for an 
orphan drug that has been designated as 
such by the Secretary. 

We recognize that orphan drugs that 
are used solely for an orphan condition 
or conditions are generally expensive 
and, by definition, are rarely used. We 
believe that if the cost of these drugs 
were packaged into the payment for an 
associated procedure or visit, the 
payment for the procedure might be 
insufficient to compensate a hospital for 
the typically high cost of this special 
type of drug. Therefore, we are 
proposing to continue making separate 
payments for orphan drugs based on 
their currently assigned APCs. 

In the November 1, 2002 final rule (67 
FR 66772), we identified 11 single 
indication orphan drugs that are used 
solely for orphan conditions by 
applying the following criteria: 

• The drug is designated as an orphan 
drug by the FDA and approved by the 
FDA for treatment of only one or more 
orphan conditions(s). 

• The current United States 
Pharmacopoeia Drug Information 
(USPDI) shows that the drug has neither 
an approved use nor an off-label use for 
other than the orphan condition(s). 

Eleven single indication orphan drugs 
were identified as having met these 
criteria and payments for these drugs 
were made outside of the OPPS on a 
reasonable cost basis. 

In the November 7, 2003 final rule 
with comment period (68 FR 63452), we 
discontinued payment for orphan drugs 
on a reasonable cost basis and made 
separate payments for single indication 
orphan drugs. Payments for the orphan 
drugs were made at 88 percent of the 
AWP listed for these drugs in the April 
1, 2003 single drug pricer, unless we 
were presented with verifiable 
information that shows that our 
payment rate does not reflect the price 
that is widely available to the hospital 
market. For CY 2004, Ceredase 
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(alglucerase) and Cerezyme 
(imiglucerase) were paid at 94 percent 
of AWP because external data submitted 
by commenters on the August 12, 2003 
proposed rule caused us to believe that 
payment at 88 percent of AWP would be 
insufficient to ensure beneficiaries’ 
access to these drugs. 

In the December 31, 2003 correction 
of the November 7, 2003 final rule with 
comment period (68 FR 75442), we 
added HCPCS code J9017, arsenic 
trioxide (per unit) to our list of single 
indication orphan drugs. To date, the 
following are the 12 orphan drugs that 
we have identified as meeting our 
criteria: J0205 Injection, alglucerase, per 
10 units; J0256 Injection, alpha 1- 
proteinase inhibitor, 10 mg; J9300 
Gemtuzumab ozogamicin, 5 mg; J1785 
Injection, imiglucerase, per unit; J2355 
Injection, oprelvekin, 5 mg; J3240 
Injection, thyrotropin alpha, 0.9 mg; 
J7513 Daclizumab parenteral, 25 mg; 
J9015 Aldesleukin, per vial; J9017 
Arsenic trioxide, per unit; J9160 
Denileukin diftitox, 300 mcg; J9216 
Interferon, gamma 1-b, 3 million units 
and Q2019 Injection, basiliximab, 20 
mg. We are not proposing any changes 
to this list of orphan drugs for CY 2005. 

If we had not classified these drugs as 
single indication orphan drugs for 
payment under the OPPS, they would 
have met the definition and been paid 
as single source specified covered 
outpatient drugs, resulting in lower 
payments which could impede 
beneficiary access to these unique drugs 
dedicated to the treatment of rate 
diseases. Instead, for CY 2005, under 
our authority at section 1833(t)(14)(C) of 
the Act, we are proposing to pay for all 
12 single indication orphan drugs, 
including Ceredase and Cerezyme, at 
the rate of 88 percent of AWP or 106 
percent of the ASP, whichever is higher. 
However, for drugs where 106 percent 
of ASP would exceed 95 percent of 
AWP, payment would be capped at 95 
percent of AWP, which is the upper 
limit allowed for sole source specific 
covered outpatient drugs. For example, 
Ceredase and Cerezyme would each be 
paid at 95 percent of the AWP because 
payment at 106 percent of the ASP for 
these two drugs not only exceeds 88 
percent of the AWP but also exceeds 95 
percent of the AWP. We are proposing 
to pay the higher of 88 percent of AWP 
or 106 percent of ASP capped at 95 
percent of AWP to ensure that 
beneficiaries will continue to have 
access to such important drugs. 

G. Proposal To Change Payment Policy 
for Radiopharmaceuticals 
[If you choose to comment on issues in 
this section, include the caption 

‘‘Radiopharmaceuticals’’ at the 
beginning of your comment.] 

In the November 1, 2002 OPPS final 
rule (67 FR 66757), we determined that 
we would classify any product 
containing a therapeutic radioisotope to 
be in the category of benefits described 
under section 1861(s)(4) of the Act. We 
also determined that the appropriate 
benefit category for diagnostic 
radiopharmaceuticals is section 
1861(s)(3) of the Act. We stated in the 
November 1, 2002 final rule that we will 
consider neither diagnostic nor 
therapeutic radiopharmaceuticals to be 
drugs as defined in 1861(t) of the Act 
(67 FR 66757). Therefore, beginning 
with the CY 2003 OPPS update, and 
continuing with the CY 2004 OPPS 
update, we have not qualified diagnostic 
or therapeutic radiopharmaceuticals as 
drugs or biologicals. 

When we analyzed the many changes 
mandated by Pub. L. 108–173 that affect 
how we would pay for drugs, 
biologicals, and radiopharmaceuticals 
under the OPPS in CY 2005, we 
revisited the decision that we 
implemented in CY 2003 not to classify 
diagnostic and therapeutic 
radiopharmaceuticals as drugs or 
biologicals. In our analysis, we noted 
that although we did not consider 
radiopharmaceuticals for pass-through 
payment in CYs 2003 and 2004, we did 
apply to radiopharmaceuticals the same 
packaging threshold policy that we 
applied to other drugs and biologicals, 
and which we are proposing to continue 
in CY 2005. In addition, for the CY 2004 
OPPS update, we applied the same 
adjustments to median costs for 
radiopharmaceuticals that we applied to 
separately payable drugs and biologicals 
that did not have pass-through status 
(68 FR 63441). 

In our review of this policy, we noted 
that section 1833(t)(14)(B)(i) of the Act, 
as amended by section 621(a) of Pub. L. 
108–173, does include 
‘‘radiopharmaceutical’’ within the 
meaning of the term ‘‘specified covered 
outpatient drugs,’’ although neither 
section 621(a)(2) nor section 621(a)(3) of 
Pub. L. 108–173 includes a reference to 
radiopharmaceuticals. 

In an effort to provide a consistent 
reading and application of the statute, 
we are proposing to apply to 
radiopharmaceuticals certain provisions 
in section 621 of Pub. L. 108–173 which 
affect payment for drugs and biologicals 
billed by hospitals for payment under 
the OPPS. We believe it is reasonable to 
include radiopharmaceuticals in the 
general category of drugs in light of their 
inclusion as specified covered 
outpatient drugs in section 

1833(t)(14)(B) of the Act, as added by 
section 621(a)(1) of Pub. L. 108–173. 

Section 621(a)(1) of Pub. L. 108–173, 
which amends section 1833(t) of the Act 
by adding a new subparagraph (14) 
affecting payment for 
radiopharmaceuticals under the OPPS, 
is unambiguous. This provision clearly 
requires that separately paid 
radiopharmaceuticals be classified as 
‘‘specified covered outpatient drugs.’’ 
Therefore, in CY 2005, we propose to 
continue to set payment for 
radiopharmaceuticals in accordance 
with these requirements, which are 
discussed in detail in section V.B.3. of 
this preamble. 

Section 1833(t)(16)(B) of the Act, as 
added by section 621(a)(2) of Pub. L. 
108–173, requires us to reduce the 
threshold for the establishment of 
separate APCs with respect to drugs and 
biologicals to $50 per administration for 
drugs and biologicals furnished in 2005 
and 2006. We are proposing to apply the 
$50 packaging threshold methodology 
discussed in section V.B.2. of this 
preamble to radiopharmaceuticals as 
well as to drugs and biologicals. 

Section 1833(t)(15) of the Act, added 
by section 621(a)(1) of Pub. L. 108–173, 
requires us to make payment equal to 95 
percent of the AWP for an outpatient 
drug or biological that is covered and 
furnished as part of covered OPD 
services for which a HCPCS code has 
not been assigned. We propose, 
beginning in CY 2005, to extend to 
radiopharmaceuticals the same payment 
methodology proposed in section V.D. 
of this preamble for new drugs and 
biologicals before HCPCS codes are 
assigned. That is, we are proposing to 
pay for newly approved 
radiopharmaceuticals, as well as newly 
approved drugs and biologicals, at 95 
percent of AWP prior to assignment of 
a HCPCS code. 

Section 1833(t)(5)(E) of the Act, as 
added by section 621(a)(3) of Pub. L. 
108–173, excludes separate drug and 
biological APCs from outlier payments. 
Beginning in CY 2005, we are proposing 
to apply section 621(a)(3) of Pub. L. 
108–173 to APCs for 
radiopharmaceuticals. That is, 
beginning in CY 2005, 
radiopharmaceuticals would be 
excluded from receiving outlier 
payments. 

Consistent with our proposal to apply 
to radiopharmaceutical agents payment 
policies that apply to drugs and 
biologicals, we further propose, 
beginning in CY 2005, to accept 
applications for pass-through status for 
certain radiopharmaceuticals. That is, 
we propose on a prospective basis to 
consider for pass-through status those 
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radiopharmaceuticals to which a HCPCS 
code is first assigned on or after January 
1, 2005. As we explain in section V.A.3. 
above, section 1833(t)(6)(D)(i) of the Act 
sets the payment rate for pass-through 
eligible drugs and biologicals as the 
amount determined under section 
1842(o) of the Act. We propose in 
section V.A.3. to pay for drugs and 
biologicals with pass-through status in 
CY 2005 consistent with the provisions 
of section 1842(o) of the Act as amended 
by Pub. L. 108–173, at a rate that is 
equivalent to the payment these drugs 
and biologicals would receive in the 
physician office setting and set in 
accordance with the methodology 
described in the Medicare Physician Fee 
Schedule Proposed Rule for CY 2005 (69 
FR 47488, 47520 through 47524). 

We issued an interim final rule with 
comment period entitled ‘‘Medicare 
Program: Manufacturer Submission of 
Manufacturer’s Average Sales Price 
(ASP) Data for Medicare Part B Drugs 
and Biologicals’’ in the April 6, 2004 
Federal Register, related to the 
calculation and submission of 
manufacturer’s ASP data (69 FR 17935). 
We need these data in order to 
determine payment for drugs and 
biologicals furnished in a physician 
office setting in accordance with the 
methodology described in the Medicare 
Physician Fee Schedule Proposed Rule 
(69 FR 47488, 47520 through 47524). 
However, the April 6, 2004 interim final 
rule with comment period excludes 
radiopharmaceuticals from the data 
reporting requirements that apply to 
Medicare Part B covered drugs and 
biologicals paid under sections 
1842(o)(1)(D), 1847A, or 
1881(b)(13)(A)(ii) of the Act (69 FR 
17935). As a consequence, we would 
not have the same type of data available 
to determine payment for a new 
radiopharmaceutical approved for pass- 
through status after January 1, 2005 that 
would be available to determine 
payment for a new drug or biological 
with pass-through status in CY 2005. 

Therefore, in order to set payment for 
a new radiopharmaceutical approved for 
pass-through status in accordance with 
1842(o) and in a manner that is 
consistent with how we propose to set 
payment for a pass-through drug or 
biological, we are proposing a 
methodology that would apply solely to 
new radiopharmaceuticals for which 
payment would be made under the 
OPPS and for which an application for 
pass-through status is submitted after 
January 1, 2005. That is, in order to 
receive pass-through payment for a new 
radiopharmaceutical under the OPPS, a 
manufacturer would be required to 
submit data and certification for the 

radiopharmaceutical in accordance with 
the requirements that apply to drugs 
and biologicals under section 303 of 
Pub. L. 108–173 as set forth in the 
interim final rule with comment period 
issued in the April 6, 2004 Federal 
Register (66 FR 17935) and described on 
the CMS website at cms.hhs.gov. 
Payment would be determined in 
accordance with the methodology 
applicable to drugs and biologicals that 
is discussed in the CY 2005 Medicare 
Physician Fee Schedule proposed rule 
(69 FR 47488, 47520–47524). In the 
event the manufacturer seeking pass- 
through status for a radiopharmaceutical 
does not submit data in accordance with 
the requirements specified for new 
drugs and biologicals, we propose to set 
payment for the new 
radiopharmaceutical as a specified 
covered outpatient drug, under section 
1833(t)(14)(A) as added by section 
621(a)(1) of Pub. L. 108–173. 

H. Proposed Coding and Payment for 
Drug Administration 

[If you choose to comment on issues in 
this section, include the caption ‘‘Drug 
Administration’’ at the beginning of 
your comment.] 

Since implementation of the OPPS, 
Medicare OPPS payment for 
administration of cancer chemotherapy 
drugs and infusion of other drugs has 
been made using the following HCPCS 
codes: 

• Q0081, Infusion therapy other than 
chemotherapy, per visit 

• Q0083, Administration of 
chemotherapy by any route other than 
infusion, per visit 

• Q0084, Administration of 
chemotherapy by infusion only, per 
visit 

• Q0085, Administration of 
chemotherapy by both infusion and 
another route, per visit 

In the CY 2004 proposed rule, we 
proposed to change coding and payment 
for these services to enable us to pay 
more accurately for the wide range of 
services and the drugs that we package 
into these per visit codes. (See August 
12, 2003 proposed rule (68 FR 47998) 
for background discussion on these 
codes.) Commenters on the CY 2004 
proposed rule recommended that we 
use the CPT codes for drug 
administration. One commenter 
provided a crosswalk from the CPT 
codes for drug administration to the Q 
codes that we could use in a transition. 
We did not implement this in the final 
rule for CY 2004 OPPS but indicated 
that we would consider it for CY 2005 
and would discuss it with the APC 
Panel at its February 2004 meeting. 

Commenters and the APC Panel 
recommended that we discontinue use 
of code Q0085 for CY 2004 because 
codes Q0083 and Q0084 could be used 
together to report the services described 
by code Q0085. We did implement this 
change for CY 2004 and made code 
Q0085 nonpayable for CY 2004 OPPS. 

At the APC Panel meeting, we 
presented a proposal from an outside 
organization that matched CPT codes for 
chemotherapy and nonchemotherapy 
infusions to the Q codes currently used 
to pay for these services under the 
OPPS. We asked the APC Panel for their 
perspective on the potential benefit of 
using the proposed coding approach as 
the basis for billing and determining 
OPPS payment for administering these 
drugs. The APC Panel recommended 
that CMS continue to review the 
organization’s proposed coding 
crosswalk with the goal of using it to 
transition from the use of Q codes to 
that of CPT codes to bill for 
administration of these drugs. 

For CY 2005, we are proposing to use 
the CPT codes for drug administration 
but to crosswalk the CPT codes into 
APCs that reflect how the services 
would have been paid under the Q 
codes. Although hospitals would bill 
the CPT codes and include the charges 
for each CPT code on the claim, 
payment would be made on a per visit 
basis, using the cost data from the per 
visit Q codes (Q0081, Q0083 and 
Q0084) to set the payment rate for CY 
2005. See Table 29. for the crosswalk of 
CPT codes into APCs based on the Q 
codes. The only change from the 
crosswalk that was submitted by the 
outside organization is that we are 
proposing a Q code and APC crosswalk 
for CPT code 96549 (Unlisted 
chemotherapy procedure), rather than 
bundling that service. We believe that 
Q0083 is the code that would have 
previously been reported by hospitals to 
describe the unlisted service. In 
addition, this would place the unlisted 
service in our lowest resource 
utilization APC for chemotherapy, 
consistent with our policy for other 
unlisted services. 

We are proposing to establish the Q 
code and APC crosswalk for CPT code 
96549 because there is no CPT specific 
charge or frequency data on which to set 
payments. The CY 2005 OPPS is based 
on CY 2003 claims data which used the 
Q codes. Therefore, the only cost data 
available to us for establishment of 
median costs is the data based on the Q 
codes for drug administration. 
Moreover, the only frequency data that 
are available for use in calculating the 
scaler for budget neutrality of payment 
weights are the frequency data for the Q 
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codes. Therefore, the payments set for 
the CPT codes must use the cost data for 
the Q codes and must result in the same 
payments that would have been made 
had the Q codes been continued. 

Under this proposed methodology, 
hospitals would report the services they 
furnish with the CPT codes and would 
show the charges that they assign to the 
CPT codes on the claim. The Medicare 
OCE would assign the code to an APC 
whose payment is based on the per visit 
Q code that would have been used 
absent coding under CPT. In most cases, 
the OCE would collapse multiple codes 
or multiple units of the same CPT code 
into a single unit to be paid a single 
APC amount. This approach is needed 
because the data for the Q codes is 
reported on a per visit basis and more 
than one unit of a CPT code can be 
provided in a visit. 

For example, CPT code 96410 
(Chemotherapy administration infusion 
technique, up to 1 hour) is for infusion 
of chemotherapy drugs for the first hour, 
and CPT code 96412 is for 
chemotherapy infusion up to 8 hours, 
each additional hour. The claims data 
used to set the APC payment rate for 
these codes is for a per visit amount 
(taken from CY 2003 data for Q0084 a 

per visit code). The frequency data on 
the claim are also on a per visit basis. 
For CY 2005, we are proposing that CPT 
code 96410 would be paid one unit of 
APC 0117 (to which CPT code 96410 
would be crosswalked) and no separate 
payment would be made for CPT code 
96412, regardless of whether one unit or 
more than one unit is billed. CPT code 
96412 would be a packaged code for CY 
2005. Under the Q code data on which 
the payment weight for APC 0117 is 
based, the per visit amount would 
represent a payment that is appropriate 
for all drug administration services in a 
visit (that is, one unit of CPT code 
96410 and as many units of CPT code 
96412 as were furnished in the same 
visit). 

Similarly, when a hospital bills 3 
units of 96400 (Chemotherapy 
administration, subcutaneous or 
intramuscular, with or without local 
anesthesia), the OCE would assign one 
unit of APC 0116 for that code. (APC 
0116 is the APC to which CPT code 
96400 would be crosswalked.) The 
payment would be based on Q0083, a 
per visit code, because, absent the 
ability to be paid based on CPT codes, 
the hospital would have billed one unit 
of Q0083 (for the 3 injections) had we 

not discontinued the Q codes for CY 
2005. The OCE would assume that there 
was one and only one visit in which 
there were 3 injections and would pay 
accordingly (that is, one unit of APC 
0116). 

If we adopt the CPT codes for drug 
administration to ensure accurate 
payment in the future, it would be 
critical for hospitals to bill the charges 
for the packaged CPT codes for drug 
administration for CY 2005 (that is, the 
CPT codes with SI=N), even though 
there would be no separate payment for 
them in CY 2005. For CY 2007 OPPS, 
CY 2005 claims data would be used as 
the basis for setting median costs for 
each CPT code, based on the reported 
charges reduced to cost, and would 
determine what APC configuration 
ensures most appropriate payment for 
the CPT drug administration codes. If 
hospitals do not bill charges in CY 2005 
for the packaged drug administration 
CPT codes such as CPT codes 96412, 
96423, 96545, or 90781, they would 
jeopardize our ability to make accurate 
payments for services billed and paid 
under these codes in CY 2007 when we 
use the CY 2005 data to set the payment 
weights. 
BILLING CODE 4120–01–P 

VerDate May<21>2004 17:31 Aug 13, 2004 Jkt 203001 PO 00000 Frm 00074 Fmt 4701 Sfmt 4702 C:\16AUP2.SGM 16AUP2



50521 Federal Register / Vol. 69, No. 157 / Monday, August 16, 2004 / Proposed Rules 

I. Proposed Payment for Blood and 
Blood Products 

[If you choose to comment on issues in 
this section, include the caption ‘‘Blood 
and Blood Products’’ at the beginning of 
your comments.] 

Since the OPPS was first 
implemented in August 2000, separate 
payment has been made for blood and 
blood products in APCs rather than 

packaging them into payment for the 
procedures with which they were 
administered. We recognize that blood 
is a valuable health care resource used 
regularly in a broad range of hospital 
procedures and the availability of safe 
blood is essential to the delivery of high 
quality health care services to Medicare 
beneficiaries. 

In CY 2000, payment for blood was 
established based on external data 

provided by commenters due to limited 
Medicare claims data. From CY 2000 to 
CY 2002, payment rates were updated 
for inflation. For CY 2003, as described 
in the November 1, 2002 final rule (67 
FR 66773), we applied a special 
dampening methodology to blood and 
blood products that had significant 
reductions in payment rates from CY 
2002 to CY 2003. Using the dampening 
methodology, we limited the decrease in 
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payment rates for blood and blood 
products to approximately 15 percent. 
For CY 2004, as recommended by the 
APC Panel, we froze payment rates for 
blood and blood products at CY 2003 
levels. This allowed us to undertake 
further study of the issues raised by past 
commenters and presenters at the 

August 2003 and February APC 2004 
Panel meetings. 

For CY 2005, we are proposing to 
continue to pay separately for blood and 
blood products. We also are proposing 
to establish new APCs that would allow 
each blood product to be in its own 
separate APC. In addition, after review, 
we determined that several of the blood 
product APCs contained multiple blood 

products with no clinical homogeneity 
or whose product-specific median costs 
may not have been similar. Thus, we are 
also proposing to reassign some of these 
HCPCS already contained in certain 
APCs to new APCs. Table 30 below lists, 
by HCPCS code, our proposed CY 2005 
APC reassignments for such blood and 
blood products. 
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Administrative costs for the 
processing and storage specific to the 
transfused blood product are included 
in the APC payment, which is based on 
hospitals’ charges. Payment for the 
collection, processing, and storage of 
autologous blood, as described by CPT 
86890 and used in transfusion is made 
through APC 347 (Level III Transfusion 
Laboratory Procedures). 

Other than for autologous blood 
products, the costs for collection, 
processing, storage, wastage, and other 
administrative costs for blood products 
that are not transfused are reported in 
the appropriate cost centers on 
hospitals’ cost reports. These reported 
costs are attributable to overhead and 
distributed across all hospital services 
linked to those cost centers through the 
standard process of converting charges 
to costs using hospitals’ CCRs for each 
cost center on the cost report. 

The DHHS Advisory Committee on 
Blood Safety and Availability has 
recommended that CMS establish 
payment rates for blood and blood 
products based on current year 
acquisition costs and actual total costs 
of providing such blood products. At 
the February 2004 APC Panel meeting, 
the APC Panel recommended that CMS 
use external data to derive costs of 
blood and blood products in order to 
establish payment rates. 

As with all services, we prefer to rely 
on our claims data whenever possible. 
We conducted a thorough analysis of 
billing for blood in CY 2003 claims data. 
Comments received for previous rules 

suggest that current hospital blood costs 
are not captured because hospitals 
underreport blood on their claims. 
Commenters explained that hospitals 
sometimes found it too costly to bill for 
blood. However, we found that 81 
percent of all hospitals included in our 
ratesetting and modeling billed at least 
one blood and blood product in CY 
2003. Of these hospitals, only 47 
percent reported separate costs and 
charges in the two cost centers specific 
to blood on their most recent annual 
cost report. It may be that those 
hospitals billing for blood but not 
reporting costs and charges on their cost 
report for either of the two blood- 
specific cost centers report their blood 
costs and charges under other cost 
centers, such as operating room. 

We have also received comments that 
the CCRs that we use to adjust claim 
charges to costs for blood are too low, 
which results in an underestimation of 
the true cost of blood and blood 
products. Our current methodology for 
matching cost center CCRs to revenue 
codes includes a default to the overall 
CCR when any given provider has 
chosen not to report costs and charges 
for a specific cost center. After matching 
the two blood-specific cost centers to 
the 38X and 39X revenue codes, we 
observed a significant difference in 
CCRs for those hospitals with and 
without blood-specific cost centers. The 
median CCR for those hospitals with a 
blood-specific cost center was 0.66 for 
revenue code 38X and 0.64 for revenue 

code 39X, and for those defaulting to the 
overall CCR, the result was a CCR of 
0.34 for revenue code 38X and 0.33 for 
revenue code 39X. The median overall 
CCR for all hospitals in the 2005 
analysis was 0.33. 

As noted above, about half of the 
hospitals (47 percent) reported at least 
one of the blood-specific cost centers on 
their most recent cost report. We then 
looked at the CY 2003 claims being used 
to set CY 2005 median costs and 
discovered that about one-quarter relied 
on a CCR that was based on a blood- 
specific cost center to adjust charges to 
costs, and about three-quarters did not. 
This pattern existed even though almost 
all hospitals were billing blood in the 
38X and 39X revenue codes. The result 
was the default CCR was used to adjust 
almost 75 percent of the line-items used 
to set the median costs for blood and 
blood products. 

In light of this information, we 
simulated a blood-specific CCR for those 
hospitals now defaulting to the overall 
CCR. We assumed that those hospitals 
not reporting costs and charges in a 
blood-specific cost center on their 
annual cost report, in general, face 
similar costs and engage in comparable 
charging practices for blood as those 
reporting a blood-specific cost center. 
For each hospital reporting costs and 
charges for the blood cost centers on 
their cost report, we calculated the ratio 
of the CCR in the blood-specific cost 
center to the overall CCR. We then 
calculated the geometric mean of this 
ratio. This was 2.2 for revenue code 38X 
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and 2.1 for revenue code 39X. For each 
hospital not reporting costs and charges 
for the blood cost centers on their cost 
report, we applied this mean ratio to 
their overall CCR. We believe that this 
approach better responds to a missing 
blood-specific CCR than simply using 
the average blood-specific CCR for each 
revenue code because it takes into 
account the unique charging structure of 
each provider. We then adjusted charges 
to costs for all hospitals and calculated 
a median cost for all blood products. 
Overall, this methodology increased the 
estimated median costs by 25 percent 
for CY 2005 relative to the medians used 
to set CY 2004 rates. For example, the 
estimated median for P9016 (Red blood 
cells, leukocytes reduced), the most 
frequently billed blood product, 
increased by 32 percent relative to the 
CY 2004 median. 

In reviewing the simulated medians 
created above relative to those medians 
used to set CY 2004 payment rates, we 
noticed that procedures relying on a low 
volume of blood units (<1,000) 
demonstrated large decreases. Overall, 
the simulated median costs for low- 
volume blood products declined by 14 
percent for CY 2005. Because a small 
sample size can lead to great variability 
in point estimates, we sought to increase 
the number of units of blood by 
combining CY 2002 and CY 2003 claims 
data for the low-volume products. We 
used the simulated CCRs to calculate 
costs from charges. We recognize that 
not all of the low-volume blood 
products had claims in CY 2002. Listed 
in Table 31 are the low volume products 
for which we combined CY 2002 and 
2003 claims. To ensure that we 
combined comparable costs, we updated 
the simulated costs on the claims in CY 

2002 to the base year of 2003 using the 
Producer Price Index (PPI) for blood and 
derivatives for human use (Commodity 
Code #063711), which is the PPI used to 
update blood and blood product prices 
in the market basket (67 FR 50039, 
August 1, 2002). We estimated the 
annual PPI from December 2002 to 
December 2003 to be ¥12.2 percent. 
Although a decline in PPI is unusual, 
we understand that the price of plasma 
products have recently declined. 
Further, the majority of the low-volume 
items are plasma products. After 
combining the 2 years of claims, we 
were able to raise the volume of blood 
units billed for 5 of these products 
above 1,000. Ultimately, overall 
estimated median costs continue to 
increase by 25 percent for all products, 
but decline by 16 percent for the low- 
volume products. 

After discussions with industry 
representatives and hospitals and 
careful consideration of our claims 
analyses, for CY 2005 we are proposing 
to set payment rates for all blood and 
blood products listed in Table 29 based 
on our CY 2003 claims data, utilizing an 
actual or simulated hospital blood- 
specific CCR to convert charges to costs 
for blood and blood products. For those 
low-volume products listed in Table 30, 
we would combine claims data for CYs 
2002 and 2003. We are confident that 
we have claims data from the vast 
majority of the OPPS hospitals for blood 
products, and the tight distribution of 
costs for individual products, including 
low-volume products, provides no 
evidence of significant coding problems. 

In general, as a blood product undergoes 
increasing levels of processing or 
selection, our CY 2005 proposed 
payment for the product would increase 
commensurate with the additional 
resources utilized. We believe that the 
proposed payment methodology 
described above will enable us to use 
our historical hospital claims data to 
assure the adequate payment for blood 
and blood products essential to 
continued Medicare beneficiary access 
to blood and blood products. In 
addition, we recognize the need to 
clarify billing regarding a variety of 
blood-related services under the OPPS 
in response to numerous questions and 
comments we have received. We intend 
to provide further billing guidelines to 

clarify our original Program Transmittal 
A–01–50 issued on April 12, 2001 (CR 
Request 1585) regarding correct billing 
for blood-related services in the near 
future. 

VI. Estimated Transitional Pass- 
Through Spending in CY 2005 for 
Drugs, Biologicals, and Devices 

[If you choose to comment on issues in 
this section, please include the caption 
‘‘Estimated Transitional Pass-Through 
Spending’’ at the beginning of your 
comment.] 

A. Basis for Pro Rata Reduction 

Section 1833(t)(6)(E) of the Act limits 
the total projected amount of 
transitional pass-through payments for a 
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given year to an ‘‘applicable percentage’’ 
of projected total Medicare and 
beneficiary payments under the hospital 
OPPS. For a year before CY 2004, the 
applicable percentage is 2.5 percent; for 
CY 2004 and subsequent years, we 
specify the applicable percentage up to 
2.0 percent. 

If we estimate before the beginning of 
the calendar year that the total amount 
of pass-through payments in that year 
would exceed the applicable percentage, 
section 1833(t)(6)(E)(iii) of the Act 
requires a prospective uniform 
reduction in the amount of each of the 
transitional pass-through payments 
made in that year to ensure that the 
limit is not exceeded. We make an 
estimate of pass-through spending to 
determine not only whether payments 
exceed the applicable percentage but 
also to determine the appropriate 
reduction to the conversion factor. 

For devices, making an estimate of 
pass-through spending in CY 2005 
entails estimating spending for two 
groups of items. The first group consists 
of those items for which we have claims 
data for procedures that we believe used 
devices which were eligible for pass- 
through status in CY 2003 and CY 2004 
and that would continue to be eligible 
for pass-through payment in CY 2005. 
The second group consists of those 

items for which we have no direct 
claims data, that is, items that became, 
or would become, eligible in CY 2004 
and would retain pass-through status in 
CY 2005, as well as items that would be 
newly eligible for pass-through payment 
beginning in CY 2005. 

B. Proposed Estimate of Pass-Through 
Spending for CY 2005 

We are proposing to set the applicable 
percentage cap at 2.0 percent of the total 
OPPS projected payments for CY 2005. 
To estimate CY 2005 pass-through 
spending for device categories in the 
first group described above, we are 
proposing to use volume information 
from CY 2003 claims data for 
procedures associated with a pass- 
through device and manufacturer’s price 
information from applications for pass- 
through status. This information would 
be projected forward to CY 2005 levels, 
using inflation and utilization factors 
based on total growth in Medicare Part 
B as projected by the CMS Office of the 
Actuary (OACT). 

To estimate CY 2005 pass-through 
spending for device categories included 
in the second group, that is, items for 
which we have no direct claims data, 
we are proposing to use the following 
approach: For categories with no claims 
data in CY 2003 that would be active in 
CY 2005, we would follow the 

methodology described in the November 
2, 2001 final rule (66 FR 55857). That 
is, we are proposing to use price 
information from manufacturers and 
volume estimates based on claims for 
procedures that would most likely use 
the devices in question. This 
information would be projected forward 
to CY 2005 using the inflation and 
utilization factors supplied by the CMS 
OACT to estimate CY 2005 pass-through 
spending for this group of device 
categories. For categories that become 
eligible in CY 2005, we would use the 
same methodology. We anticipate that 
any new categories for January 1, 2005, 
would be announced after the 
publication of this proposed rule but 
before the publication of the final rule. 
Therefore, the estimate of pass-through 
spending would incorporate pass- 
through spending for categories made 
effective January 1, 2005. 

With respect to CY 2005 pass-through 
spending for drugs and biologicals, as 
we explain in section V.A.3. of this 
proposed rule, the pass-through 
payment amount for new drugs and 
biologicals that we determine have pass- 
through status would equal zero. 
Therefore, our estimate of total pass- 
through spending for drugs and 
biologicals with pass-through status in 
CY 2005 would equal zero. 

In accordance with the methodology 
described above, we estimate that total 
pass-through spending in CY 2005 
would equal approximately $30.8 
million, which represents 0.13 percent 
of total OPPS projected payments for CY 
2005. This figure includes estimates for 

the current device categories continuing 
into CY 2005, in addition to projections 
for categories that first become eligible 
in CY 2005. This estimate is 
significantly lower than previous year’s 
estimates because of the method we are 
proposing in section V.A.3 of this 

preamble for determining the amount of 
pass-through payment for drugs and 
biologicals with pass-through status in 
CY 2005. 

In section V.G., we are proposing to 
accept pass-through applications for 
new radiopharmaceuticals that are 
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assigned a HCPCS code on or after 
January 1, 2005. The pass-through 
amount for new radiopharmaceuticals 
approved for pass-through status in CY 
2005 would be the difference between 
the OPD payment for the 
radiopharmaceutical, that is, the 
payment amount determined for the 
radiopharmaceutical as a sole source 
specified covered drug, and the 
payment amount for the 
radiopharmaceutical under section 
1842(o) of the Act. However, we have no 
information identifying new 
radiopharmaceuticals to which a HCPCS 
code might be assigned after January 1, 
2005 for which pass-through status 
would be sought. We also have no data 
regarding payment for new 
radiopharmaceuticals with pass-through 
status under the methodology that we 
propose in section V.G. However, we do 
not believe that pass-through spending 
for new radiopharmaceuticals in CY 
2005 would be significant enough to 
materially affect our estimate of total 
pass-through spending in CY 2005. 
Therefore, we are not including 
radiopharmaceuticals in our estimate of 
pass-through spending in CY 2005. 

Because we estimate pass-through 
spending in CY 2005 would amount to 
0.13 percent of total projected OPPS CY 
2005 spending, we are proposing to 
return 1.87 percent of the pass-through 
pool to adjust the conversion factor, as 
we discuss in section VIII of this 
preamble. 

VII. Other Policy Decisions and 
Proposed Policy Changes 

A. Statewide Average Default Cost-to- 
Charge Ratios 
[If you choose to comment on issues in 
this section, include the caption ‘‘Cost- 

to-Charge Ratios’’ at the beginning of 
your comment.] 

CMS uses cost-to-charge ratios (CCRs) 
to determine outlier payments, 
payments for pass-through devices, and 
monthly interim transitional corridor 
payments under the OPPS. Some 
hospitals do not have a valid CCR. 
These hospitals include, but are not 
limited to, hospitals that are new and 
have not yet submitted a cost report, 
hospitals that have a CCR that falls 
outside predetermined floor and ceiling 
thresholds for a valid CCR, or hospitals 
that have recently given up their all- 
inclusive rate status. When OPPS was 
first implemented in CY 2000, we used 
CY 1996 and CY 1997 cost reports to 
calculate default urban and rural CCRs 
for each State to use in determining the 
reasonable cost-based payments for 
those hospitals without a valid CCR 
(Program Memorandum A–00–63, CR 
1310, issued on September 8, 2000). We 
are proposing to update the default 
ratios for CY 2005. Table 33 lists the 
proposed CY 2005 default urban and 
rural CCRs by State. 

We calculated the proposed statewide 
default CCRs in Table 33 using the same 
CCRs that we use to adjust charges to 
costs on claims data. These CCRs are the 
ratio of total costs to total charges from 
each provider’s most recently submitted 
cost report, for those cost centers 
relevant to outpatient services. We also 
adjust these ratios to reflect final settled 
status by applying the differential 
between settled to submitted costs and 
charges from the most recent pair of 
settled to submitted cost reports. The 
majority of submitted cost reports, 87 
percent, were for CY 2002. We only 
used valid CCRs to calculate these 
default ratios. That is, we removed the 

CCRs for all-inclusive hospitals, CAHs, 
and hospitals in Guam and the U.S. 
Virgin Islands because these entities are 
not paid under the OPPS, or in the case 
of all-inclusive hospitals, because their 
CCRs are suspect. We further identified 
and removed any obvious error CCRs 
and trimmed any outliers. We limited 
the hospitals used in the calculation of 
the default CCRs to those hospitals that 
billed for services under the OPPS 
during CY 2003. 

Finally, we calculated an overall 
average CCR, weighted by a measure of 
volume, for each State except Maryland. 
This measure of volume is the total lines 
on claims and is the same one that we 
use in our impact tables. Calculating a 
rate for Maryland presented a unique 
challenge. There are only a few 
providers in Maryland that are eligible 
to receive payment under the OPPS. 
However, we had no usable in-house 
cost report data for these Maryland 
hospitals. Therefore, we obtained data 
from the fiscal intermediary for 
Maryland which we attempted to use in 
calculating the CCRs for Maryland but 
which we ultimately determined could 
not be used to calculate representative 
CCRs. The cost data for 3 Maryland 
hospitals with very low volumes of 
services and cost data were so irregular 
that we lacked confidence that it would 
result in a valid statewide CCR. Thus, 
for Maryland, we used an overall 
weighted average CCR for all hospitals 
in the nation to calculate the weighted 
average CCRs appearing in Table 33. 
The overall decrease in default 
statewide CCRs can be attributed to the 
general decline in the ratio between 
costs and charges widely observed in 
the cost report data. 
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2 Section 1833(t)(7) of the Act defined the ‘‘pre- 
BBA’’ amount for a period as the amount equal to 

the product of (1) the payment-to-cost ratio for the 
hospital based on its cost reporting period ending 
in 1996, and (2) the reasonable cost of the services 
for the period. (Emphasis added.) In this context, 
BBA refers to the Balanced Budget Act of 1997, Pub. 
L. 105–33, enacted on August 5, 1997. 

B. Transitional Corridor Payments: 
Technical Change 

[If you choose to comment on issues in 
this section, include the caption 
‘‘Transitional Corridor Payments’’ at the 
beginning of your comment.] 

When the OPPS was implemented, 
every provider was eligible to receive an 
additional payment adjustment (or 
transitional corridor payment) if the 
payments it received under the OPPS 
were less than the payment it would 
have received for the same services 
under the prior reasonable cost-based 
system (section 1833(t)(7) of the Act). 
Transitional corridor payments were 
intended to be temporary payments for 
most providers but permanent payments 
for cancer and children’s hospitals to 
ease their transition from the prior 
reasonable cost-based payment system 
to the prospective payment system. 
Section 411 of Pub. L. 108–173 

amended section 1833(t)(7)(D)(i) to the 
Act to extend such payments through 
December 31, 2005, for rural hospitals 
with 100 or fewer beds and extended 
such payments for services furnished 
during the period that begins with the 
provider’s first cost reporting period 
beginning on or after January 1, 2004 
and ends on December 31, 2005, for sole 
community hospitals located in rural 
areas. Accordingly, transitional corridor 
payments are only available to 
children’s hospitals, cancer hospitals, 
rural hospitals having 100 or fewer 
beds, and sole community hospitals 
located in rural areas. 

At the time the OPPS was 
implemented, section 1833(t)(7)(F)(ii) of 
the Act defined the payment-to-cost 
ratio (PCR) used to calculate the ‘‘pre- 
BBA amount’’ 2 for purposes of 

calculating the transitional corridor 
payments to be determined using the 
payments and reasonable costs of 
services furnished during the provider’s 
cost reporting period ending in calendar 
year 1996. The BIPA, Pub. L. 106–554, 
enacted on December 21, 2000, revised 
that requirement. Section 403 of BIPA 
amended section 1833(t)(7)(F)(ii)(I) of 
the Act to allow transitional corridor 
payments to hospitals subject to the 
OPPS that did not have a 1996 cost 
report by authorizing use of the first 
available cost reporting period ending 
after 1996 and before 2001 in 
calculating a provider’s PCR. 

Although we discussed the BIPA 
amendment in the CY 2002 OPPS 
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proposed rule published on August 24, 
2001 (66 FR 44674), and implemented 
the amendment through Program 
Memorandum No. A–01–51, issued on 
April 13, 2001, we failed to revise the 
regulations at § 419.70(f)(2) to reflect the 
change. In this proposed rule, we are 
proposing a technical correction to 
§ 419.70(f)(2) to conform it to the 
provision of section 1833(t)(7)(F)(ii)(I) of 
the Act. 

C. Status Indicators and Comment 
Indicators Assigned in the Outpatient 
Code Editor (OCE) 

[If you choose to comment on issues in 
this section, include the caption ‘‘Status 
Indicators and Comment Indicators’’ at 
the beginning of your comment.] 

1. Payment Status Indicators 

The payment status indicators (SIs) 
that we assign to HCPCS codes and 
APCs under the OPPS play an important 
role in determining payment for services 
under the OPPS because they indicate 
whether a service represented by a 
HCPCS code is payable under the OPPS 
or another payment system and also 
whether particular OPPS policies apply 
to the code. For CY 2005, we are 
providing our proposed status indicator 
(SI) assignments for APCs in Addendum 
A, for the HCPCS codes in Addendum 
B, and the definitions of the status 
indicators in Addendum D1 to this 
proposed rule. 

Payment under the OPPS is based on 
HCPCS codes for medical and other 
health services. These codes are used for 
a wide variety of payment systems 
under Medicare, including, but not 
limited to, the Medicare fee schedule for 
physician services, the Medicare fee 
schedule for durable medical equipment 
and prosthetic devices, and the 
Medicare clinical laboratory fee 
schedule. For purposes of making 
payment under the OPPS, we must be 
able to signal the claims processing 
system through the Outpatient Code 
Editor (OCE) software, as to HCPCS 
codes that are paid under the OPPS and 
those codes to which particular OPPS 
payment policies apply. We accomplish 
this identification in the OPPS through 
the establishment of a system of status 
indicators with specific meanings. 
Addendum D1 contains the proposed 
definitions of each status indicator for 
purposes of the OPPS for CY 2005. 

We assign one and only one status 
indicator to each APC and to each 
HCPCS code. Each HCPCS code that is 
assigned to an APC has the same status 
indicator as the APC to which it is 
assigned. 

Specifically, for CY 2005, we are 
proposing to use the following status 
indicators in the specified manner: 

• ‘‘A’’ to indicate services that are 
paid under some payment method other 
than OPPS, such as under the durable 
medical equipment, prosthetics, 
orthotics, and supplies (DMEPOS) fee 
schedule or the physician fee schedule. 
Some, but not all, of these other 
payment systems are identified in 
Addendum D1 to this proposed rule. 

• ‘‘B’’ to indicate the services that are 
not payable under the OPPS when 
submitted on an outpatient hospital Part 
B bill type, but that may be payable by 
fiscal intermediaries to other provider 
types when submitted on an appropriate 
bill type. 

• ‘‘C’’ to indicate inpatient services 
that are not payable under the OPPS. 

• ‘‘D’’ to indicate a code that is 
discontinued, effective January 1, 2005. 

• ‘‘E’’ to indicate items or services 
that are not covered by Medicare or 
codes that not recognized by Medicare. 

• ‘‘F’’ to indicate acquisition of 
corneal tissue, which is paid on a 
reasonable cost basis and certain CRNA 
services that are paid on a reasonable 
cost basis. 

• ‘‘G’’ to indicate drugs, biologicals, 
and radiopharmaceutical agents that are 
paid under the OPPS transitional pass- 
through rules. 

• ‘‘H’’ to indicate devices that are paid 
under the OPPS transitional pass- 
through rules and brachtheraphy 
sources that are paid on a cost basis. 

• ‘‘K’’ to indicate drugs, biologicals 
(including blood and blood products), 
and radiopharmaceutical agents that are 
paid in separate APCs under the OPPS, 
but that are not paid under the OPPS 
transitional pass-through rules. 

• ‘‘L’’ to indicate flu and 
pneumococcal immunizations that are 
paid at reasonable cost but to which no 
coinsurance or copayment apply. 

• ‘‘N’’ to indicate services that are 
paid under the OPPS, but for which 
payment is packaged into another 
service or APC group. 

• ‘‘P’’ to indicate services that are 
paid under the OPPS, but only in partial 
hospitalization programs. 

• ‘‘S’’ to indicate significant 
procedures that are paid under the 
OPPS, but to which the multiple 
procedure reduction does not apply. 

• ‘‘T’’ to indicate significant services 
that are paid under the OPPS and to 
which the multiple procedure payment 
discount under the OPPS applies. 

• ‘‘V’’ to indicate medical visits 
(including emergency department or 
clinic visits) that are paid under the 
OPPS. 

• ‘‘X’’ to indicate ancillary services 
that are paid under the OPPS. 

• ‘‘Y’’ to indicate nonimplantable 
durable medical equipment that must be 
billed directly to the durable medical 
equipment regional carrier rather than 
to the fiscal intermediary. 

We are proposing the payment status 
indicators identified above for each 
HCPCS code and each APC in Addenda 
A and B and are requesting comments 
on the appropriateness of the indicators 
we have assigned. 

2. Comment Indicators 
In the November 1, 2002 and the 

November 7, 2003 final rules with 
comment period, which implemented 
changes in the OPPS for CYs 2003 and 
2004, respectively, we provided code 
condition indicators in Addendum B. 
The code condition indicators and their 
meaning are as follows: 

• ‘‘DG’’—Deleted code with a grace 
period; Payment will be made under the 
deleted code during the 90-day grace 
period. 

• ‘‘DNG’’—Deleted code with no grace 
period; Payment will not be made under 
the deleted code. 

• ‘‘NF’’—New code final APC 
assignment; Comments were accepted 
on a proposed APC assignment in the 
Proposed Rule; APC assignment is no 
longer open to comment. 

• ‘‘NI’’—New code interim APC 
assignment; Comments will be accepted 
on the interim APC assignment for the 
new code. 

Medicare has permitted a 90-day 
grace period after implementation of an 
updated medical code set, such as the 
HCPCS, to give providers time to 
incorporate new codes in their coding 
and billing systems and to remove the 
discontinued codes. HCPCS codes are 
updated annually every January 1, so 
the grace period for billing discontinued 
HCPCS was implemented every January 
1 through March 31. 

The Health Insurance Portability and 
Accountability Act (HIPAA) transaction 
and code set rules require usage of the 
medical code set that is valid at the time 
that the service is provided. Therefore, 
effective January 1, 2005, CMS is 
eliminating the 90-day grace period for 
billing discontinued HCPCS codes. 
Details about elimination of the 90-day 
grace period for billing discontinued 
HCPCS codes were issued to our 
contractors on February 6, 2004, in 
Transmittal 89, Change Request 3093. 

In order to be consistent with the 
HIPPA rule that results in the 
elimination of the 90-day grace period 
for billing discontinued HCPCS codes, 
we are proposing, effective January 1, 
2005, to delete code condition 
indicators ‘‘DNG’’ and ‘‘DG’’. We are 
proposing to designate codes that are 
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discontinued effective January 1, 2005 
with status indicator ‘‘D,’’ as described 
in section VII.C.1. of this preamble. 

Further, we are proposing to rename 
‘‘code condition’’ indicators as 
‘‘comment indicators.’’ In Addendum D2 
to this proposed rule, we list the 
following two comment indicators that 
we are proposing to use to identify 
HCPCS codes assigned to APCs that are 
or are not subject to comment: 

• ‘‘NF’’—New code, final APC 
assignment; Comments were accepted 
on a proposed APC assignment in the 
Proposed Rule; APC assignment is no 
longer open to comment. 

• ‘‘NI’’—New code, interim APC 
assignment; Comments will be accepted 
on the interim APC assignment for the 
new code. 

D. Observation Services 
[If you choose to comment on issues in 
this section, include the caption 
‘‘Observation Services’’ at the beginning 
of your comment.] 

Frequently, beneficiaries are placed in 
‘‘observation status’’ in order to receive 
treatment or to be monitored before 
making a decision concerning their next 
placement (that is, admit to the hospital 
or discharge). This status assignment 
occurs most frequently after surgery or 
a visit to the emergency department. For 
a detailed discussion of the clinical and 
payment history of observation services, 
see the November 1, 2002 final rule with 
comment period (67 FR 66794). 

Before the implementation of the 
OPPS in CY 2000, payment for 
observation care was made on a 
reasonable cost basis, which gave 
hospitals a financial incentive to keep 
beneficiaries in ‘‘observation status’’ 
even though clinically they were being 
treated as inpatients. With the initiation 
of the OPPS, observation services were 
no longer paid separately; that is, they 
were not assigned to a separate APC. 
Instead, costs for observation services 
were packaged into payments for the 
services with which the observation 
care was associated. 

Beginning in early 2001, the APC 
Panel began discussing the topic of 
separate payment for observation 
services. In its deliberations, the APC 
Panel asserted that observation services 
following clinical and emergency room 
visits should be paid separately, and 
that observation following surgery 
should be packaged into the payment 
for the surgical procedure. For CY 2002, 
we implemented separate payment for 
observation services (APC 0339) under 
the OPPS for three medical conditions: 
chest pain, congestive heart failure, and 
asthma. A number of accompanying 
requirements were established, 

including the billing of an evaluation 
and management visit in conjunction 
with the presence of certain specified 
diagnosis codes on the claim, hourly 
billing of observation care for a 
minimum of 8 hours up to a maximum 
of 48 hours, timing of observation 
beginning with the clock time on the 
nurse’s admission note and ending at 
the clock time on the physician’s 
discharge orders, a medical record 
documenting that the beneficiary was 
under the care of a physician who 
specifically assessed patient risk to 
determine that the beneficiary would 
benefit from observation care, and 
provision of specific diagnostic tests to 
beneficiaries based on their diagnoses. 
In developing this policy for separately 
payable observation services, we 
balanced issues of access, medical 
necessity, potential for abuse, and the 
need to ensure appropriate payment. We 
selected the three medical conditions, 
noted previously, and the 
accompanying diagnosis codes and 
diagnostic tests to avoid significant 
morbidity and mortality from 
inappropriate discharge while, at the 
same time, avoiding unnecessary 
inpatient admissions. 

Over the past 2 years, we have 
continued to review observation care 
claims data for information on 
utilization and costs, along with 
additional information provided to us 
by physicians and hospitals concerning 
our current policies regarding separately 
payable observation services. Our 
primary goal is to ensure that Medicare 
beneficiaries have access to medically 
necessary observation care. We also 
want to ensure that separate payment is 
made only for beneficiaries actually 
receiving clinically appropriate 
observation care. 

In January 2003, the APC Panel 
established an Observation 
Subcommittee. Over the last year, this 
subcommittee has held discussions 
concerning observation care and 
reviewed data extracted from claims 
that reported observation services. The 
subcommittee presented the results of 
its deliberations to the full APC Panel at 
the February 2004 meeting. The APC 
Panel recommendations regarding 
observation care provided under the 
OPPS were broad in scope and included 
elimination of the diagnosis 
requirement for separate payment for 
observation services, elimination of the 
requirement for the concomitant 
diagnostic tests for patients receiving 
observation care, unpackaging of 
observation services beyond the typical 
expected recovery time from surgical 
and interventional procedures, and 
modification of the method for 

measuring beneficiaries’ time in 
observation to make it more compatible 
with routine hospital practices and their 
associated electronic systems. 

In response to the APC Panel 
recommendations, we undertook a 
number of studies regarding observation 
services, while acknowledging data 
limitations from the brief 2-year 
experience the OPPS has had with 
separately payable observation services. 

To assess the appropriateness of our 
proposal not to pay separately for 
observation services following surgical 
or interventional procedures, we 
analyzed the claims for these 
procedures to determine the extent to 
which the claims reported packaged 
observation services codes. This 
analysis revealed that while observation 
services are being reported on some 
claims for surgical and interventional 
procedures, the great majority of claims 
for these procedures reported no 
observation services. The packaged 
status of these observation services 
codes may result in underreporting their 
frequency, but the proportion of surgical 
and interventional procedures reported 
with the packaged observation services 
codes was so small that any increase 
would not change our substantive 
conclusion. This confirms our belief 
that, although an occasional surgical 
case may require a longer recovery 
period than expected for the procedure, 
as a rule, surgical outpatients do not 
require observation care. Given the 
rapidly changing nature of outpatient 
surgical and interventional services, it 
would be difficult to determine an 
expected typical recovery time for each 
procedure. We have concerns about 
overutilization of observation services 
in the post-procedural setting as partial 
replacement for recovery room time. 
However, we note that, to the extent 
observation care or extended recovery 
services are provided to surgical or 
interventional patients, the cost of that 
care is packaged into the payment for 
the procedural APC which may result in 
higher median costs for those 
procedures. 

We also analyzed the possibility of 
expanding the list of medical conditions 
for separately payable visit-related 
observation services, altering the 
requirements for diagnostic tests while 
in observation, and modifying the rules 
for counting time in observation care. 

We looked at CY 2003 OPPS claims 
data for all packaged visit-related 
observation care for all medical 
conditions in order to determine 
whether or not there were other 
diagnoses that would be candidates for 
separately payable observation services. 
Our analysis confirmed that the three 
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diagnoses that are currently eligible for 
separate payment for observation 
services are appropriate, as those 
diagnoses are frequently reported in our 
visit-related claims with packaged 
observation services. In fact, diagnoses 
related to chest pain were, by far, the 
diagnosis most frequently reported for 
observation care, either separately 
payable or packaged. Other diagnoses 
that appeared in the claims data with 
packaged observation services included 
syncope and collapse, transient cerebral 
ischemia, and hypovolemia. 

The packaged status of those 
observation stays means that the data 
are often incomplete and the frequency 
of services may be underreported. 
Generally, information about packaged 
services is not as reliably reported as is 
that for separately paid services. 
However, we are not convinced that, for 
those other conditions (such as 
hypovolemia, syncope and collapse, 
among others), there is a well-defined 
set of hospital services that are distinct 
from the services provided during a 
clinic or emergency room visit. 
Separately payable observation care 
must include specific, clinically 
appropriate services, and we are still 
accumulating data and experience for 
the three medical conditions for which 
we are currently making separate 
payment. Therefore, we believe it is 
premature to expand the conditions for 
which we would separately pay for 
visit-related observation services. 

Hospitals have indicated that, even in 
the cases where the diagnostic tests 
have been performed, to assure that 
billing requirements for separately 
payable observation services under APC 
0339 are met, they must manually 
review the medical records to prepare 
the claims. If they do not conduct this 
manual review, they may not be coding 
appropriately for separately payable 
observation services. 

We have also received comments from 
the community and the APC Panel 
asserting that the requirements for 
diagnostic testing are overly prescriptive 
and administratively burdensome, and 
that hospitals may perform tests to 
comply with the CMS requirements, 
rather than based on clinical need. For 
example, a patient admitted directly to 
observation care with a diagnosis of 
chest pain may have had an 
electrocardiogram in a physician’s office 
just prior to admission to observation 
and may only need one additional 
electrocardiogram while receiving 
observation care. Thus, two more 
electrocardiograms performed in the 
hospital as required under the current 
OPPS observation policy might not be 
medically necessary. 

We continue to believe that the 
diagnostic testing criteria we established 
for the three medical conditions are the 
minimally appropriate tests for patients 
receiving a well-defined set of hospital 
observation services for those 
conditions. The previous example, 
notwithstanding, we also continue to 
believe that the majority of these tests 
would be performed in the hospital 
outpatient setting. We define 
observation care as an active treatment 
to determine if a patient’s condition is 
going to require that he or she be 
admitted as an inpatient or if the 
condition resolves itself and the patient 
is discharged. The currently required 
diagnostic tests reflect that an active 
assessment of the patient was being 
undertaken, and we believe they are 
generally medically necessary to 
determine whether a beneficiary will 
benefit from being admitted to 
observation care and aid in determining 
the appropriate disposition of the 
patient following observation care. 

After careful consideration, we agree 
that specifying which diagnostic tests 
must be performed as a prerequisite for 
payment of APC 0339 may be imposing 
an unreasonable reporting burden on 
hospitals and may, in some cases, result 
in unnecessary tests being performed. 
Therefore, beginning in CY 2005, we are 
proposing to remove the current 
requirements for specific diagnostic 
testing, and rely on clinical judgment in 
combination with internal and external 
quality review processes to ensure that 
appropriate diagnostic testing (which 
we expect would include some of the 
currently required diagnostic tests) is 
provided for patients receiving high 
quality, medically necessary observation 
care. 

Accordingly, we are proposing that, 
beginning in CY 2005, the following 
tests would no longer be required to 
receive payment for APC 0339 
(Observation): 

• For congestive heart failure, a chest 
x-ray (71010, 71020, 71030), and 
electrocardiogram (93005) and pulse 
oximetry (94760, 94761, 94762) 

• For asthma, a breathing capacity 
test (94010) or pulse oximetry (94760, 
94761, 94762) 

• For chest pain, two sets of cardiac 
enzyme tests; either two CPK (82550, 
82552, 82553) or two troponins (84484, 
84512) and two sequential 
electrocardiograms (93005) 

We believe that this proposed policy 
change would benefit hospitals because 
it would reduce administrative burden, 
allow more flexibility in management of 
beneficiaries in observation care, 
provide payment for clinically 
appropriate care, and remove a 

requirement that may have resulted in 
duplicative diagnostic testing. 

Hospitals and the APC Panel further 
suggested that we modify the method 
for accounting for the beneficiary’s time 
in observation care. Currently, hospitals 
report the time in observation beginning 
with the admission of the beneficiary to 
observation and ending with the 
physician’s order to discharge the 
patient from observation. There are two 
problems related to using the time of the 
physician discharge order to determine 
the ending time of observation care. 
First, providers assert that it is not 
possible to electronically capture the 
time of the physician’s orders for 
discharge. As a result, manual medical 
record review is required in order to bill 
accurately. Second, the hospital may 
continue to provide specific discharge- 
related observation care for a short time 
after the discharge orders are written 
and, therefore, may not be allowed to 
account for the full length of the 
observation care episode. In an effort to 
reduce hospitals’ administrative burden 
related to accurate billing, we are 
proposing to modify our instructions for 
counting time in observation care to end 
at the time the outpatient is actually 
discharged from the hospital or 
admitted as an inpatient. Our 
expectation is that specific, medically 
necessary observation services are being 
provided to the patient up until the time 
of discharge. However, we do not expect 
reported observation time to include the 
time patients remain in the observation 
area after treatment is finished for 
reasons that include waiting for 
transportation home. 

Although beneficiaries may be in 
observation care up to 48 hours or 
longer, we believe that, in general, 24 
hours is adequate for the clinical staff to 
determine what further care the patient 
needs. In CY 2005, we would continue 
to make separate payment for 
observation care based on claims 
meeting the requirement for payment of 
HCPCS code G0244 (Observation care 
provided by a facility to a patient with 
CHF, chest pain, or asthma, minimum 8 
hours, maximum 48 hours). However, 
we are proposing not to include claims 
reporting more than 48 hours of 
observation care in calculating the final 
payment rate for APC 0339. 

In CY 2005, we expect OPPS 
payments for observation care to 
increase over CY 2004 levels for two 
reasons. First, our proposal to eliminate 
the requirement that specific diagnostic 
tests be performed in order to receive 
separate payment for observation care 
will result in more observation stays 
being paid for under APC 0339. We 
identified a number of CY 2003 claims 
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with packaged observation services 
reported for congestive heart failure 
(CHF), asthma, and chest pains that 
would have qualified for separate 
payment absent the requirement that 
certain diagnostic tests be reported on 
the same claim. In the CY 2003 claims 
data we used for our analyses, we 
identified about 55,000 claims coded 
with G0244 for separate payment in 
APC 0339. We also identified 
approximately 13,500 claims coded for 
observation care provided to 
beneficiaries with one of the three 
eligible medical conditions that did not 
report HCPCS code G0244 for separate 
payment. Our analysis revealed that 
those claims satisfy all of the criteria for 
separate payment of observation 
services if we remove the requirements 
for diagnostic tests. As mentioned 
above, hospitals report that billing for 
separately payable observation services 
requires manual medical record review 
and the separate payment may not offset 
the cost of the additional work even if 
patients’ observation stays meet our 
criteria for separately payable 
observation services. Therefore, if we 
adopt our proposed changes, we expect 
the volume of claims for payment under 
APC 0339 to increase in CY 2005. 

This volume increase, combined with 
the slightly higher median cost 
calculated for APC 0339 based on CY 
2003 claims, would likely result in 
higher aggregate Medicare payments to 
hospitals for observation care in CY 
2005 than in previous years. We 
attribute the increase in payment rate 
for APC 0339 to an increase in the 
relative level of charges reported by 
hospitals for observation services in CY 

2003, compared to the relative level of 
charges reported by hospitals for all 
other outpatient services furnished 
during the same period. Our budget 
neutrality simulations, which we 
discuss in section XVI. of this preamble 
take into account both the increased 
payment for APC 0339 proposed for CY 
2005, as well as the increase in the 
volume of separately payable 
observation services that we project 
could result from the changes in criteria 
that we are proposing for CY 2005. 

Moreover, the increase in payments 
for observation care may be offset by a 
modest decrease in the number of 
previously required diagnostic tests 
performed by hospitals for patients in 
observation and in the reduction of 
billing for HCPCS code G0264, which 
pays for the initial nursing assessment 
of a patient directly admitted to 
observation for congestive heart failure, 
asthma, or chest pain when the stay 
does not meet all of the criteria for 
G0244. 

In summary, to receive separate 
payment for medically necessary 
observation services, G0244 in APC 
0339, involving specific goals and a 
plan of care that are distinct from the 
goals and plan of care for an emergency 
department, physician office, or clinic 
visit, we are proposing the following 
requirements beginning in CY 2005: 

• The beneficiary must have one of 
three medical conditions: congestive 
heart failure, chest pain, or asthma. The 
hospital bill must report as the 
admitting or principal diagnosis an 
appropriate ICD–9–CM code to reflect 
the condition. The eligible ICD–9–CM 
diagnosis codes for CY 2005 are shown 
in Table 34 below. 

• The hospital must provide and 
report on the bill an emergency 
department visit (APC 0610, 0611, or 
0612), clinic visit (APC 0600, 0601, or 
0602), or critical care (APC 0620) on the 
same day or the day before the 
separately payable observation care 
(G0244) is provided. For direct 
admissions to observation, in lieu of an 
emergency department visit, clinic visit, 
or critical care, G0263 (Adm with CHF, 
CP, asthma) must be billed on the same 
day as G0244. 

• HCPCS code G0244 must be billed 
for a minimum of 8 hours. 

• No procedures with a T status 
indicator, except the code for infusion 
therapy of other than a chemotherapy 
drug (currently HCPCS code Q0081 or 
as proposed in this proposed rule, CPT 
code 90780), can be reported on the 
same day or day before observation care 
is provided. 

• Observation time must be 
documented in the medical record and 
begins with the beneficiary’s admission 
to an observation bed and ends when he 
or she is discharged from the hospital. 

• The beneficiary must be in the care 
of a physician during the period of 
observation, as documented in the 
medical record by admission, discharge, 
and other appropriate progress notes 
that are timed, written, and signed by 
the physician. 

• The medical record must include 
documentation that the physician 
explicitly assessed patient risk to 
determine that the beneficiary would 
benefit from observation care. 

BILLING CODE 4120–01–P 
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E. Procedures That Will Be Paid Only as 
Inpatient Procedures 

[If you choose to comment on issues in 
this section, include the caption 

‘‘Inpatient Procedures’’ at the beginning 
of your comment.] 

Before implementation of the OPPS, 
Medicare paid reasonable costs for 
services provided in the outpatient 

department. The claims submitted were 
subject to medical review by the fiscal 
intermediaries to determine the 
appropriateness of providing certain 
services in the outpatient setting. We 
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did not specify in regulations those 
services that were appropriate to 
provide only in the inpatient setting and 
that, therefore, should be payable only 
when provided in that setting. 

Section 1833(t)(1)(B)(i) of the Act 
gives the Secretary broad authority to 
determine the services to be covered 
and paid for under the OPPS. In the 
April 7, 2000 final rule with comment 
period, we identified procedures that 
are typically provided only in an 
inpatient setting and, therefore, would 
not be paid by Medicare under the 
OPPS (65 FR 18455). These procedures 
comprise what is referred to as the 
‘‘inpatient list.’’ The inpatient list 
specifies those services that are only 
paid when provided in an inpatient 
setting. These are services that require 
inpatient care because of the nature of 
the procedure, the need for at least 24 
hours of postoperative recovery time or 
monitoring before the patient can be 
safely discharged, or the underlying 
physical condition of the patient. As we 
discussed in the April 7, 2000 final rule 
with comment period (65 FR 18455) and 
the November 30, 2001 final rule (66 FR 
59856), we use the following criteria 
when reviewing procedures to 
determine whether or not they should 
be moved from the inpatient list and 
assigned to an APC group for payment 
under the OPPS: 

• Most outpatient departments are 
equipped to provide the services to the 
Medicare population. 

• The simplest procedure described 
by the code may be performed in most 
outpatient departments. 

• The procedure is related to codes 
that we have already removed from the 
inpatient list. 

In the November 1, 2002 final rule (67 
FR 66792), we added the following 
criteria for use in reviewing procedures 
to determine whether they should be 
removed from the inpatient list and 
assigned to an APC group for payment 
under the OPPS: 

• We have determined that the 
procedure is being performed in 
multiple hospitals on an outpatient 
basis; or 

• We have determined that the 
procedure can be appropriately and 
safely performed in an ASC and is on 
the list of approved ASC procedures or 
proposed by us for addition to the ASC 
list. 

At the February 2004 meeting, the 
APC Panel made the recommendation to 
remove the following four abscess 
drainage CPT codes from the inpatient 
list: 44901, 49021, 49041, and 49061. As 
discussed in section II.G. of this 
preamble, we agree with the APC 
Panel’s recommendation and we are 
proposing to remove these four abscess 
codes from the inpatient list and to 
assign them to APC 0037 for OPPS 
payment in CY 2005. 

The APC Panel also made a 
recommendation to either eliminate the 
inpatient list from the OPPS or to 
evaluate the current list of procedures 
for any other appropriate changes. To 
determine the codes to be removed from 
the inpatient list, we have evaluated 
those codes that are performed in all 
sites of service other than the hospital 
inpatient setting approximately 60 
percent or more of the time. We have 
chosen 60 percent as a threshold 
because, in general, we believe that a 
procedure should be considered for 
removal from the inpatient list if there 
is evidence that it is being performed 
less than one half of the time in the 
hospital inpatient setting. For 
procedures where data have shown that 
they can be done in a safe and 
appropriate manner on an outpatient 
basis in a variety of different hospitals, 
we believe that it would be reasonable 
to consider the removal of the procedure 
from the inpatient list. After careful 
evaluation of the list of inpatient codes 
against our criteria, we are proposing to 
remove the procedures listed in Table 
35 from the inpatient list and to place 
them in APCs for payment under the 
OPPS. All of these codes would be 
assigned a status indicator ‘‘T’’, except 
for CPT codes 00174 and 00928, which 
would be assigned a status indicator ‘‘N’’ 
because, under the OPPS, anesthesia 
codes are packaged into the procedures 
with which they are billed. 
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BILLING CODE 4120–01–C 

For the reasons stated above, we are 
not proposing to accept the APC Panel’s 
recommendation to completely 
eliminate the inpatient list for CY 2005. 
However, we are soliciting comments, 
especially from professional societies 
and hospitals, on whether these 
procedures are appropriate for removal 
from the inpatient list and on whether 
any other such procedures should be 
paid under the OPPS. We are also 
asking commenters who recommend 
that a procedure that is currently on the 
inpatient list be reclassified to an APC 
to include evidence (preferably from 
peer-reviewed medical literature) that 
the procedure is being performed on an 
outpatient basis in a safe and effective 
manner. We request that commenters 
suggest an appropriate APC assignment 
for the procedure, and furnish 
supporting data, in the event that we 
determine in the final rule, based on 
comments, that the procedure would be 
payable under the OPPS in CY 2005. 

F. Hospital Coding for Evaluation and 
Management Services 
[If you choose to comment on issues in 
this section, include the caption ‘‘E/M 
Services Guidelines’’ at the beginning of 
your comment.] 

1. Background 
Currently, for claims processing 

purposes, we direct hospitals to use the 
CPT codes used by physicians to report 
clinic and emergency department visits 
on claims paid under the OPPS. 
However, we have received comments 
suggesting that the CPT codes are 
insufficient to describe the range and 
mix of services provided to patients in 
the clinic and emergency department 
setting because they are defined to 
reflect only the activities of physicians 
(for example, ongoing nursing care, and 
patient preparation for diagnostic tests). 
For both clinic and emergency 
department visits, there are currently 
five levels of care. To facilitate proper 
coding, we require each hospital to 

create an internal set of guidelines to 
determine what level of visit to report 
for each patient (April 7, 2000, final rule 
with comment period (65 FR 18434)). 

We have continued our efforts to 
address the situation of proper coding of 
clinic and emergency department visits 
to ensure proper Medicare payments to 
hospitals. Commenters who responded 
to the August 24, 2001 OPPS proposed 
rule (66 FR 44672) recommended that 
we retain the existing evaluation and 
management coding system until 
facility-specific evaluation and 
management codes for emergency 
department and clinic visits, along with 
national coding guidelines, were 
established. Commenters also 
recommended that we convene a panel 
of experts to develop codes and 
guidelines that are simple to understand 
and to implement, and that are 
compliant with the HIPAA 
requirements. We agreed with these 
commenters, and in our November 1, 
2002 OPPS final rule (67 FR 66792), we 
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stated that we believed the most 
appropriate forum for development of 
new code definitions and guidelines 
would be an independent expert panel 
that could provide information and data 
to us. We believed that, in light of the 
expertise of organizations such as the 
AHA and the AHIMA, these 
organizations were particularly well 
equipped to do so and to provide 
ongoing education to providers. 

The AHA and the AHIMA, on their 
own initiative, convened an 
independent expert panel comprised of 
members of the AHA and AHIMA, as 
well as representatives of the American 
College of Emergency Physicians, the 
Emergency Nurses Association, and the 
American Organization of Nurse 
Executives, to develop code 
descriptions and guidelines for hospital 
emergency department and clinic visits 
and to provide us with the information 
and data. In June 2003, we received the 
panel’s input concerning a set of 
national coding guidelines for 
emergency and clinic visits. 

We are currently considering the 
panel’s set of coding guidelines and the 
public comments we have received in 
response to them. In the November 7, 
2003 OPPS final rule with comment 
period (68 FR 63463), we also indicated 
that we would implement new 
evaluation and management codes only 
when we are also ready to implement 
guidelines for their use. We further 
indicated that we would allow ample 
opportunity for public comment, 
systems changes, and provider 
education before implementing such 
new coding requirements. 

2. Proposal for Evaluation and 
Management Guidelines 

In the November 7, 2003 OPPS final 
rule with comment period (68 FR 
63463), we discussed our primary 
concerns and direction for developing 
the proposed coding guidelines for 
emergency department and clinic visits 
and indicated our plans to make 
available for public comment the 
proposed coding guidelines that we are 
considering through the CMS OPPS 
website as soon as we have completed 
them. We will notify the public through 
our ‘‘listserve’’ when the proposed 
guidelines will become available. To 
subscribe to this listserve, individuals 
should access the following website: 
http://www.cms.hhs.gov/medlearn/ 
listserv.asp and follow the directions to 
the OPPS listserve. When we post the 
proposed guidelines on the website, we 
will provide ample opportunity for the 
public to comment. 

In addition, we will provide ample 
time to train clinicians and coders on 

the use of new codes and guidelines and 
for hospitals to modify their systems. 
We anticipate providing at least 6 to 12 
months notice prior to implementation 
of the new evaluation and management 
codes and guidelines. We will continue 
working to develop and test the new 
codes even though we have not yet 
made plans for their implementation. 

G. Brachytherapy Payment Issues 
[If you choose to comment on issues in 
this section, include the caption 
‘‘Brachytherapy’’ at the beginning of 
your comment.] 

Payment for Brachytherapy Sources 
(Section 621(b) of Pub. L. 108–173, 
MMA) 

Sections 621(b)(1) and (b)(2) of Pub. L. 
108–173 amended the Act by adding 
section 1833(t)(16)(C) and section 
1833(t)(2)(H), respectively, to establish 
separate payment for devices of 
brachytherapy consisting of a seed or 
seeds (or radioactive source) based on a 
hospital’s charges for the service, 
adjusted to cost. Charges for the 
brachytherapy devices may not be used 
in determining any outlier payments 
under the OPPS. In addition, consistent 
with our practice under the OPPS to 
exclude items paid at cost from budget 
neutrality consideration, these items 
must be excluded from budget 
neutrality as well. The period of 
payment under this provision is for 
brachytherapy sources furnished from 
January 1, 2004 through December 31, 
2006. 

In the OPPS interim final rule with 
comment period published on January 
6, 2004 (69 FR 827), we implemented 
sections 621(b)(1) and 621(b)(2)(C) of 
Pub. L. 108–173. We stated that we will 
pay for the brachytherapy sources listed 
in Table 4 of the interim final rule with 
comment period (69 FR 828) on a cost 
basis, as required by the statute. The 
status indicator for brachytherapy 
sources was changed to ‘‘H.’’ The 
definition of status indicator ‘‘H’’ was 
for pass-through payment only for 
devices, but the brachytherapy sources 
affected by new sections 1833(t)(16)(C) 
and 1833(t)(2)(H) of the Act are not 
pass-through device categories. 
Therefore, we also changed, for CY 
2004, the definition of payment status 
indicator ‘‘H’’ to include nonpass- 
through brachytherapy sources paid on 
a cost basis. This use of status indicator 
‘‘H’’ is a pragmatic decision that allows 
us to pay for brachytherapy sources in 
accordance with new section 
1833(t)(16)(C) of the Act, effective 
January 1, 2004, without having to 
modify our claims processing systems. 
We stated in the January 6, 2004 interim 

final rule with comment period that we 
would revisit the use and definition of 
status indicator ‘‘H’’ for this purpose in 
the OPPS update for CY 2005. 
Therefore, in this proposed rule, we are 
soliciting further comments on this 
policy. 

As we indicated in the January 6, 
2004 interim final rule with comment 
period, we began payment for the 
brachytherapy source in HCPCS code 
C1717 (Brachytx source, HCR lr–192) 
based on the hospital’s charge adjusted 
to cost beginning January 1, 2004. Prior 
to enactment of Pub. L. 108–173, these 
sources were paid as packaged services 
in APC 0313. As a result of the 
requirement under Pub. L. 108–173 to 
pay for C1717 separately, we adjusted 
the payment rate for APC 0313, 
Brachtherapy, to reflect the unpackaging 
of the brachytherapy source. 

Section 1833(t)(2)(H) of the Act, as 
added by section 621(b)(2)(C) of Pub. L. 
108–173, mandated the creation of 
separate groups of covered OPD services 
that classify brachytherapy devices 
separately from other services or groups 
of services. The additional groups must 
be created in a manner that reflects the 
number, isotope, and radioactive 
intensity of the devices of 
brachytherapy furnished, including 
separate groups for Palladium-103 and 
Iodine-125 devices. 

We invited the public to submit 
recommendations for new codes to 
describe brachytherapy sources in a 
manner that reflects the number, 
radioisotope, and radioactive intensity 
of the sources. We requested 
commenting parties to provide a 
detailed rationale to support 
recommended new codes. We stated 
that we would propose appropriate 
changes in codes for brachytherapy 
sources in the CY 2005 OPPS update. 

At its meetings of February 18 
through 20, 2004, the APC Panel heard 
from parties that recommended the 
addition of two new brachytherapy 
codes and HCPCS codes for high 
activity Iodine-125 and high activity 
Palladium-103. The APC Panel, in turn, 
recommended that CMS establish new 
HCPCS codes and new APCs, on a per 
source basis, for these two 
brachytherapy sources. 

We have considered this 
recommendation and agree with the 
APC Panel. Therefore, we are proposing 
to establish the following two new 
brachytherapy source codes for CY 
2005: 

• Cxxx1 Brachytherapy source, high 
activity, Iodine-125, per source 

• Cxxx2 Brachytherapy source, high 
activity, Palladium-103, per source 
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In addition, we believe the APC 
Panel’s recommendation to establish 
new HCPCS codes that would 
distinguish high activity Iodine-125 
from high activity Palladium-103 on a 
per source basis is an approach that 
should be implemented for other 
brachytherapy code descriptors, as well. 
Specifically, that recommendation 
would require that we include in the 
HCPCS code descriptor for such 
brachytherapy sources that the new high 
activity sources are paid ‘‘per source.’’ 

Therefore, we are proposing to include 
‘‘per source’’ in the HCPCS code 
descriptors for all those brachytherapy 
source descriptors for which units of 
payment are not already delineated. 

Further, a new linear source 
Palladium-103 came to our attention in 
CY 2003 by means of an application for 
a new device category for pass-through 
payment. While we declined to create a 
new category for pass-through payment, 
we believe that this source falls under 
the provisions of Pub. L. 108–173 for 
separate cost-based payment as a 

brachytherapy source. Accordingly, we 
are proposing to add, for separate 
payment, the following code of linear 
source Palladium-103: Cxxx3 
Brachytherapy linear source, Palladium- 
103, per 1 mm. 

Table 36 provides a complete listing 
of the HCPCS codes, long descriptors, 
APC assignments and status indicators 
that we are proposing for brachytherapy 
sources paid under the OPPS in CY 
2005. 

BILLING CODE 4120–01–P 

BILLING CODE 4120–01–C 

H. Payment for APC 0375, Ancillary 
Outpatient Services When Patient 
Expires 

In CY 2003, we implemented a new 
modifier –CA, Procedure payable only 
in the inpatient setting when performed 
emergently on an outpatient who dies 

before admission. The purpose of this 
modifier is to allow payment, under 
certain conditions, for outpatient 
services on a claim that have the same 
date of service as a HCPCS code with 
status indicator ‘‘C’’ that is billed with 
modifier –CA. When a procedure with 
status indicator ‘‘C’’ (inpatient services 
not payable under the OPPS) was billed 

with modifier –CA, we made payment 
of a fixed amount, under New 
Technology APC 0977. 

In the November 7, 2003 final rule 
with comment period, we implemented 
APC 0375 to pay for services furnished 
in CY 2004 on the same date billed for 
a procedure code with modifier –CA, 
(68 FR 63467). We were concerned that 
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continuing to pay a fixed amount under 
a new technology APC for otherwise 
payable outpatient services furnished on 
the same date of service that a 
procedure with status indicator ‘‘C’’ is 
performed emergently on an outpatient 
would not result in appropriate 
payment for these services. That is, 
continuing to make payment under a 
new technology APC would not allow 
us to establish a relative payment 
weight for the services, subject to 
recalibration based on actual hospital 
costs. 

We implemented a payment rate of 
$1,150 for APC 0375, which is the 
payment amount for the restructured 
New Technology—Level XIII, APC 1513, 
that replaced APC 0977, in CY 2004. We 
also stated that for the CY 2005 update 
of the OPPS, we would calculate a 
median cost and relative payment 
weight for APC 0375 using charge data 
from CY 2003 claims for line items with 
a HCPC code and status indicator ‘‘V,’’ 
‘‘S,’’ ‘‘T,’’ ‘‘X,’’ ‘‘N,’’ ‘‘K,’’ ‘‘G,’’ and ‘‘H,’’ 
in addition to charges for revenue codes 
without a HCPCS code, that have the 
same date of service reported for a 
procedure billed with modifier –CA. We 
would then determine whether to set 
payment for APC 0375 based on our 
claims data or continue a fixed payment 
rate for these special services. 

In accordance with this methodology, 
for CY 2005 we reviewed the services on 
the 18 claims that reported modifier 
–CA in CY 2003. We calculated a 
median cost for the aggregated payable 
services on the 18 claims reporting 
modifier –CA in the amount of 
$2,804.18. The mix of outpatient 
services that were reported appeared 
reasonable for a patient with an 
emergent condition requiring immediate 
medical intervention, and revealed a 
wide range of costs, which would also 
be expected. Therefore, we are 
proposing to set the payment rate for 
APC 0375 in accordance with the same 
methodology we have followed to set 
payment rates for the other procedural 
APCS in CY 2005, based on the relative 
payment weight calculated for APC 
0375. 

VIII. Proposed Conversion Factor 
Update for CY 2005 
[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Conversion Factor’’ at the beginning of 
your comment.] 

Section 1833(t)(3)(C)(ii) of the Act 
requires us to update the conversion 
factor used to determine payment rates 
under the OPPS on an annual basis. 
Section 1833(t)(3)(C)(iv) of the Act 
provides that, for CY 2005, the update 
is equal to the hospital inpatient market 

basket percentage increase applicable to 
hospital discharges under section 
1886(b)(3)(B)(iii) of the Act. 

The forecast of the hospital market 
basket increase for FY 2005 published 
in the IPPS proposed rule on May 18, 
2004, is 3.3 percent (69 FR 28374). To 
set the proposed OPPS conversion factor 
for CY 2005, we increased the CY 2004 
conversion factor of $54.561, as 
specified in the November 7, 2003 final 
rule (68 FR 63459), by 3.3 percent. 

In accordance with section 
1833(t)(9)(B) of the Act, we further 
adjusted the proposed conversion factor 
for CY 2004 to ensure that the revisions 
we are proposing to update by means of 
the wage index are made on a budget- 
neutral basis. We calculated a proposed 
budget neutrality factor of 1.001 for 
wage index changes by comparing total 
payments from our simulation model 
using the proposed FY 2005 IPPS wage 
index values to those payments using 
the current (FY 2004) IPPS wage index 
values. In addition, for CY 2005, 
allowed pass-through payments have 
decreased to 0.13 percent of total OPPS 
payments, down from 1.3 percent in CY 
2004. The proposed conversion factor is 
also adjusted by the difference in 
estimated pass-through payments of 
1.17 percent. 

The proposed market basket increase 
update factor of 3.3 percent for CY 2005, 
the required wage index budget 
neutrality adjustment of approximately 
1.001, and the 1.17 percent adjustment 
to the pass-through estimate result in a 
proposed conversion factor for CY 2005 
of $57.098. 

IX. Proposed Wage Index Changes for 
CY 2005 
[If you choose to comment on issues in 
this section, please include the caption 
‘‘Wage Index’’ at the beginning of your 
comment.] 

Section 1833(t)(2)(D) of the Act 
requires the Secretary to determine a 
wage adjustment factor to adjust, for 
geographic wage differences, the portion 
of the OPPS payment rate and the 
copayment standardized amount 
attributable to labor and labor-related 
cost. This adjustment must be made in 
a budget neutral manner. 

As discussed in section III.B., of this 
preamble, we are proposing to 
standardize 60 percent of estimated 
costs (labor-related costs) for geographic 
area wage variation using the IPPS wage 
indices that are calculated prior to 
adjustments for reclassification to 
remove the effects of differences in area 
wage levels in determining the OPPS 
payment rate and the copayment 
standardized amount. The proposed 
IPPS pre-reclassified urban and rural 

wage indices for FY 2005 are reprinted 
in Addenda L and M of this proposed 
rule. 

In accordance with section 
1886(d)(3)(E) of the Act, the IPPS wage 
index is updated annually. In this 
proposed rule, we are proposing to use 
the proposed corrected FY 2005 hospital 
IPPS wage index for urban areas 
published in the Federal Register on 
June 25, 2004 (69 FR 35919) and the 
proposed FY 2005 hospital IPPS wage 
index for rural areas published in the 
Federal Register on May 18, 2004 (69 
FR 28580) to determine the wage 
adjustments for the OPPS payment rate 
and the copayment standardized 
amount for CY 2005. We note that the 
proposed FY 2005 IPPS wage indices 
reflect a number of proposed changes as 
a result of the new OMB standards for 
defining geographic statistical areas, the 
proposed implementation of a 
occupational mix adjustment as part of 
the wage index, and new wage 
adjustments provided for under Pub. L. 
108–173. The following is a brief 
summary of the proposed changes in the 
FY 2005 IPPS wage indices and any 
adjustments that we are proposing to 
apply to the OPPS for CY 2005. (We 
refer the reader to the May 18, 2004 
IPPS proposed rule (69 FR 28248) for a 
fuller discussion of the proposed 
changes to the wage indices.) 

A. The proposed use of the new Core 
Based Statistical Areas (CBSAs) issued 
by the Office of Management and 
Budget (OMB) as revised standards for 
designating geographical statistical areas 
based on the 2000 Census data, to define 
labor market areas for hospitals for 
purposes of the IPPS wage index. The 
OMB revised standards were published 
in the Federal Register on December 27, 
2000 (65 FR 82235), and OMB 
announced the new CBSAs on June 6, 
2003, through an OMB bulletin. In the 
FY 2005 hospital IPPS proposed rule, 
for wage index purposes, we proposed 
to treat hospitals designated as rural 
under the new CBSA classification 
system that were previously located in 
an MSA as if they were located in their 
old MSA, and further proposed to 
maintain that MSA designation for 
determining a wage index for the next 
3 years. To be consistent, we are 
proposing to apply the same criterion to 
TEFRA hospitals paid under the OPPS 
but not under the IPPS and to maintain 
that MSA designation for determining a 
wage index for the next 3 years. This 
proposed policy would impact six 
TEFRA providers for purposes of OPPS 
payment. 

B. The proposed incorporation of a 
blend of an occupational mix adjusted 
wage index into the unadjusted wage 
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index to reflect the effect of hospitals’ 
employment choices of occupational 
categories to provide specific patient 
care. 

C. The reclassifications of hospitals to 
geographic areas for purposes of the 
wage index that were approved under 
the one-time appeal process for 
hospitals authorized under section 508 
of Pub. L. 108–173 (May 18, 2004 IPPS 
proposed rule (69 FR 28265 through 
28266)). 

D. The proposed implementation of 
an adjustment to the wage index to 
reflect the ‘‘out-migration’’ of hospital 
employees who reside in one county but 
commute to work in a different county 
with a higher wage index, in accordance 
with section 505 of Pub. L. 108–173 
(May 18, 2004 IPPS proposed rule (69 
FR 28266 through 28269). Hospitals 
paid under the IPPS located in the 
qualifying section 505 ‘‘out-migration’’ 
counties received a wage index increase. 
We are proposing to apply the same 
criterion to TEFRA hospitals paid under 
the OPPS but not paid under the IPPS. 
Therefore, TEFRA hospitals located in a 
qualifying section 505 county would 
also receive an increase to their wage 
index under OPPS. These additional 
hospitals are listed in Addendum K to 
this proposed rule with all IPPS 
hospitals receiving a wage index 
increase because they are located in a 
qualifying 505 county. 

The following proposed FY 2005 IPPS 
wage indices that were published in the 
May 18, 2004 Federal Register (69 FR 
28195) or corrected in the June 25, 2004 
Federal Register (69 FR 35919) are 
reprinted as Addenda in this OPPS 
proposed rule: Addendum H—Wage 
Index for Urban Areas; Addendum I— 
Wage Index for Rural Areas; Addendum 
J—Wage Index for Hospitals That Are 
Reclassified; Addendum K—Wage Index 
Adjustment for Commuting Hospital 
Employees (Out-Migration) in 
Qualifying Counties; Addendum L— 
Pre-Reclassified Wage Index for Urban 
Areas; Addendum M—Pre-Reclassified 
Wage Index for Rural Areas; Addendum 
N—Hospital Reclassifications and 
Redesignations by Individual Hospital 
under Section 508 of Pub. L. 108–173. 
We are proposing to use these IPPS 
indices, as they are finalized by July 30, 
2004, to adjust the payment rates and 
coinsurance amounts that we will 
publish in the OPPS final rule for CY 
2005. Because the reclassification that 
results from implementation of section 
508 of Pub. L. 108–173 is not subject to 
budget neutrality, we have not taken it 
into account in developing the OPPS 
budget neutrality estimates for CY 2005. 
However, the wage index increases that 
result from implementation of section 

505 of Pub. L. 108–173 are subject to 
budget neutrality. Therefore, we have 
included the wage index changes 
associated with section 505 of Pub. L. 
108–173 in calculating the OPPS budget 
neutrality estimates for CY 2005. 

X. Determination of Proposed Payment 
Rates and Outlier Payments for CY 
2005 

A. Calculation of the Proposed National 
Unadjusted Medicare Payment 

[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Payment Rate for APCs’’ at the 
beginning of your comment.] 

The basic methodology for 
determining prospective payment rates 
for OPD services under the OPPS is set 
forth in existing regulations at §§ 419.31 
and 419.32. The payment rate for 
services and procedures for which 
payment is made under the OPPS is the 
product of the conversion factor 
calculated in accordance with section 
VIII. of this proposed rule, and the 
relative weight determined under 
section III. of this proposed rule. 
Therefore, the national unadjusted 
payment rate for APCs contained in 
Addendum A to this proposed rule and 
for payable HCPCS codes in Addendum 
B to this proposed rule (Addendum B is 
provided as a convenience for readers) 
was calculated by multiplying the 
proposed CY 2005 scaled weight for the 
APC by the proposed CY 2005 
conversion factor. 

However, to determine the payment 
that would be made under the OPPS to 
a specific hospital for an APC for a 
service other than a drug, in a 
circumstance in which the multiple 
procedure discount does not apply, we 
take the following steps: 

Step 1. Calculate 60 percent (the 
labor-related portion) of the national 
unadjusted payment rate. Since initial 
implementation of the OPPS, we have 
used 60 percent to represent our 
estimate of that portion of costs 
attributable, on average, to labor. (See 
the April 7, 2000 final rule with 
comment period (65 FR 18496 through 
18497), for a detailed discussion of how 
we derived this percentage.) 

Step 2. Determine the wage index area 
in which the hospital is located and 
identify the wage index level that 
applies to the specific hospital. 
Addenda H, I, J, and L to this proposed 
rule, which reflect the new proposed 
geographic statistical areas as a result of 
revised OMB standards (urban and 
rural) to which hospitals would be 
assigned for FY 2005 under the IPPS 
and the reclassifications of hospitals 
under the one-time appeals process 

under section 508 of Pub. L. 108–173, 
contain the wage index values assigned 
to each area. The wage index values 
include the proposed occupational mix 
adjustment described in section IX. of 
this proposed rule that was developed 
for the IPPS. 

Step 3. Adjust the wage index of 
hospitals located in certain qualifying 
counties that have a relatively high 
percentage of hospital employees who 
reside in the county but who work in a 
different county with a higher wage 
index, in accordance with section 505 of 
Pub. L. 108–173. Addendum K contains 
the qualifying counties and the 
proposed wage index increase 
developed for the IPPS. 

Step 4. Multiply the applicable wage 
index determined under Steps 2 and 3 
by the amount determined under Step 1 
that represents the labor-related portion 
of the national unadjusted payment rate. 

Step 5. Calculate 40 percent (the 
nonlabor-related portion) of the national 
unadjusted payment rate and add that 
amount to the resulting product of Step 
4. The result is the wage index adjusted 
payment rate for the relevant wage 
index area. 

B. Proposed Hospital Outpatient Outlier 
Payments 
[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Outlier Payments’’ at the beginning of 
your comment.] 

For OPPS services furnished between 
August 1, 2000, and April 1, 2002, we 
calculated outlier payments in the 
aggregate for all OPPS services that 
appear on a bill in accordance with 
section 1833(t)(5)(D) of the Act. In the 
November 30, 2001 final rule (66 FR 
59856 through 59888), we specified 
that, beginning with CY 2002, we 
calculate outlier payments based on 
each individual OPPS service. We 
revised the aggregate method that we 
had used to calculate outlier payments 
and began to determine outlier 
payments on a service-by-service basis. 

As explained in the April 7, 2000 
final rule with comment period (65 FR 
18498), we set a target for outlier 
payments at 2.0 percent of total 
payments. For purposes of simulating 
payments to calculate outlier 
thresholds, we set the target for outlier 
payments at 2.0 percent for CYs 2001, 
2002, 2003, and 2004. For reasons 
discussed in the November 7, 2003 final 
rule with comment period (68 FR 
63469), for CY 2004, we established a 
separate outlier threshold for CMHCs. 
For CY 2004, the outlier threshold is 
met when costs of furnishing a service 
or procedure by a hospital exceed 2.6 
times the APC payment amount or when 
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the cost of furnishing services by a 
CMHC exceeds 3.65 times the APC 
payment amount. The current outlier 
payment percentage is 50 percent of the 
amount of costs in excess of the 
threshold. 

For CY 2005, we are proposing to 
continue to set the target for outlier 
payments at 2.0 percent of total OPPS 
payments (a portion of that 2.0 percent, 
0.6 percent, would be allocated to 
CMHCs for partial hospitalization 
program (PHP) services). 

Outlier payments are intended to 
ensure beneficiary access to services by 
having the Medicare program share in 
the financial loss incurred by a provider 
associated with individual, 
extraordinarily expensive cases. They 
are not intended to pay hospitals 
additional amounts for specific services 
on a routine basis. In its March 2004 
Report, MedPAC found that 50 percent 
of OPPS outlier payments in CY 2004 
were for 21 fairly common services that 
had relatively low APC payment rates, 
such as plain film x-rays and pathology 
services. We are concerned by the 
MedPAC findings which indicate that a 
significant portion of outlier payments 
are being made for high volume, lower 
cost services rather than for unusually 
high cost services, contrary to the intent 
of an outlier policy. (A full discussion 
of the 2004 MedPAC recommendations 
related to the OPPS and the CMS 
response to those recommendations can 
be found in section XII. of this 
preamble.) 

In light of the MedPAC findings, we 
are proposing to change the standard we 
have used to qualify a service for outlier 
payments since the OPPS was originally 
implemented. That is, in addition to the 
outlier threshold we have applied since 
the beginning of the OPPS, which 
requires that a hospital’s cost for a 
service exceed the APC payment rate for 
that service by a specified multiple of 
the APC payment rate, we are proposing 
to add a fixed dollar threshold that 
would have to be met in order for a 
service to qualify for an outlier 
payment. Section 1833(t)(5)(A) of the 
Act gives the Secretary the authority to 
impose a fixed dollar threshold in 
addition to an APC multiplier threshold. 
By imposing a dollar threshold, we 
expect to redirect outlier payments from 
lower cost, relatively simple procedures 
to more complex, expensive procedures 
for which the costs associated with 
individual cases could be exceptionally 
high and for which hospitals have a 
financial risk would be at greater risk 
financially. 

In this proposed rule, we are 
proposing to require that, in order to 
qualify for an outlier payment, the cost 

of a service must exceed 1.5 times the 
APC payment rate and the cost must 
also exceed the sum of the APC rate 
plus a $625 fixed dollar threshold. 
Based upon our review of the data, a 
threshold of $625 better meets our 2.0 
percent targets. When the cost of a 
hospital outpatient service exceeds 
these thresholds, we would pay 50 
percent of the amount by which the cost 
of furnishing the service exceeds 1.5 
times the APC payment rate (the APC 
multiple) as an outlier payment. 

We are proposing to set the dollar 
threshold at a level that would, for all 
intents and purposes, exclude outliers 
for a number of lower cost services. For 
example, under the CY 2004 
methodology a service mapped to an 
APC with a payment rate of $20 would 
only have to exceed $52 (2.6 × APC 
payment amount) in order to qualify for 
an outlier payment. Our proposed 
policy for CY 2005 with the additional 
fixed dollar threshold would require 
that the service in this example exceed 
$645 in order to qualify for an outlier 
payment. That is, the cost of the service 
would have to exceed both 1.5 times the 
APC payment rate, or $30, and $645 
($20 + $625). 

The proposed dollar threshold would 
also enable us to lower the APC 
multiplier portion of the total outlier 
threshold from 2.6 to 1.5. We have 
chosen a multiple of 1.5 because this 
continues to recognize some variability 
relative to APC payment implicit in the 
current statute, but limits its impact in 
determining outlier payments. Under 
the proposed changes to the outlier 
methodology, it would also be easier for 
the higher cost cases of a complex, 
expensive procedure or service to 
qualify for outlier payments because the 
$625 threshold is a small portion of the 
total payment rate for high cost services. 
For example, under the CY 2004 
methodology, a service mapped to an 
APC with a payment rate of $20,000 
would have to exceed $52,000 in order 
to qualify for an outlier payment but, as 
proposed for CY 2005, would have to 
exceed only $30,000. That is, the cost of 
the service would have to exceed both 
1.5 times the APC payment rate, or 
$30,000, and $20,625 ($20,000 + $625). 
Further, outlier payments for unusually 
expensive cases would be higher 
because the APC multiplier for outlier 
payment would decrease from 2.6 to 1.5 
times the APC payment rate. 

As discussed in the following section 
pertaining to Proposed Payment for 
Partial Hospitalization services, we are 
proposing to set the APC multiplier 
outlier threshold for CMHCs for CY 
2005 at 3.35 times the APC payment 
amount and the CY 2005 outlier 

payment percentage applicable to costs 
in excess of the threshold at 50 percent. 

C. Proposed Payment for Partial 
Hospitalization 
[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Partial Hospitalization’’ at the 
beginning of your comment.] 

1. Background 
Partial hospitalization is an intensive 

outpatient program of psychiatric 
services provided to patients as an 
alternative to inpatient psychiatric care 
for beneficiaries who have an acute 
mental illness. A partial hospitalization 
program (PHP) may be provided by a 
hospital to its outpatients or by a 
Medicare-certified CMHC. Section 
1833(t)(1)(B)(i) of the Act provides the 
Secretary with the authority to designate 
the hospital outpatient services to be 
covered under the OPPS. Section 
419.21(c) of the Medicare regulations 
that implement this provision specifies 
that payments under the OPPS will be 
made for partial hospitalization services 
furnished by CMHCs. Section 
1883(t)(2)(C) of the Act requires that we 
establish relative payment weights 
based on median (or mean, at the 
election of the Secretary) hospital costs 
determined by 1996 claims data and 
data from the most recent available cost 
reports. Payment to providers under the 
OPPS for PHPs represents the provider’s 
overhead costs associated with the 
program. Because a day of care is the 
unit that defines the structure and 
scheduling of partial hospitalization 
services, we established a per diem 
payment methodology for the PHP APC, 
effective for services furnished on or 
after August 1, 2000. For a detailed 
discussion, see the April 7, 2000 OPPS 
final rule (65 FR 18452). 

2. Proposed PHP APC Update for CY 
2005 

For calculation of the proposed CY 
2005 per diem payment, we used the 
same methodology that was used to 
compute the CY 2004 per diem 
payment. For CY 2004, the per diem 
amount was based on three quarters of 
hospital and CMHC PHP claims data 
(for services furnished from April 1, 
2002, through December 31, 2002). We 
used data from all hospital bills 
reporting condition code 41, which 
identifies the claim as partial 
hospitalization, and all bills from 
CMHCs because CMHCs are Medicare 
providers only for the purpose of 
providing partial hospitalization 
services. We used cost-to-charge ratios 
from the most recently available 
hospital and CMHC cost reports to 
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convert each provider’s line item 
charges as reported on bills, to estimate 
the provider’s cost for a day of PHP 
services. Per diem costs are then 
computed by summing the line item 
costs on each bill and dividing by the 
number of days on the bill. 

Unlike hospitals, CMHCs do not file 
cost reports electronically and the cost 
report information is not included in the 
Healthcare Cost Report Information 
System (HCRIS). The CMHC cost reports 
are held by the Medicare fiscal 
intermediaries. In a Program 
Memorandum issued on January 17, 
2003 (Transmittal A–03–004), we 
directed fiscal intermediaries to 
recalculate hospital and CMHC cost-to- 
charge ratios using the most recently 
settled cost reports by April 30, 2003. 
Following the initial update of cost-to- 
charge ratios, fiscal intermediaries were 
further instructed to continue to update 
a provider’s cost-to-charge ratio and 
enter revised cost-to-charge ratios into 
the outpatient provider specific file. 
Therefore, for CMHCs, we use cost-to- 
charge ratios from the outpatient 
provider specific file. For CY 2005, we 
analyzed 12 months of data for hospital 
and CMHC PHP claims for services 
furnished between January 1, 2003, and 
December 31, 2003. Updated cost-to- 
charge ratios reduced the median cost 
per day for CMHCs. The revised 
medians are $313 for CMHCs and $213 
for hospitals. Combining these files 
results in a median per diem PHP cost 
of $297. As with all APCs in the OPPS, 
the median cost for each APC is scaled 
to be relative to a mid-level office visit 
and the conversion factor is applied. We 
are proposing the resulting APC amount 
for PHP of $292.19 for CY 2005, of 
which $58.44 is the beneficiary’s 
coinsurance. 

3. Separate Threshold for Outlier 
Payments to CMHCs 

In the November 7, 2003 final rule 
with comment period (68 FR 63469), we 
indicated that, given the difference in 
PHP charges between hospitals and 
CMHCs, we did not believe it was 
appropriate to make outlier payments to 
CMHCs using the outlier percentage 
target amount and threshold established 
for hospitals. There was a significant 
difference in the amount of outlier 
payments made to hospitals and CMHCs 
for PHP. Further analysis indicated the 
use of outlier payments was contrary to 
the intent of the outlier policy as 
discussed previously in section X.B. 
above. Therefore, for CY 2004, we 
established a separate outlier threshold 
for CMHCs. We designated a portion of 
the estimated 2.0 percent outlier target 
amount specifically for CMHCs, 

consistent with the percentage of 
projected payments to CMHCs under the 
OPPS in CY 2004, excluding outlier 
payments. 

As stated in the November 7, 2003 
final rule with comment period, CMHCs 
were projected to receive 0.5 percent of 
the estimated total OPPS payments in 
CY 2004. The CY 2004 outlier threshold 
is met when the cost of furnishing 
services by a CMHC exceeds 3.65 times 
the APC payment amount. The current 
outlier payment percentage is 50 
percent of the amount of costs in excess 
of the threshold. 

CMS and the Office of the Inspector 
General are continuing to monitor the 
excessive outlier payments to CMHCs. 
However, we do not yet have CY 2004 
claims data that will show the effect of 
the separate outlier threshold for 
CMHCs that was effective January 1, 
2004. Therefore, for CY 2005, as 
discussed in section X.B. of this 
preamble, we are proposing to continue 
to set the target for hospital outpatient 
outlier payments at 2.0 percent of total 
OPPS payments. We are proposing that 
a portion of that 2.0 percent, 0.6 
percent, would be allocated to CMHCs 
for PHP services. We propose 0.6 
percent for CMHCs because the 
percentage of CMHC’s payment to total 
OPPS payment rose slightly in the CY 
2003 claims data. In the absence of CY 
2004 claims data, we developed 
simulations for CY 2005. As discussed 
in section X.B. of this preamble, we are 
proposing a dollar threshold in addition 
to an APC multiplier threshold for 
hospital OPPS outlier payments. 
However, because PHP is the only APC 
for which CMHCs may receive payment 
under the OPPS, we would not expect 
to redirect outlier payments by 
imposing a dollar threshold. Therefore, 
we are not proposing a dollar threshold 
for CMHC outliers. We are proposing to 
set the outlier threshold for CMHCs for 
CY 2005 at 3.35 percent times the APC 
payment amount and the CY 2005 
outlier payment percentage applicable 
to costs in excess of the threshold at 50 
percent. 

XI. Proposed Beneficiary Copayments 
for CY 2005 
[If you choose to comment on issues in 
this section, please indicate the caption 
‘‘Copayment’’ at the beginning of your 
comment.] 

A. Background 
Section 1833(t)(3)(B) of the Act 

requires the Secretary to set rules for 
determining copayment amounts to be 
paid by beneficiaries for covered OPD 
services. Section 1833(t)(8)(C)(ii) of the 
Act specifies that the Secretary must 

reduce the national unadjusted 
copayment amount for a covered OPD 
service (or group of such services) 
furnished in a year in a manner so that 
the effective copayment rate 
(determined on a national unadjusted 
basis) for that service in the year does 
not exceed specified percentages. For all 
services paid under the OPPS in CY 
2005, the specified percentage is 45 
percent of the APC payment rate. 
Section 1833(t)(3)(B)(ii) of the Act 
provides that, for a covered OPD service 
(or group of such services) furnished in 
a year, the national unadjusted 
coinsurance amount cannot be less than 
20 percent of the OPD fee schedule 
amount. 

B. Proposed Copayment for CY 2005 
For CY 2005, we determined 

copayment amounts for new and revised 
APCs using the same methodology that 
we implemented for CY 2004 (see the 
November 7, 2003 final rule 68 FR 
63458). The unadjusted copayment 
amounts for services payable under the 
OPPS effective January 1, 2005 are 
shown in Addendum A and Addendum 
B. 

XII. MedPAC Recommendations 
The Medicare Payment Advisory 

Commission (MedPAC) in its March 
2004 Report to the Congress: ‘‘Medicare 
Payment Policy,’’ made two 
recommendations relating to the OPPS. 
This section provides responses to those 
recommendations. 

Recommendation 3A–2: The Congress 
should increase payment rates for the 
OPPS by the projected rate of increase 
in the hospital market basket index for 
CY 2005. 

Response: Section 1833(t)(3)(C)(ii) of 
the Act requires the Secretary to update 
the conversion factor used to determine 
payment rates under the OPPS on an 
annual basis. Section 1833(t)(3)(C)(iv) of 
the Act provides that, for CY 2005, the 
update is equal to the hospital inpatient 
market basket percentage applicable 
under section 1886(b)(3) of the Act to 
hospital discharges. The forecast of the 
hospital market basket increase for FY 
2005 published in the IPPS proposed 
rule on May 18, 2004, is 3.3 percent (69 
FR 63459). Therefore, in accordance 
with this statutory requirement, we are 
proposing to update the OPPS 
conversation factor for CY 2005 by 3.3 
percent as discussed in section VIII. of 
this preamble. 

Recommendation 3A–3: The Congress 
should eliminate the outlier policy 
under the outpatient PPS. 

Response: We have carefully reviewed 
the MedPAC report regarding this 
recommendation and are concerned by 
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its findings which indicate that a 
significant portion of outlier payments 
are being made for high volume, lower 
cost services rather than for unusually 
high cost services, contrary to the intent 
of an outlier policy. While it is evident 
that the OPPS outlier payments cannot 
be discontinued by us without a 
legislative change by Congress, we 
believe that the MedPAC findings 
warrant a change in our standard for 
qualifying a hospital outpatient service 
for an outlier payment. Therefore, in 
light of the MedPAC findings we are 
proposing to change the standard we 
have used to qualify a service for an 
outlier payment since initial 
implementation of the OPPS. As 
discussed in section X.B. of this 
preamble, we are proposing to add a 
fixed dollar threshold requirement to 
the current threshold, which requires 
that a hospital’s cost for a service exceed 
the APC payment rate for that service by 
a specified multiple in order to qualify 
for an outlier payment. That is, we are 
proposing to require, that in order to 
qualify for an outlier payment, the cost 
of a service must exceed 1.5 times the 
APC payment rate and the cost must 
also exceed the sum of the APC rate 
plus a $625 fixed dollar threshold. By 
imposing a dollar threshold in addition 
to an APC multiplier threshold, we 
expect to redirect outlier payments from 
lower cost and relatively simple 
procedures to more complex, expensive 
procedures for which the costs 
associated with individual cases could 
be exceptionally high. 

We are not proposing to apply the 
fixed dollar threshold to CMHCs 
because partial hospitalization services 
are the only APC service for which 
CMHCs can receive payment under the 
OPPS, and we would not expect to 
redirect outlier payment by imposing a 
dollar threshold. 

XIII. Addenda Files Available to the 
Public Via Internet 

The data referenced for Addenda C 
and G to this proposed rule are available 
on the following CMS Web site via 
Internet only: http://www.cms.hhs.gov/
providers/hopps/. We are not 
republishing the data represented in 
these two Addenda to this proposed 
rule because of their volume. For 
additional assistance, contact Chris 
Smith-Ritter at (410) 786–0378. 
Addendum C—Healthcare Common 
Procedure Coding System (HCPCS) 
Codes by Ambulatory Payment 
Classification (APC.) 

This file contains the HCPCS codes 
sorted by the APCs into which they are 
assigned for payment under the OPPS. 
The file also includes the APC status 

indicators, relative weights, and OPPS 
payment amounts. 

XIV. Collection of Information 
Requirements 

Under the Paperwork Reduction Act 
of 1995 (PRA), we are required to 
provide 60-day notice in the Federal 
Register and solicit public comment 
before a collection of information 
requirement is submitted to the Office of 
Management and Budget (OMB) for 
review and approval. In order to 
evaluate fairly whether an information 
collection should be approved by OMB, 
section 3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 requires that we 
solicit comment on the following issues: 

• The need for the information 
collection and its usefulness in carrying 
out the proper functions of our agency. 

• The accuracy of our estimate of the 
information collection burden. 

• The quality, utility, and clarity of 
the information to be collected. 

• Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 

We are soliciting public comments on 
each of these issues for the following 
information collection requirement:
Section 410.16 Initial preventive 

physical examination.
Proposed new section 410.16 would 

require, for the furnishing of education, 
counseling and referral services as part 
of an initial preventive physical 
examination, a written plan for 
obtaining the appropriate screening and 
other preventive services which are also 
covered as separate Medicare B Part 
services. 

The burden associated with this 
requirement is the time required of the 
physician or practitioner to provide 
beneficiaries with education, 
counseling, and referral services and to 
develop and provide a written plan for 
obtaining screening and other 
preventive services. 

While these requirements are subject 
to the PRA, the burden associated with 
these requirements is currently captured 
and discussed in the ‘‘Revisions to 
Payment Policies Under the Physician 
Fee Schedule for CY 2005’’ (CMS–1429–
P). This section mirrors that proposed 
rule for convenience purposes. 

We have submitted a copy of this 
proposed rule to OMB for its review of 
the information collection requirements 
described above. These requirements are 
not effective until they have been 
approved by OMB. 

If you comment on any of these 
information collection and record 
keeping requirements, please mail 
copies directly to the following:

Centers for Medicare & Medicaid 
Services, Office of Strategic Operations 
and Regulatory Affairs, Regulations 
Development and Issuances Group, 
Attn: John Burke, CMS–1427–P, Room 
C5–14–03, 7500 Security Boulevard, 
Baltimore, MD 21244–1850; and 
Office of Information and Regulatory 

Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 
20503, Attn: Christopher Martin, CMS 
Desk Officer
Comments submitted to OMB may 

also be e-mailed to the following 
address: e-mail: 
Christopher_Martin@omb.eop.gov, or 
faxed to OMB at (202) 395–6974. 

XV. Response to Public Comments 

Because of the large number of items 
of correspondence we normally receive 
on a proposed rule, we are not able to 
acknowledge or respond to them 
individually. However, in preparing the 
final rule, we will consider all 
comments concerning the provisions of 
this proposed rule that we receive by 
the date and time specified in the DATES 
section of this preamble, and when we 
proceed with a subsequent document, 
we will respond to the comments in the 
preamble to that document. 

XVI. Regulatory Impact Analysis 

A. OPPS: General 

We have examined the impacts of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96–354), section 1102(b) of 
the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104–4), and Executive Order 13132. 

Executive Order 12866 (as amended 
by Executive Order 13258, which 
merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any 1 year). 

We estimate the effects of the 
provisions that would be implemented 
by this proposed rule would result in 
expenditures exceeding $100 million in 
any 1 year. We estimate the total 
increase (from changes in the proposed 
rule as well as enrollment, utilization,
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and case mix changes) in expenditures 
under the OPPS for CY 2005 compared 
to CY 2004 to be approximately $1.5 
billion. Therefore, this proposed rule is 
an economically significant rule under 
Executive Order 12866, and a major rule 
under 5 U.S.C. 804(2). 

The RFA requires agencies to 
determine whether a rule would have a 
significant economic impact on a 
substantial number of small entities. For 
purposes of the RFA, small entities 
include small businesses, nonprofit 
organizations, and government agencies. 
Most hospitals and most other providers 
and suppliers are small entities, either 
by nonprofit status or by having 
revenues of $6 million to $29 million in 
any 1 year (see 65 FR 69432). 

For purposes of the RFA, we have 
determined that approximately 37 
percent of hospitals would be 
considered small entities according to 
the Small Business Administration 
(SBA) size standards. We do not have 
data available to calculate the 
percentages of entities in the 
pharmaceutical preparation 
manufacturing, biological products, or 
medical instrument industries that 
would be considered to be small entities 
according to the SBA size standards. For 
the pharmaceutical preparation 
manufacturing industry (NAICS 
325412), the size standard is 750 or 
fewer employees and $67.6 billion in 
annual sales (1997 business census). For 
biological products (except diagnostic) 
(NAICS 325414), with $5.7 billion in 
annual sales, and medical instruments 
(NAICS 339112), with $18.5 billion in 
annual sales, the standard is 50 or fewer 
employees (see the standards website at 
http://www.sba.gov/regulations/ 
siccodes/). Individuals and States are 
not included in the definition of a small 
entity. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 603 of the 
RFA. With the exception of hospitals 
located in certain New England 
counties, for purposes of section 1102(b) 
of the Act, we previously defined a 
small rural hospital as a hospital with 
fewer than 100 beds that is located 
outside of a Metropolitan Statistical 
Area (MSA) (or New England County 
Metropolitan Area (NECMA)). However, 
under the new labor market definitions 
that we are proposing to adopt, we no 
longer employ NECMAs to define urban 
areas in New England. Therefore, we 
now define a small rural hospital as a 
hospital with fewer than 100 beds that 

is located outside of an MSA. Section 
601(g) of the Social Security 
Amendments of 1983 (Pub. L. 98–21) 
designated hospitals in certain New 
England counties as belonging to the 
adjacent NECMA. Thus, for purposes of 
the OPPS, we classify these hospitals as 
urban hospitals. We believe that the 
changes in this proposed rule would 
affect both a substantial number of rural 
hospitals as well as other classes of 
hospitals and that the effects on some 
may be significant. Therefore, we 
conclude that this proposed rule would 
have a significant impact on a 
substantial number of small entities. 

Unfunded Mandates 
Section 202 of the Unfunded 

Mandates Reform Act of 1995 (Pub. L. 
104–4) also requires that agencies assess 
anticipated costs and benefits before 
issuing any rule that may result in an 
expenditure in any 1 year by State, 
local, or tribal governments, in the 
aggregate, or by the private sector, of 
$110 million. This proposed rule would 
not mandate any requirements for State, 
local, or tribal governments. This 
proposed rule would not impose 
unfunded mandates on the private 
sector of more than $110 million 
dollars. 

Federalism 
Executive Order 13132 establishes 

certain requirements that an agency 
must meet when it publishes a proposed 
rule (and subsequent final rule) that 
imposes substantial direct costs on State 
and local governments, preempts State 
law, or otherwise has Federalism 
implications. 

We have examined this proposed rule 
in accordance with Executive Order 
13132, Federalism, and have 
determined that it would not have an 
impact on the rights, roles, and 
responsibilities of State, local or tribal 
governments. The impact analysis (see 
Table 37) shows that payments to 
governmental hospitals (including State, 
local, and tribal governmental hospitals) 
would increase by 4.3 percent under the 
proposed rule. 

B. Impact of Proposed Changes in This 
Proposed Rule 

We are proposing several changes to 
the OPPS that are required by the 
statute. We are required under section 
1833(t)(3)(C)(ii) of the Act to update 
annually the conversion factor used to 
determine the APC payment rates. We 
are also required under section 
1833(t)(9)(A) of the Act to revise, not 
less often than annually, the wage index 
and other adjustments. In addition, we 
must review the clinical integrity of 

payment groups and weights at least 
annually. Accordingly, in this proposed 
rule, we are proposing to update the 
conversion factor and the wage index 
adjustment for hospital outpatient 
services furnished beginning January 1, 
2005 as we discuss in sections VIII. and 
IX., respectively, of this proposed rule. 
We are also proposing to revise the 
relative APC payment weights using 
claims data from January 1, 2003 
through December 31, 2003. Finally, we 
are proposing to remove 6 devices and 
12 drugs and biological agents from 
pass-through payment status. In 
particular, see section V.A.2 with regard 
to the expiration of pass-through status 
for devices and see section IV.A.2 with 
regard to the expiration of pass-through 
status for drugs and biological agents. 

Under this proposed rule, the update 
change to the conversion factor as 
provided by statute as well as the 
additional money for the OPPS 
payments in CY 2005 as authorized by 
Pub. L. 108–173, including money for 
drugs and increases in the wage index 
adjustment, would increase total OPPS 
payments by 4.6 percent in CY 2005. 
The changes to the wage index and to 
the APC weights (which incorporate the 
cessation of pass-through payments for 
several drugs and devices) would not 
increase OPPS payments because the 
OPPS is budget neutral. However, the 
wage index and APC weight changes 
would change the distribution of 
payments within the budget neutral 
system as shown in Table 37 and 
described in more detail in this section. 

C. Alternatives Considered 
Alternatives to the changes we are 

making and the reasons that we have 
chosen the options we have are 
discussed throughout this proposed 
rule. Some of the major issues discussed 
in this proposed rule and options that 
affect our policies are discussed below. 

Payment for Device-Dependent APCs 
We package payment for an 

implantable device into the APC 
payment for the procedure performed to 
insert the device. Because almost all 
devices lost pass-through status at the 
end of CY 2002, we discontinued use of 
separate codes to report devices in CY 
2003. We have found that claims that 
we use to set payment rates for device- 
dependent APCs frequently have 
packaged costs that are much lower than 
the cost of the device. This is attributed, 
in part, to variations in hospital billing 
practices. In response, we reestablished 
device codes for reporting on a 
voluntary basis in CY 2004. 

The APC Panel recommended that we 
use CY 2004 device-dependent APC 
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rates updated for inflation as the CY 
2005 payments. We considered this 
option but did not adopt it because it 
would not recognize changes in relative 
cost for these APCs and would not 
advance us towards our goal of using 
unadjusted claims data as the basis for 
payment weights for all OPPS services. 

In addition to consideration of the 
APC Panel’s recommendation, we 
considered using CY 2002 claims to 
calculate a ratio between the median 
calculated using all single bills and the 
median calculated using only claims 
with HCPCS codes for devices on them, 
and applying that ratio to the median 
calculated using CY 2003 claims data. 
We rejected this option because it 
assumes that the relationship between 
the costs of the claims with and without 
codes for devices is a valid relationship 
not only for CY 2002 but CY 2003 as 
well. It also assumes no changes in 
billing behavior. We have no reason to 
believe either of these assumptions is 
true and, therefore, we did not choose 
this option. 

We do not believe that any of the 
above options would help us progress 
toward reliance on our data. Rather than 
adoption of any of those approaches, we 
developed an option to adjust the 
payment for only those device- 
dependent APCs that have the most 
dramatic decreases for CY 2005. We 
believe that the better payment 
approach for determining median costs 
for device-dependent APCs in CY 2005 
would be to base these medians on the 
greater of (1) median costs calculated 
using CY 2003 claims data, or (2) 90 
percent of the APC payment median 
used in CY 2004 for these services. We 
believe that this proposed adjustment 
methodology provides an appropriate 
transition to eventual use of all single 
bill claims data without adjustment. 

We are also proposing to use ‘‘C’’ 
codes to bill for the device-dependent 
procedures for which we adjusted the 
medians for CY 2005 as well as for a few 
APCs that require devices that are 
coming off pass-through payment in CY 
2005 (a continuation of current billing 
practice). We believe that adoption of 
our proposal will mitigate barriers to 
beneficiary access to care while 
encouraging hospitals to bill correctly 
for the services they furnish. For a more 
detailed discussion of this issue, see 
section III. of the preamble. 

Proposed Hospital Outpatient Outlier 
Payments 

In its March 2004 Report, MedPAC 
made a recommendation to the Congress 
to eliminate the outlier provision under 
the OPPS. MedPAC made its 
recommendation after studying outlier 

payments on claims for services 
furnished during CY 2002 and 
concluding that in 2002, 50 percent of 
outlier payments were paid for 21 fairly 
common services that had relatively low 
APC payment rates, while high cost 
services accounted for only a small 
share of outlier payments. However, 
outlier payments are required under the 
statute; therefore, we cannot 
discontinue outlier payments absent a 
legislative change by the Congress. 

In light of the MedPAC findings, we 
are proposing a change to the threshold 
we use for qualifying a service for 
outlier payments to add a fixed dollar 
threshold in addition to the threshold 
based on a multiple of the APC amount 
that we have applied since the 
beginning of the OPPS. For a more 
detailed discussion of this issue, see 
section X. of the preamble. 

D. Limitations of Our Analysis 
The distributional impacts represent 

the projected effects of the policy 
changes, as well as the statutory changes 
that would be effective for CY 2005 on 
various hospital groups. We estimate the 
effects of individual policy changes by 
estimating payments per service while 
holding all other payment policies 
constant. We use the best data available 
but do not attempt to predict behavioral 
responses to our policy changes. In 
addition, we are not proposing to make 
adjustments for future changes in 
variables such as service volume, 
service mix, or number of encounters. 
As we have done in previous proposed 
rules, we are soliciting comments and 
information about the anticipated effects 
of these proposed changes on hospitals 
and our methodology for estimating 
them. 

E. Estimated Impacts of This Proposed 
Rule on Hospitals 

The OPPS is a budget neutral 
payment system under which the 
increase to the total payments made 
under OPPS is limited by the increase 
to the conversion factor set under the 
methodology in the statute. The 
enactment of Pub. L. 108–173 on 
December 8, 2003, provided for the 
payment of additional dollars in 2005 to 
providers of OPPS services outside of 
the budget neutrality requirements for 
both specified covered outpatient drugs 
(see section V.A.3.a. of the preamble to 
this rule) and the wage indexes for 
specific hospitals through 
reclassification reform in section 508 of 
Pub. L. 108–173 (see section IX. of the 
preamble to this rule). Table 38 shows 
the estimated redistribution of hospital 
payments among providers as a result of 
a new APC structure and wage index, 

which are budget neutral; the estimated 
distribution of increased payments in 
CY 2005 resulting from the combined 
impact of APC recalibration and wage 
effects, and market basket update to the 
conversion factor; and estimated 
payments considering all proposed 
changes for CY 2005. In some cases, 
specific hospitals may receive more 
total payment in CY 2005 than in CY 
2004 while in other cases they may 
receive less total payment than they 
received in CY 2004. However, our 
impact analysis suggests that no class of 
hospitals would receive less total 
payments in CY 2005 than in CY 2004. 
Because updates to the conversion 
factor, including the market basket and 
any reintroduction of pass-through 
dollars, are applied uniformly, the 
extent to which this proposed rule 
redistributes money would largely 
depend on the mix of services furnished 
by a hospital (for example, how the 
APCs for the hospital’s most frequently 
furnished services would change) and 
the impact of the wage index changes on 
the hospital. 

Overall, the proposed OPPS rates for 
CY 2005 would have a positive effect for 
every category of hospital. Proposed 
changes will result in a 4.6 percent 
increase in Medicare payments, to all 
hospitals, exclusive of outlier and 
transitional pass-through payments. As 
described in the preamble, budget 
neutrality adjustments are made to the 
conversion factor and the relative 
weights to ensure that the revisions in 
the wage index, APC groups, and 
relative weights do not affect aggregate 
payments. The impact of the wage and 
APC recalibration changes are moderate 
across hospital groups. 

To illustrate the impact of the 
proposed CY 2005 changes, our analysis 
begins with a baseline simulation model 
that uses the final CY 2004 weights, the 
FY 2004 final post-reclassification wage 
index without increases resulting from 
section 508 reclassifications, and the 
final CY 2004 conversion factor. 
Columns 2 and 3 in Table 38 reflect the 
independent effects of the changes in 
the APC reclassification and 
recalibration changes and the wage 
index, respectively. These effects are 
budget neutral, which is apparent in the 
overall zero impact in payment for all 
hospitals. Column 2 shows the 
independent effect of changes resulting 
from the reclassification of HCPCS 
codes among APC groups and the 
recalibration of APC weights based on a 
complete year of 2003 hospital OPPS 
claims data. We modeled the 
independent effect of APC recalibration 
by varying only the weights, final CY 
2004 weights versus proposed CY 2005 
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weights, in our baseline model, and 
calculating the percent difference in 
payments. Column 3 shows the impact 
of updating the wage index used to 
calculate payment by applying the FY 
2005 hospital inpatient wage index. In 
addition to new wage data, the new 
inpatient hospital wage index uses the 
Core Based Statistical Area (CBSA) 
system as the basis for geographic 
adjustment for wages, rather than the 
Metropolitan Statistical Areas (MSA) 
designations used previously. The CY 
2005 proposed OPPS wage index also 
includes the new adjustment for 
occupational mix, the reclassifications 
of hospitals to geographic areas by the 
Medicare Geographic Classification 
Review Board, and the increased 
payment authorized by section 505 of 
Pub. L. 108–173 for out-migration. 
However, the proposed OPPS wage 
index does not include wage increases 
due to reclassification of hospitals 
through section 508 of Pub. L. 108–173. 
We modeled the independent effect of 
introducing a new wage index by 
varying only the wage index between 
years, using CY 2004 weights, and a CY 
2004 conversion factor that included a 
budget neutrality adjustment. 

Column 4 demonstrates the combined 
‘‘budget neutral’’ impact of APC 
recalibration and wage index updates on 
various classes of hospitals, as well as 
the impact of updating the conversion 
factor with the market basket. We 
modeled the independent effect of 
budget neutrality adjustments and the 
market basket update by using the 
weights and wage index for each year, 
and using a CY 2004 conversion factor 
that included a budget neutrality 
adjustment for differences in wages and 
the market basket increase. Finally, the 
remaining column depicts the full 
impact of proposed CY 2005 policy on 
each hospital group by including the 
effect of all the changes for CY 2005. 
Column 5 shows not only the combined 
budget neutral effects of APC and wage 
updates, and the market basket update, 
but it also shows the effects of 
additional monies added to the OPPS as 
a result of Pub. L. 108–173 and pass- 
through money returned to the 
conversion factor from CY 2004. We 
modeled the independent effect of all 
changes using the final weights for CY 
2004 and CY 2005 with additional 
money for drugs authorized by section 
621 of Pub. L. 108–173, final wage 
indexes including wage index increases 
for hospitals eligible for reclassification 
under section 508 of Pub. L.108–173 
and the CY 2005 proposed conversion 
factor of $57.098. 

Column 1: Total Number of Hospitals 

Column 1 in Table 38 shows the total 
number of hospital providers, 4,821, for 
which we were able to use CY 2003 
hospital outpatient claims to model CY 
2004 and CY 2005 payments by 
category. We excluded all hospitals for 
which we could not accurately estimate 
CY 2004 or CY 2005 payment and 
entities that are not paid under the 
OPPS. The latter include critical access 
hospitals, all-inclusive hospitals, and 
hospitals located in Guam, the U.S. 
Virgin Islands, and the State of 
Maryland. This process is discussed in 
greater detail in section III.B of the 
preamble. In prior years, we displayed 
non-TEFRA hospitals paid under PPS 
separately from TEFRA hospitals in our 
impact and outlier tables. The 
distinction between TEFRA and non- 
TEFRA holds little value for OPPS as all 
hospitals are treated equally under the 
OPPS payment system. Therefore, for 
this proposed rule we did not include 
TEFRA hospitals as a distinct hospital 
category in Table 38. Finally, of the 
hospitals displayed in Table 38 and 
Table 39, it is important to note that 
section 1833(t)(7)(D) of the Act holds 
harmless cancer hospitals, children’s 
hospitals, small rural hospitals with less 
than 100 beds, and sole community 
hospitals. These hospitals cannot 
receive less payment in CY 2005 than 
they did in the CY 2004. 

Column 2: APC Recalibration 

The APC reclassification and 
recalibration changes tend to favor rural 
hospitals especially those characterized 
as small, although the overall 
redistribution impact is modest. Rural 
hospitals show a 0.9 percent increase. 
Specifically, rural hospitals with 0 to 49 
beds experience an increase of 1 
percent, rural hospitals with 50 to 100 
beds show a 1.4 percent increase and 
rural hospitals with 101 to 149 beds 
show a 0.9 percent increase attributable 
to the APC recalibration. Rural hospitals 
also show overall increases by region, 
with the East North Central and East 
South Central regions benefiting by 1.3 
percent and the Mountain region 
gaining 2.3 percent. Further, sole 
community hospitals experience an 
increase of 0.9 percent. 

Urban hospitals show, on an average, 
a 0.2 percent decrease. This decrease is 
concentrated in ‘‘other’’ urban hospitals, 
which experience a decline of 0.4 
percent. Urban hospitals with greater 
than 300 beds show decreases, and the 
largest urban hospitals with bed size 
greater than 500 report a decrease of 2.0 
percent. The smallest urban hospitals 
report a positive 1.1 percent increase, 

and urban hospitals with 200 to 299 
beds show an increase of 0.1 percent. 
Urban hospitals also demonstrate 
overall decreases by region, with South 
Atlantic hospitals losing 1.2 percent and 
West South Central hospitals losing 0.5 
percent attributable to APC 
recalibration. 

The largest observed impacts among 
other hospital classes resulting from 
APC recalibration include declines of 2 
percent for major teaching hospitals and 
2.2 percent for hospitals without a valid 
low-income indicator, most of which are 
TEFRA hospitals. Hospitals treating 
more low-income patients also 
demonstrate declines as high as 1.3 
percent. In these tables, cancer and 
children’s hospitals also demonstrate 
declines of 2.3 and 2.4 percent, 
respectively. However, these hospitals 
are ‘‘held harmless’’ by section 
1833(t)(7)(D)(ii) of the Act. 

In general, APC changes effect the 
distribution of hospital payments by 
increasing payments to small rural 
hospitals while decreasing those made 
to large urban hospitals, including major 
teaching hospitals and those serving 
low-income patients. 

Column 3: Wage Effect 
Changes introduced by the new wage 

index had a very modest impact, with 
the majority of these marginal declines 
located in rural hospitals. Overall, urban 
hospitals experience no change and 
rural hospitals experience a decrease of 
0.2 percent. This pattern is evident in 
all of the urban and rural comparisons. 
Low-volume urban hospitals with fewer 
than 5000 services and urban hospitals 
in the West South Central region show 
the largest percentage increases, 0.7 and 
0.8 respectively, attributable to wage 
index changes. 

Specifically, rural hospitals show 
modest decreases for most bed sizes but 
show the largest losses for categories 
with greater than 149 beds where the 
wage index change results in a 0.4 
percent decrease for the largest rural 
hospitals. Hospitals located in the New 
England and Middle Atlantic regions 
show a negative impact due to wage 
index changes regardless of urban or 
rural designation. Rural hospitals in the 
South Atlantic region decrease by 0.6 
percent. As noted previously, rural 
hospitals with 100 or fewer beds and 
sole community hospitals are ‘‘held 
harmless’’ and earn, at least, the same 
amount as they earned in CY 2004. 

Rural hospitals providing a low 
volume of services, 10,999 or fewer 
services, are also estimated to 
experience modest declines, and rural 
hospitals providing a high volume of 
services, greater than 42,999 services, 
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also face a decline of 0.6 percent. This 
same pattern continues for rural 
hospitals in half of the regions with the 
New England region experiencing the 
largest decline of 1.3 percent. 

Looking across other categories of 
hospitals, major teaching hospitals are 
estimated to lose 0.3 percent. Hospitals 
not serving low-income patients lose 0.8 
percent, and, among hospitals serving 
low-income patients, those serving a 
high percentage of low-income patients 
also experience a decline. Hospitals for 
which DSH is not available, mostly 
TEFRA hospitals, lose 0.3 percent. 

Column 4: Budget Neutrality and 
Market Basket Update 

In general, the market basket update 
lessens the overall impact of the budget 
neutrality adjustments made in columns 
2 and 3. As column 4 demonstrates, 
with the addition of the market basket 
update, we do not expect any class of 
hospital providers to experience an 
overall negative impact as a result of the 
proposed changes to OPPS for CY 2005. 
Further, the redistributions created by 
APC recalibration tend to offset those 
observed with the introduction of the 
new wage index. For example, rural 
hospitals may gain 0.9 percent from the 
APC changes but lose 0.2 percent as a 
result of changes to the wage index. 
Overall, the budget neutrality 
adjustments and the introduction of the 
market basket may result in a projected 
increase of 4.1 percent for rural 
hospitals. Urban hospitals show a 
decrease of 0.2 percent resulting from 
APC recalibration and no change as a 
result of the new wage index, leading to 
an update in column 4 of 3.1 percent. 

However, for several classes of 
hospitals, positive or neutral wage 
effects do not offset the impact of APC 
recalibration resulting in lower update 
amounts. Specifically, major teaching 
hospitals may only gain 0.9 with the 
update factor. Urban hospitals with 
more than 500 beds show a gain of 1.2 
percent because the impact of APC 
recalibration was a 2 percent decline. 
Hospitals serving a medium level of 
low-income patients, between 0.16 and 
0.23 percent, may experience an update 
of only 1.9 percent. 

A handful of hospital providers may 
experience much lower and higher 
update amounts because the combined 
impact of the budget neutrality 
adjustments for the APC recalibration 
and the new wage index are reinforcing. 
Specifically, low volume rural hospitals 
show an update of 2.4 percent. Cancer 
hospitals show an update of only 0.2 
percent and children’s hospitals, of only 
1.3 percent. But as noted earlier, 
statutory provisions ensure that each of 

these hospitals is ‘‘held harmless’’ 
relative to last year’s payments. A 
handful of hospitals may also gain from 
the combined positive effect of the APC 
recalibration and the wage effect. 
Overall low volume to mid-volume 
urban hospitals and urban hospitals 
with a small number of beds, mid- 
volume rural hospitals, and rural 
hospitals in the East South Central, 
Pacific, and Mountain regions have 
projected updates ranging from 5.0 to 
5.2 percent. 

Column 5: All Proposed Changes for CY 
2005 

Column 5 compares all proposed 
changes for CY 2005 to final simulated 
payment for CY 2004 and includes all 
additional dollars resulting from 
provisions in Pub. L. 108–173 and the 
difference in pass-through estimates. 

In both urban and rural areas, 
hospitals that provide a lower volume of 
outpatient services are projected to 
receive a larger increase in payments 
than higher volume hospitals. In rural 
areas, hospitals with service volumes 
between 5,000 and 42,999 are projected 
to experience increases larger than 5.5 
percent. Urban hospitals that provide 
low-volume services show similar rates 
of increases (5.4 to 5.8 percent). 
Conversely, urban and rural hospitals 
providing more than 42,999 services are 
projected to experience a rate of 
increase in the 4.1 to 4.3 percent range. 
The overall projected increase in 
payments for urban hospitals is slightly 
lower (4.5 percent) than the average 
increase for all hospitals (4.6 percent) 
while the increase for rural hospitals is 
slightly greater (5.3 percent) than the 
average increase. 

Major teaching hospitals are projected 
to experience a smaller increase in 
payments (2.9 percent) than the 
aggregate for all hospitals (4.6 percent) 
due to negative impacts from both the 
APC recalibration (¥2.0 percent) and 
wage index (¥0.3 percent). Hospitals 
with less intensive teaching programs 
are projected to experience an overall 
increase (4.7 percent). There is some 
difference in impact among hospitals 
that serve low-income patients where 
increases in payments range from 3.9 to 
5.0 percent higher than in CY 2004. 

F. Projected Distribution of Outlier 
Payments 

As stated in section X.B. of this 
preamble, we have allocated 2 percent 
of the estimated CY 2005 expenditures 
to outlier payments. For 2005, we are 
proposing to add a fixed dollar 
threshold to our outlier policy. As 
discussed in section X.B. of the 
preamble, we are proposing to change 

our current policy, which sets the 
outlier threshold using only a multiple 
of the APC payment rate, to a policy that 
includes both a multiple of the APC 
payment rate and a new fixed dollar 
threshold. We hope that this policy 
would better target outlier payments to 
higher cost cases. 

For CY 2005, we are specifically 
proposing to require that, in order to 
qualify for an outlier payment, the cost 
of a service must exceed 1.5 times the 
APC payment rate and the cost must 
also exceed the sum of the APC rate 
plus a $625 fixed dollar threshold. The 
outlier payment under this proposed 
policy remains at 50 percent of the cost 
minus the multiple of the APC payment 
rate. 

Table 38 below compares the 
percentage of outlier payments relative 
to total projected payments for the 
simulated CY 2004 and proposed CY 
2005 outlier policies. In order to model 
2 percent of total estimated payments in 
outlier payments for the simulated CY 
2004 policy option, we had to lower the 
multiple for this policy from its current 
level of 2.6 percent to 2.25 percent. 

Overall, Table 38 demonstrates that 
the proposed outlier policy 
accomplishes the goal of redistributing 
outlier payments to hospitals 
performing more expensive procedures 
and incurring greater financial risk. 
First, based on the mix of services for 
the hospitals that would be paid under 
the OPPS in CY 2005, fewer hospitals 
would receive outlier payments. This is 
appropriate as more outlier money is 
targeted to specific services. We 
estimate that approximately 88 percent 
of all hospitals would receive outlier 
payments under the proposed policy, 
where 95 percent of all hospitals were 
estimated to get these types of payments 
in CY 2004. 

We estimate that the redistribution of 
outlier payments under the proposed 
policy tends to benefit urban hospitals, 
especially major teaching hospitals, 
children’s hospitals, and those that 
serve a smaller percentage of low 
income patients. The distribution 
observed here may offset the less than 
average increases in payment observed 
for these same classes of hospitals in the 
overall impact Table 37. Rural hospitals, 
specifically those that show a small 
number of beds and report low volume, 
are eligible for fewer outlier payments 
when compared to other types of 
hospital categories. Rural hospitals in 
the Mid Atlantic, West South Central, 
Mountain, and Pacific regions, show a 
smaller percent of outlier payments for 
CY 2005 when compared to the average. 
Sole community hospitals; hospitals 
without a DSH percent, mostly TEFRA 
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hospitals; and urban hospitals located in 
the New England area show a small 
percentage share of their total payments 
attributable to outlier payments when 
compared to other types of hospital 
categories. 

G. Estimated Impacts of This Proposed 
Rule on Beneficiaries 

For services for which the beneficiary 
pays a coinsurance of 20 percent of the 
payment rate, the beneficiary share of 
payment will increase for services for 

which OPPS payments will rise and will 
decrease for services for which OPPS 
payments will fall. For example, for a 
mid-level office visit (APC 0601), the 
minimum unadjusted co-payment in 
2004 was $10.71; under this proposed 
rule, the minimum unadjusted co- 
payment for APC 601 would be $11.27 
because the OPPS payment for the 
service will increase under this rule. 

However, in all cases, the statute 
limits beneficiary liability for co- 
payment for a service to the inpatient 

hospital deductible for the applicable 
year. This amount is $912 for CY 2005. 

We estimate that the overall impact 
on the CY 2005 Part B monthly 
premium rate due to the projected 
increase in OPPS spending is $0.70. 
This is the impact due only to the 
projected increase in spending from 
2004 to 2005 and does not reflect any 
increase in the premium rate in order to 
put the trust fund asset level within an 
acceptable range. 
BILLING CODE 4120–01–P 
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BILLING CODE 4120–01–C 

Conclusion 

Notwithstanding the statutory ‘‘hold 
harmless’’ provisions that prevent 
negative impacts on small rural, sole 
community, cancer, and children’s 
hospitals, the changes in this proposed 
rule would affect all classes of hospitals, 
and the effects on some may be 
significant. Table 38 demonstrates the 
estimated distributional impact of the 
OPPS budget neutrality requirements 
and an additional 4.6 percent increase 
in payments proposed for CY 2005, 
exclusive of outlier and transitional 
pass-through payments, across various 
classes of hospitals. These two tables 
and the accompanying discussion 
below, in combination with the rest of 
this proposed rule, constitute a 
regulatory impact analysis. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 

XVII. Regulation Text 

List of Subjects 

42 CFR Part 410 

Health Facilities, Health professions, 
Kidney diseases, Laboratories, 
Medicare, Rural areas, X-rays. 

42 CFR Part 411 

Kidney diseases, Medicare, Reporting 
and recordkeeping requirements. 

42 CFR Part 419 

Hospitals, Medicare, Reporting and 
recordkeeping requirements. 

For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services proposes to amend 
42 CFR Chapter IV, as set forth below: 

A. Part 410 is amended as follows: 

PART 410—SUPPLEMENTARY 
MEDICAL INSURANCE (SMI) 
BENEFITS 

1. The authority citation of part 410 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

2. A new § 410.16 is added to read as 
follows: 

§ 410.16 Initial preventive physical 
examinations: conditions for and limitations 
on coverage. 

(a) Definitions. As used in this 
section, the following definitions apply: 

Eligible beneficiary means individuals 
who receive their initial preventive 
physical examinations within 6 months 
after the effective date of their first 
Medicare Part B coverage period, but 

only if their first Part B coverage period 
begins on or after January 1, 2005. 

Initial preventive physical 
examination means all of the following 
services furnished to an individual by a 
physician or a qualified nonphysician 
practitioner with the goal of health 
promotion and disease detection: 

(1) Review of the beneficiary’s 
comprehensive medical and social 
history. 

(2) Review of the beneficiary’s 
potential (risk factors) for depression, 
including past experiences with 
depression or other mood disorders, 
based on the use of an appropriate 
screening instrument that the physician 
or qualified nonphysician practitioner 
may select, unless the appropriate 
screening instrument is further defined 
through a national coverage 
determination. 

(3) Review of the beneficiary’s 
functional ability and level of safety, 
based on the use of an appropriate 
screening instrument, which the 
physician or qualified nonphysician 
practitioner may select, unless the 
appropriate screening instrument is 
further defined through a national 
coverage determination. 

(4) An examination to include 
measurement of the individual’s height, 
weight, blood pressure, a visual acuity 
screen, and other factors as deemed 
appropriate, based on the individual’s 
medical and social history and current 
clinical standards. 

(5) Performance of an 
electrocardiogram and interpretation of 
an electrocardiogram. 

(6) Education, counseling, and 
referral, as deemed appropriate by the 
physician or qualified nonphysician 
practitioner, based on the results of the 
elements of the review and evaluation 
services described in this section. 

(7) Education, counseling, and 
referral, including a written plan 
provided to the individual for obtaining 
the appropriate screening and other 
preventive services for the individual 
that are covered as separate Medicare 
Part B benefits as described in section 
1861(s)(10), section 1861(jj), section 
1861(nn), section 1861(oo), section 
1861(pp), section 1861(qq)(1), section 
1861(rr), section 1861(uu), section 
1861(vv), section 1861(xx)(1), and 
section 1861(yy) of the Social Security 
Act (the Act). 

Medical history is defined to include, 
at a minimum, the following: 

(1) Past medical and surgical history, 
including experience with illnesses, 
hospital stays, operations, allergies, 
injuries, and treatments. 

(2) Current medications and 
supplements, including calcium and 
vitamins. 

(3) Family history, including a review 
of medical events in the patient’s 
family, including diseases that may be 
hereditary or place the individual at 
risk. 

Physician for purposes of this 
provision means a doctor of medicine or 
osteopathy (as defined in section 
1861(r)(1) of the Act). 

Qualified nonphysician practitioner 
for purposes of this provision means a 
physician assistant, nurse practitioner, 
or clinical nurse specialist (as 
authorized under section 
1861(s)(2)(K)(i) and section 
1861(s)(2)(K)(ii) of the Act and defined 
in section 1861(aa)(5) of the Act, or in 
regulations at § 410.74, § 410.75, and 
§ 410.76). 

Review of the individual’s functional 
ability and level of safety. Review of the 
individual’s functional ability and level 
of safety must include, at a minimum, 
a review of the following areas: 
(1) Hearing impairment. 
(2) Activities of daily living. 
(3) Falls risk. 
(4) Home safety. 

Social history is defined to include, at 
a minimum, the following: 
(1) History of alcohol, tobacco, and 

illicit drug use. 
(2) Work and travel history. 
(3) Diet. 
(4) Social activities. 
(5) Physical activities. 

(b) Condition for coverage of an initial 
preventive physical examination. 
Medicare Part B pays for an initial 
preventive physical examination 
provided to an eligible beneficiary, as 
described in paragraph (a) of this 
section, if it is furnished by a physician 
or other qualified nonphysician 
practitioner, as defined in paragraph (a) 
of this section. 

(c) Limitations on coverage of initial 
preventive physical examinations. 
Payment may not be made for an initial 
preventive physical examination that is 
performed for an individual who is not 
an eligible beneficiary as described in 
paragraph (a) of this section. 

B. Part 411 is amended as follows: 

PART 411—EXCLUSIONS FROM 
MEDICARE AND LIMITATIONS ON 
MEDICARE PAYMENT 

1. The authority citation for part 411 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

2. Section 411.15 is amended by— 
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A. Republishing the introductory text 
of the section and the introductory text 
of paragraphs (a) and (k). 

B. Revising paragraph (a)(1). 
C. Adding a new paragraph (k)(11). 
The additions and revisions read as 

follows: 

§ 411.15 Particular services excluded from 
coverage. 

The following services are excluded 
from coverage: 

(a) Routine physical checkups such 
as: 

(1) Examinations performed for a 
purpose other than treatment or 
diagnosis of a specific illness, symptom, 
complaint, or injury, except for 
screening and diagnostic 
mammography, colorectal cancer 
screening tests, screening pelvic 
examinations, prostate cancer screening 
tests, glaucoma screening exams, or 
initial preventive physical examinations 
that meet the criteria specified in 
paragraph (k)(11) of this section. 
* * * * * 

(k) Any services that are not 
reasonable and necessary for one of the 
following purposes: * * * 

(11) In the case of initial preventive 
physical examinations, with the goal of 
health promotion and disease 
prevention, subject to the conditions 
and limitations specified in § 410.16 of 
this chapter. 

C. Part 419 is amended as follows: 

PART 419—PROSPECTIVE PAYMENT 
SYSTEM FOR HOSPITAL OUTPATIENT 
DEPARTMENT SERVICES 

1. The authority citation for Part 419 
continues to read as follows: 

Authority: Secs. 1102, 1833(t), and 1871 of 
the Social Security Act (42 U.S.C. 1302, 
1395l(t), and 1395hh). 

2. Section 419.21 is amended by 
adding a new paragraph (e) to read as 
follows: 

§ 419.21 Hospital outpatient services 
subject to the outpatient prospective 
payment system. 
* * * * * 

(e) Effective January 1, 2005, an initial 
preventive physical examination, as 
defined in § 410.16, if the examination 
is performed no later than 6 months 
after the individual’s initial Part B 
coverage date that begins on or after 
January 1, 2005. 

3. Section 419.22 is amended by 
adding a new paragraph (s) to read as 
follows: 

§ 419.22 Hospital outpatient services 
excluded from payment under the hospital 
outpatient prospective payment system. 
* * * * * 

(s) Effective December 8, 2003, 
screening mammography and effective 
January 1, 2005, diagnostic 
mammography services. 

4. Section 419.64 is amended by 
revising paragraphs (d)(1) and (d)(2) to 
read as follows: 

§ 419.64 Transitional pass-through 
payments: Drugs and biologicals. 
* * * * * 

(d) Amount of pass-through payment 
subject to any reduction determined 
under section 419.62(b), the pass- 
through payment for a drug or biological 
equals the amount determined under 
section 1842(o) of the Social Security 
Act, minus the portion of the APC that 
CMS determines is associated with the 
drug or biological. 

5. Section 419.70 is amended by 
revising the section heading and 
paragraphs (f)(2)(i) and (f)(2)(ii) to read 
as follows: 

§ 419.70 Transitional adjustment to limit 
decline in payments. 

* * * * * 
(f) Pre-BBA amount defined. 

* * * * * 
(2) Base payment-to-cost ratio 

defined. * * * 
(i) The provider’s payment under this 

part for covered outpatient services 
furnished during one of the following 
periods, including any payment for 
these services through cost-sharing 
described in paragraph (e) of this 
section. 

(A) The cost reporting period ending 
in 1996; or 

(B) If the provider does not have a 
cost reporting period ending in 1996, 
the first cost reporting period ending on 
or after January 1, 1997, and before 
January 1, 2001; and 

(ii) The reasonable costs of these 
services for the same cost reporting 
period. 
* * * * * 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: July 27, 2004. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 

Dated: August 6, 2004. 
Tommy G. Thompson, 
Secretary. 
BILLING CODE 4120–01–P 
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DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Parts 171, 172, and 173 

[Docket No. RSPA–2004–18795 (HM–237)] 

RIN 2137–AD88 

Hazardous Materials; Requirements for 
Lighters and Lighter Refills 

AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: RSPA proposes to amend 
requirements in the Hazardous 
Materials Regulations for the 
examination, testing, certification, and 
transportation of lighters and lighter 
refills. This action will clarify regulatory 
requirements and, where appropriate, 
decrease the regulatory burden without 
compromising the safe transportation of 
lighters and lighter refills in commerce. 
DATES: Comments must be received by 
November 15, 2004. 
ADDRESSES: You may submit comments 
identified by the docket number RSPA– 
2004–18795 (HM–237) by any of the 
following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov Follow the 
instructions for submitting comments. 

• Web Site: http://dms.dot.gov 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management System; 

U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590– 
001. 

• Hand Delivery: To the Docket 
Management System; Room PL–401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal 
Holidays. 

Instructions: You must include the 
agency name and docket number RSPA– 
2004–18795 (HM–237) or the Regulatory 
Identification Number (RIN) for this 
notice at the beginning of your 
comment. Note that all comments 
received will be posted without change 
to http://dms.dot.gov including any 
personal information provided. Please 
see the Privacy Act section of this 
document. 

Docket: You may view the public 
docket through the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management System office at the above 
address. 

FOR FURTHER INFORMATION CONTACT: 
Michael G. Stevens, Office of Hazardous 
Materials Standards, Research and 
Special Programs Administration, U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590–0001, telephone (202) 366–8553. 
SUPPLEMENTARY INFORMATION: 

I. Background 
The Lighter Association, Inc. (Lighter 

Association) is the national trade 
association of the U.S. lighter industry 
(manufacturers and distributors) 
representing at least 60% of the total 
lighter market in the U.S. According to 
information provided by the Lighter 
Association, more than 900 million 
lighters are transported in U.S. 
commerce annually. Fifty percent of 
these lighters are manufactured outside 
of the United States and are typically 
imported into the United States in 
freight containers transported by vessel. 

Lighters and lighter refills containing 
flammable gases or liquids are regulated 
as hazardous materials by the Research 
and Special Programs Administration 
(RSPA, we or us). Current requirements 
in the Hazardous Materials Regulations 
(HMR; 49 CFR parts 171–180) 
applicable to the transportation of 
lighters are nearly fifty years old and do 
not adequately address current industry 
standards and safety practices. In 
accordance with § 173.21(i) of the HMR, 
lighter designs and their inner 
packagings must be examined by an 
agency approved by RSPA’s Associate 
Administrator for Hazardous Materials 
Safety (Associate Administrator). The 
Associate Administrator reviews each 
lighter design test report and issues 
lighter manufacturers or shippers a 
unique identifier number (approval 
number, T-number). Lighter designs 
must conform to the construction, 
capacity, and integrity requirements in 
§ 173.308 of the HMR. This section 
specifies the amount of fuel that may be 
contained in each device; requires each 
device to be capable of withstanding an 
internal pressure of at least two times 
the vapor pressure of the fuel at 55 °C 
without leakage; and establishes 
overpack requirements. In addition, 
§ 172.102, Special Provision N10, 
requires lighters and lighter refills to be 
packaged in specified UN specification 
packagings that meet the Packing Group 
II performance level. Unless excepted by 
the HMR, any person who offers or 
transports lighters in commerce must 
mark the package and annotate the 
shipping paper with the approval 
number issued by the Associate 
Administrator. 

The United Nations 
Recommendations on the Transport of 

Dangerous Goods, 13th Revised Edition 
(UN Model Regulations), specify 
packaging requirements for lighters in 
greater detail than the HMR. For 
example, in addition to capacity and 
pressure limits, the UN Model 
Regulations require lighters in 
transportation to be protected against 
inadvertent discharge and valve 
mechanisms and their ignition devices 
to be securely sealed, taped, or 
otherwise fastened to prevent operation 
or leakage of the contents during 
transportation. The UN Model 
Regulations require lighters to be 
packaged in rigid outer packagings that 
meet the Packing Group II performance 
level, while the HMR specify the types 
of rigid outer packagings that are 
authorized. 

Since 1995, the U.S. Consumer 
Product Safety Commission (CPSC) and 
Health Canada have issued 97 lighter 
design recalls. Most recalls were due to 
excessive leakage or defective ignition 
elements. However, some of these 
recalls were prompted by incidents that 
involved fatalities, injuries, explosions, 
or fires for no apparent reason. Because 
these incidents were not transportation- 
related, we do not know at this time 
how many of the defective lighter 
designs had been approved by RSPA or 
CPSC. Although the CPSC approves 
lighter designs solely for child-safety 
compliance, product recalls are the only 
mechanism that they have to remove 
defective consumer products from the 
marketplace. According to the Lighter 
Association, a failure to meet the 
pressure capability or leakage 
requirements of the HMR and the 
construction and structural integrity 
requirements of accepted industry 
standards most likely caused the 
incidents. 

We are concerned that these defective 
designs identified by CPSC could fail in 
transportation with potentially 
catastrophic results. We have recently 
been made aware of transportation 
incidents outside the United States 
involving containers of lighters that 
were found to contain high levels of 
flammable gas either above or near the 
lower explosive limit (LEL). It is highly 
possible that these lighter designs 
would not conform to the requirements 
in the HMR, UN Model Regulations, or 
industry standards. The problems may 
not stem from deficiencies in the 
current regulations; however, we believe 
there is a need to clarify, simplify and 
update current requirements to better 
facilitate and promote compliance, 
thereby enhancing the safe 
transportation of lighters in commerce. 
In addition, we believe that the 
recordkeeping and accountability 
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requirements proposed in this rule will 
lead to better enforcement of the 
regulations where necessary and lower 
the regulatory burden where 
appropriate. 

II. Summary of Regulatory Changes by 
Section 

Section 171.8 
The terms ‘‘lighter’’ or ‘‘lighter refill’’ 

are not currently defined in the HMR. 
Therefore, in this NPRM, we are 
proposing to add definitions for 
‘‘Lighter’’ and ‘‘Lighter refill’’ in § 171.8. 
Our proposed lighter definition is based 
on the current definition found in the 
CPSC regulations, 16 CFR parts 1210 
and 1212, the American Society for 
Testing and Materials (ASTM) F400–00 
Standard Consumer Safety 
Specification for Lighters, and the 
International Organization for 
Standardization’s (ISO) 9994:1995(E) 
Lighters—Safety Specification. As 
proposed, for purposes of the HMR, 
‘‘Lighter’’ would be defined as a 
mechanically operated flame-producing 
device that employs an ignition device, 
and, contains a Division 2.1 liquefied 
gas fuel such as butane, isobutane, 
propane, or mixture thereof, where the 
vapor pressure of the Division 2.1 
material exceeds a gauge pressure of 
101.3 kPa (14.7 psia) at 20 °C. Under 
this definition, a lighter may be 
refillable or non-refillable, utilize a flint 
or electronic ignition system, and may 
be constructed under any style or design 
meeting the standards. This definition 
includes ‘‘cigarette’’ lighters and multi- 
purpose lighters. A multi-purpose 
lighter is one that is: (1) A utility lighter, 
that is, a lighter greater than four inches 
in length that may be used to light a 
fireplace or grill; (2) a micro torch or 
torch lighter or jet turbo lighter, that is, 
a high-intensity wind-resistant or wind- 
proof style that has little or no visible 
flame that may or may not be operated 
in a hands-free mode; and (3) a portable 
soldering or brazing torch with self- 
contained fuel supply. In this proposal, 
we no longer use the term ‘‘and similar 
devices’’ when describing lighters. 
Consequently, another description most 
appropriate for a device not meeting the 
definition of ‘‘lighter’’ must be chosen. 

For the purpose of the HMR, this 
definition does not include non- 
pressurized (i.e., gauge vapor pressure 
of fuel not more than 34.5 kPa (5.0 psi) 
at 24 °C (75 °F)) ‘‘wick’’ lighter styles 
containing absorbed or unabsorbed 
flammable liquid fuel. Such lighters, 
when offered for transportation in a 
fueled condition, must be packaged and 
described based on the flammable liquid 
contained therein (e.g., Petroleum 

distillates, n.o.s. or Solids containing 
flammable liquids, etc.). 

Under this NPRM, a ‘‘Lighter refill’’ 
would be defined as a pressurized 
container of not more than 4 fluid 
ounces capacity (7.22 cubic inches) that 
does not contain an ignition device but 
does contain a release device. The 
pressurized container may be UN 
specification or non-specification as 
authorized under the limited quantity 
provisions for compressed gases in 
§ 173.306(a)(1). We are proposing that 
under no circumstance may the 
description ‘‘lighter refill’’ be used for 
containers exceeding 4 fluid ounce (7.22 
cubic inches) capacity regardless of 
whether a specification container is 
used or not. Containers exceeding 4 
fluid ounce (7.22 cubic inches) capacity 
must be described based on the type of 
gas contained therein. The definition 
‘‘lighter refill’’ does not include non- 
pressurized flammable liquid lighter 
fuel used for ‘‘wick’’ style lighters. Such 
fuel would be appropriately described 
and packaged under the proper shipping 
name ‘‘Petroleum distillates, n.o.s.’’ or 
similar description. 

Section 172.101 
Section 172.101(c)(11) addresses the 

offering and transportation of lighter 
design samples. We propose to amend 
the note to paragraph (c)(11) by adding 
the words ‘‘lighter samples’’ and by 
adding a section reference for the 
transportation requirements applicable 
to these samples. 

In addition, we are proposing changes 
to the § 172.101 Hazardous Materials 
Table (HMT) for the shipping 
description ‘‘Lighters or Lighter refills.’’ 
Currently, there is only one description 
in the HMT for both lighters and lighter 
refills. Despite the use of the same 
identification number (UN 1057), we are 
proposing to separate the two articles in 
the HMT because the approval, special 
provisions, and packaging requirements 
are different for lighters and lighter 
refills. Under this proposal, lighter 
refills would continue to be authorized 
in transportation without approval 
under the conditions specified in 
§ 172.102, Special Provision 169. 

Section 172.102 
We propose to add two new 

numerical special provisions, 168 and 
169, to specify what may be described 
under the description ‘‘lighters’’ and 
‘‘lighter refills’’, respectively. Special 
Provision 168 would specify that lighter 
designs must be examined and tested by 
an authorized person. In addition, it 
would reference specific paragraphs in 
§ 173.308 for determining what 
constitutes a ‘‘new’’ lighter design, 

procedures for offering and transporting 
lighter samples for examination and 
testing, and would provide transitional 
dates for existing lighter designs. 
Special Provision 169 would set forth 
requirements for lighter refills that do 
not require approval (i.e., certification) 
under the HMR. 

Currently, Special Provision N10 sets 
forth authorized packagings for lighters 
and lighter refills. We propose to 
remove this special provision and 
relocate the packaging, marking, and 
shipping paper requirements for lighters 
to a more appropriate section in the 
HMR (see discussion under § 173.308). 

Section 173.21 
Currently, § 173.21(i) prohibits the 

transportation of cigarette lighters and 
similar devices unless the design of the 
device and its inner packaging have 
been examined by the Bureau of 
Explosives and approved in writing by 
the Associate Administrator. In this 
proposal, we are revising this paragraph 
to permit lighter design samples to be 
offered and transported to an 
examination and testing facility under 
certain conditions set forth in 
§ 173.308(b)(2). 

Section 173.306 
In § 173.306, paragraph (h) would be 

redesignated as paragraph (i), and a new 
paragraph (h) would be added to 
prescribe requirements for lighter refills. 
Consequently, current paragraphs (i) 
and (j) would be redesignated as 
paragraphs (j) and (k) respectively. We 
propose to require lighter refills to 
conform to the current HMR volumetric 
capacity limit of 4 fluid ounces (7.22 
cubic inches) for non-specification 
pressure vessels containing limited 
quantities of compressed gas. Because 
they contain a release device, lighter 
refills may not be described as ‘‘Gas 
cartridges (flammable)’’ (UN2037). We 
are aware the UN Model Regulations 
specify the maximum quantity of 
flammable gas that may be contained in 
a lighter refill is 65 grams and, 
depending on the type of gas placed in 
the refill, the volumetric capacity we are 
proposing may not be sufficient. We are 
soliciting comments on this particular 
proposal for potential solutions to this 
disparity. 

Consistent with the UN Model 
Regulations, the International Civil 
Aviation Organization’s Technical 
Instructions for the Safe Transport of 
Dangerous Goods by Air (ICAO 
Technical Instructions) and the 
International Maritime Organization’s 
International Maritime Dangerous 
Goods Code (Amendment 32; IMDG 
Code), we are proposing to require 
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lighter refills to be packaged in outer 
packagings meeting the Packing Group 
II performance level. This specification 
packaging requirement is currently 
prescribed in the ICAO Technical 
Instructions for transport by aircraft 
and, under the 13th Revised Edition of 
the UN Model Regulations and 
Amendment 32 of the IMDG Code (both 
effective January 1, 2005), the use of 
rigid outer packagings at the Packing 
Group II performance level will be 
required for lighter refills transported by 
all modes. Unless otherwise excepted, 
we propose to continue requiring UN 
specification outer packaging for lighter 
refills transported by all modes under 
the HMR and invite comments on 
whether, for highway or rail transport, 
this requirement is overly restrictive. 

We propose that, regardless of 
transport mode, lighter refills are not 
eligible for the exceptions under the 
ORM–D hazard class and may not be 
renamed ‘‘Consumer commodity.’’ We 
propose, in paragraph (2), to continue to 
allow the current exception from 
subparts C through H of part 172 (i.e., 
shipping papers, marking, labeling, 
placarding, emergency response 
information, and training), and part 177, 
for no more than 1,500 lighter refills 
carried aboard a transport vehicle (see 
discussion under § 173.308(e)). In 
addition, this exception allows the use 
of non-specification outer packaging 
meeting the general requirements of 
subpart B of part 173. We invite 
comments on whether this exception is 
necessary, no longer relevant, or if it 
should be discontinued in the interest of 
safety. 

Section 173.308 
Section 173.308 would be revised to 

add for lighters only: (a) General 
requirements including a new approval 
process; (b) examination and testing 
criteria including provisions for the 
offering of samples for examination and 
testing and recordkeeping requirements; 
(c) packaging requirements; (d) shipping 
paper and marking requirements; and 
(e) exceptions. 

Proposed paragraph (a) prescribes 
requirements for the design, capacity, 
and pressure capability of lighters that 
are generally consistent with definitions 
in ASTM F 400, ISO 9994, UN Model 
Regulations (Twelfth Revised Edition) 
and the current HMR. One important 
difference, however, is the adoption of 
a volumetric capacity limit consistent 
with the limited quantity of compressed 
gas provisions in § 173.306(a)(1) of the 
HMR (4 fluid ounces (7.22 cubic 
inches)). In the interest of safety, we 
believe that although we are proposing 
an upper limit (10 grams (0.35 ounce)) 

of fuel that may be contained in a 
device, a maximum volumetric capacity 
consistent with the limited quantity 
provisions of the current HMR is also 
necessary. 

In § 173.308(a)(3), the HMR currently 
require a cigarette lighter or similar 
device, including closures, to be capable 
of withstanding without leakage or 
rupture an internal pressure of at least 
two times the vapor pressure of the fuel 
at 55 °C (131 °F). In addition, the HMR 
currently require each lighter design to 
be subjected to a leakage test (see 
§ 173.308(b)(3) of the regulatory text for 
actual test procedures). In this rule we 
are proposing to maintain the pressure 
capability requirement as a capability 
and not a required test. We are aware 
that the ASTM and ISO standards for 
lighters both prescribe an identical test 
for determining the pressure capability 
of a device and an elevated temperature 
test to determine leakage that appears to 
be less stringent than the HMR. In 
addition, we are aware that in Canada 
and Mexico, ASTM F400–00, Safety 
Standard for Lighters has the force and 
effect of law, and lighters imported to or 
manufactured there must conform to the 
standard. Because the ASTM standard is 
voluntary in the United States, we 
believe a significant number of these 
defective lighters are redirected to the 
U.S. market. 

In 2002, the Lighter Association 
petitioned the CPSC to require that all 
lighters manufactured or imported into 
the United States conform to ASTM F– 
400. In its petition, the Lighter 
Association stated that, between 1997 
and 2002, there were 256 incidents 
involving lighters, of which 166 
incidents resulted in fires and 69 
incidents resulted in explosions. 
Although the lighters were not in 
transportation in commerce at the time 
of the incidents, the Lighter Association 
believes that the incidents caused by 
fuel leakage, self-ignition, inadequate 
pressure capability, and failure to 
withstand high temperatures and drop 
tests could occur in transportation 
under similar conditions. On May 27, 
2004, the CPSC denied the Lighter 
Association petition to adopt ASTM F– 
400 as a mandatory consumer product 
standard. In its conclusion, the CPSC 
stated that, while the cost of compliance 
to the industry may be low, the risk of 
death or injury as a result of lighter 
malfunctions does not warrant a 
rulemaking action. CPSC recommended 
that their Office of Compliance send a 
letter to all known lighter manufacturers 
and importers urging them to comply 
with ASTM F–400. 

We are soliciting comments on 
whether the pressure test should remain 

as a capability test only and what 
impact or costs would be incurred if it 
were a required test. Although this 
regulatory requirement is currently a 
capability standard, we assume that 
prototype designs of devices are tested 
for structural integrity and, therefore, 
any costs incurred to show proof of 
compliance with the standard would be 
minimal if we adopt certain required 
tests from the ASTM/ISO standards for 
lighters. We are soliciting comments on 
whether to incorporate by reference 
transportation-related portions of the 
ASTM/ISO standards for lighters, 
thereby making compliance necessary, 
or to include them in the HMR as 
suggested methods by which the 
performance standard may be met. We 
are also soliciting comments on whether 
the leakage test currently required by 
the HMR is overly restrictive or 
unnecessary or whether we can adhere 
the same level of safety by requiring the 
elevated temperature and sealed fluid 
fuel reservoir leakage tests prescribed in 
the ASTM and ISO standards for 
lighters. Based on the merits of 
comments received, we may add a 
requirement for mandatory testing of 
lighters in accordance with the ASTM 
or ISO standards. 

Under the current regulations, 
packages of lighters must be marked 
with, and, shipping papers must be 
annotated with, the approval number 
assigned by RSPA. Under this proposal, 
we will no longer be approving lighter 
designs. Proposed paragraph (a) 
specifies who may examine and test a 
lighter design, that is, a person who is 
qualified and authorized by the 
Associate Administrator under the 
provisions of subpart E of part 107 as 
limited by the conditions specified in 
§ 173.308(a)(4). Each authorized person 
would be assigned an identification 
code by RSPA to examine and test 
lighter designs and the identification 
code must appear on the test report with 
a unique test report identifier for each 
design tested. The entire ‘‘code’’ (both 
parts) would be required to be marked 
on a package containing lighters and 
annotated on shipping papers where 
applicable. The proposal permits testers 
to use the same design identifier that 
manufacturers register with CPSC, 
allowing for increased flexibility and 
less regulatory burden. 

Currently the HMR require all 
examination and testing facilities to be 
located in the United States. We invite 
comments on whether foreign entities 
should be allowed to examine and test 
lighter designs on behalf of the 
Competent Authority of the United 
States. 
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Proposed paragraph (b) defines a 
‘‘new’’ lighter design and prescribes the 
requirements under which a lighter 
design sample may be offered for 
transportation and transported for 
examination and testing. For 
transportation by aircraft, we are 
proposing that inner, intermediate, or 
outer packagings containing lighter 
samples must meet the pressure 
differential requirements (95 kPa) in 
§ 173.27(c). Paragraph (b) also prescribes 
the leakage test that a lighter design 
must pass (current test required by 
HMR) and the recordkeeping 
requirements for each lighter design. 
Finally, paragraph (b) includes a 
provision to allow for a five-year 
transition period for existing lighter 
approvals based on the life-cycle of 
current lighter designs. Consistent with 
CPSC policy, private labelers and 
distributors of such devices are not 
required to maintain copies of test 
reports, provided no changes are made 
to a device that would affect the ability 
of the device to pass the specified tests. 
A private labeler is someone who might 
place an approved device in a gift set, 
or someone who places advertisement 
logos in the form of labels on approved 
devices for resale. We invite comments 
on whether our definition of a ‘‘new’’ 
lighter design needs further clarification 
or if it is overly restrictive. 

Paragraph (c) prescribes the packaging 
requirements for successfully tested 
lighter designs. Currently, both lighters 
and their inner packagings must be 
examined, tested, and approved by the 
Associate Administrator. We propose to 
allow for a performance-based inner 
packaging design and would continue to 
require UN standard outer packaging at 
the Packing Group II performance level. 
This specification packaging 
requirement is currently prescribed in 
the ICAO Technical Instructions for 
transport by aircraft and in the 13th 
Revised Edition of the UN Model 
Regulations. Effective January 1, 2005, 
Amendment 32 of the IMDG Code will 
require the use of rigid outer packagings 
at the Packing Group II performance 
level. Therefore, unless otherwise 
excepted, we propose to continue the 
specification packaging requirement for 
lighters transported by all modes under 
the HMR and invite comments on 
whether, for highway or rail transport, 
this requirement is overly restrictive. 

Paragraph (d) prescribes the shipping 
paper and package marking 
requirements for lighters. Consistent 
with the current shipping paper and 
marking requirements in the HMR, we 
propose to require the identification 
code and test report identifier to be 
annotated on a shipping paper, in 

association with the basic description, 
and marked on a package, for all designs 
contained therein. In addition, we 
propose to continue requiring that, for 
transportation by vessel, a closed 
transport vehicle or closed freight 
container must be marked with the 
warning statement currently required by 
the HMR. Because the IMDG Code 
requires that all quantities of flammable 
gases be placarded with the Division 2.1 
placard, we are soliciting comments as 
to whether this requirement is 
redundant or if the additional safeguard 
is warranted. 

Paragraph (e)(1) continues to allow 
the current exception from subparts C 
through H of part 172, and part 177, for 
no more than 1,500 lighters carried 
aboard a transport vehicle by highway. 
In addition, it allows the use of non- 
specification outer packaging meeting 
the general requirements of subpart B of 
part 173. This paragraph does not, 
however, contain an exception from 
marking the test report identifier on the 
outer package because of the potential 
for transportation by common or 
contract carriage. We invite comments 
on whether this exception is necessary, 
no longer relevant, or if its use should 
be discontinued in the interest of safety. 

Based on the minimal level of risk 
posed by limited numbers of lighters, 
we are proposing in paragraph (e)(2) to 
allow additional exceptions for the 
private carriage of lighters. Under the 
current regulations, second or third tier 
distributors of lighters have great 
difficulty in complying with the UN 
standard packaging and the approval 
marking requirements. As proposed in 
this paragraph, lighters could be 
transported by private carriers in non- 
specification rigid outer packagings 
where the outer package contains 300 or 
fewer lighters. The total number of 
lighters that could be transported on a 
single vehicle would be limited to 
1,500. These limits are based on current 
industry practice. In addition, because 
the approval number is not always 
known or may not be readily available 
at the time of delivery to a retail facility, 
we propose, that for lighters transported 
by private carriers, the lighter test report 
identifier would not be required to be 
marked on the outer packaging. 

III. Regulatory Analyses and Notices 

A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 

This proposed rule is not considered 
a significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was not reviewed by the 
Office of Management and Budget. This 
rule is not significant under the 

Regulatory Policies and Procedures of 
the Department of Transportation (44 FR 
11034). 

The proposed rule will not impose 
increased compliance costs on the 
regulated industry. Rather, the proposed 
rule incorporates current approval 
procedures for the transportation of 
lighters and lighter refills into the HMR 
and provides additional flexibility for 
persons seeking to obtain such approval. 
In addition, the proposed rule excepts 
certain shipments from the specification 
packaging requirements of the HMR; 
these exception provisions will increase 
shipping options and reduce shipment 
costs. Overall, this proposed rule should 
reduce the compliance burden on the 
regulated industry without 
compromising transportation safety. 

B. Executive Order 13132 
This proposed rule has been analyzed 

in accordance with the principles and 
criteria contained in Executive Order 
13132 (‘‘federalism’’). This proposed 
rule would preempt State, local, and 
Indian tribe requirements but does not 
propose any regulation that has 
substantial direct effects on the States, 
the relationship between the national 
government and the States, or the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, the 
consultation and funding requirements 
of Executive Order 13132 do not apply. 

The Federal hazardous materials 
transportation law, 49 U.S.C. 5101– 
5127, contains an express preemption 
provision (49 U.S.C. 5125 (b)) that 
preempts State, local, and Indian tribe 
requirements on certain covered 
subjects. Covered subjects are: 

(i) The designation, description, and 
classification of hazardous materials; 

(ii) The packing, repacking, handling, 
labeling, marking, and placarding of 
hazardous materials; 

(iii) The preparation, execution, and 
use of shipping documents related to 
hazardous materials and requirements 
related to the number, contents, and 
placement of those documents; 

(iv) The written notification, 
recording, and reporting of the 
unintentional release in transportation 
of hazardous material; or 

(v) The design, manufacture, 
fabrication, marking, maintenance, 
recondition, repair, or testing of a 
packaging or container represented, 
marked, certified, or sold as qualified 
for use in transporting hazardous 
material. 

This proposed rule addresses covered 
subject items (i), (ii), (iii), and (v) above 
and preempts State, local, and Indian 
tribe requirements not meeting the 
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‘‘substantively the same’’ standard. This 
proposed rule is necessary to update, 
clarify and provide relief from 
regulatory requirements. 

Federal hazardous materials 
transportation law provides at § 5125 
(b)(2) that, if DOT issues a regulation 
concerning any of the covered subjects, 
DOT must determine and publish in the 
Federal Register the effective date of 
Federal preemption. The effective date 
may not be earlier than the 90th day 
following the date of issuance of the 
final rule and not later than two years 
after the date of issuance. RSPA has 
determined that the effective date of 
Federal preemption for these 
requirements will be 1 year from the 
date of publication of a final rule in the 
Federal Register. 

C. Executive Order 13084 
This proposed rule has been analyzed 

in accordance with the principles and 
criteria contained in Executive Order 
13084 (‘‘Consultation and Coordination 
with Indian Tribal Governments’’). 
Because this proposed rule does not 
significantly or uniquely affect the 
communities of the Indian tribal 
governments and does not impose 
substantial direct compliance costs, the 
funding and consultation requirements 
of Executive Order 13084 do not apply. 

D. Regulatory Flexibility Act, Executive 
Order 13272, and DOT Regulatory 
Policies and Procedures 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires an agency to 
review regulations to assess their impact 
on small entities unless the agency 
determines that a rule is not expected to 
have a significant impact on a 
substantial number of small entities. 
The proposed rule will not impose 
increased compliance costs on the 
regulated industry. Rather, the proposed 
rule incorporates current approval 
procedures for the transportation of 
lighters and lighter refills into the HMR 
and provides additional flexibility for 
persons seeking to obtain such approval. 
In addition, the proposed rule excepts 
certain shipments from the specification 
packaging requirements of the HMR; 
these exception provisions will increase 
shipping options and reduce shipment 
costs. Overall, this proposed rule should 
reduce the compliance burden on the 
regulated industry without 
compromising transportation safety. 
Therefore, I certify that this rule will not 
have a significant economic impact on 
a substantial number of small entities. 

This notice has been developed in 
accordance with Executive Order 13272 
(‘‘Proper Consideration of Small Entities 
in Agency Rulemaking’’) and DOT’s 

procedures and policies to promote 
compliance with the Regulatory 
Flexibility Act to ensure that potential 
impacts of draft rules on small entities 
are properly considered. 

E. Paperwork Reduction Act 

RSPA currently has an approved 
information collection under Office of 
Management and Budget (OMB) Control 
Number 2137–0557, ‘‘Approvals for 
Hazardous Materials,’’ with an 
expiration date of June 30, 2007. This 
rule proposes no new information 
collection and recordkeeping 
requirements. 

Title 5, Code of Federal Regulations 
requires us to provide interested 
members of the public and affected 
agencies an opportunity to comment on 
information collection and 
recordkeeping requests. Under the 
Paperwork Reduction Act, no person is 
required to respond to an information 
collection unless it has been approved 
by OMB and displays a valid OMB 
control number. 

Requests for a copy of this 
information collection should be 
directed to Deborah Boothe or T. Glenn 
Foster, Office of Hazardous Materials 
Standards (DHM–10), Research and 
Special Programs Administration, Room 
8422, 400 Seventh Street, SW., 
Washington, DC 20590–0001, 
Telephone (202) 366–8553. 

All comments should be addressed to 
the Dockets Unit as identified in the 
ADDRESSES section, and received prior 
to the close of the comment period 
identified in the DATES section of this 
rulemaking. In addition, you may 
submit comments specifically related to 
the information collection burden to the 
RSPA Desk Officer, Office of 
Management and Budget (OMB) at fax 
number, 202–395–6974. Under the 
Paperwork Reduction Act of 1995, no 
person is required to respond to an 
information collection unless it displays 
a valid OMB control number. 

F. Regulation Identifier Number (RIN) 

Aregulation identifier number (RIN) is 
assigned to each regulatory action listed 
in the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. The RIN number contained in the 
heading of this document can be used 
to cross-reference this action with the 
Unified Agenda. 

G. Unfunded Mandates Reform Act 

This proposed rule imposes no 
unfunded mandates and thus does not 
impose unfunded mandates under the 

Unfunded Mandates Reform Act of 
1995. 

H. Privacy Act 
Anyone is able to search the 

electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78), or you 
may visit http://dms.dot.gov. 

List of Subjects 

49 CFR Part 171 
Exports, Hazardous materials 

transportation, Hazardous waste, 
Imports, Incorporation by reference, 
Reporting and recordkeeping 
requirements. 

49 CFR Part 172 
Education, Hazardous materials 

transportation, Hazardous waste, 
Labeling, Markings, Packaging and 
containers, Reporting and recordkeeping 
requirements. 

49 CFR Part 173 
Hazardous materials transportation, 

Packaging and containers, Radioactive 
materials, Reporting and recordkeeping 
requirements, Uranium. 

In consideration of the foregoing, 49 
CFR Chapter I is proposed to be 
amended as follows: 

PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 

1. The authority citation for part 171 
continues to read as follows: 

Authority: 49 U.S.C. 5101–5127; 44701; 49 
CFR 1.45 and 1.53; Pub. L. 101–410 section 
4 (28 U.S.C. 2461 note); Pub. L. 104–134 
section 31001. 

2. In § 171.8, new definitions 
‘‘Lighter’’ and ‘‘Lighter refill’’ are added, 
in appropriate alphabetical sequence, to 
read as follows: 

§ 171.8 Definitions and abbreviations. 

* * * * * 
Lighter means a mechanically 

operated flame-producing device 
employing an ignition device and 
containing a Division 2.1 fuel such as 
butane, isobutane, propane, or a mixture 
containing any of these gases whose 
vapor pressure at 20 °C (68 °F) exceeds 
a gauge pressure of 101.3 kPa (14.7 
psia). See § 173.308 of this subchapter. 

Lighter refill means a pressurized 
container of not more than 4 fluid 
ounces (7.22 cubic inches) capacity that 
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does not contain an ignition device but 
does contain a release device and is 
intended for use as a replacement 
cartridge in a lighter or to refill a lighter 
with a Division 2.1 flammable gas fuel. 
See § 173.306(h) of this subchapter. 
* * * * * 

3. In § 171.11, in paragraph (d), a new 
paragraph (18) is added to read as 
follows: 

§ 171.11 Use of ICAO Technical 
Instructions. 

* * * * * 
(d) * * * 
(18) Lighters and lighter refills (see 

§ 171.8 of this subchapter) must 
conform to the requirements of this 
subchapter. 
* * * * * 

4. In § 171.12, in paragraph (b), a new 
paragraph (22) is added to read as 
follows: 

§ 171.12 Import and export shipments. 

* * * * * 
(b) * * * 

(22) Lighters and lighter refills (see 
§ 171.8 of this subchapter) must 
conform to the requirements of this 
subchapter. 
* * * * * 

5. In § 171.12a, in paragraph (b), a 
new paragraph (21) is added to read as 
follows: 

§ 171.12a Canadian shipments and 
packagings. 
* * * * * 

(b) * * * 
(21) Lighters and lighter refills (see 

§ 171.8 of this subchapter) must 
conform to the requirements of this 
subchapter. 
* * * * * 

PART 172—HAZARDOUS MATERIALS 
TABLE, SPECIAL PROVISIONS, 
HAZARDOUS MATERIALS 
COMMUNICATIONS, EMERGENCY 
RESPONSE INFORMATION, AND 
TRAINING REQUIREMENTS 

6. The authority citation for part 172 
continues to read as follows: 

Authority: 49 U.S.C. 5101–5127; 49 CFR 
1.53. 

7. In § 172.101, in paragraph (c)(11), 
the Note to paragraph (c)(11) is revised 
to read as follows: 

§ 172.101 Purpose and use of hazardous 
materials table. 

* * * * * 
(c) * * * 
(11) * * * 

Note to Paragraph (c)(11): For the 
transportation of samples of self-reactive 
materials, organic peroxides, explosives or 
lighters, see §§ 173.224(c)(3), 173.225(c)(2), 
173.56(d) or 173.308(b)(2) of this subchapter, 
respectively. 

* * * * * 
8. In § 172.101, the Hazardous 

Materials Table is revised to read as 
follows: 
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* * * * * 

§ 172.102 [Amended] 
9. In § 172.102: 
a. In paragraph (c)(1), new Special 

Provisions 168 and 169 are added. 
b. In paragraph (c)(5), Special 

Provision N10 is removed. 
The additions read as follows: 

§ 172.102 Special provisions. 

* * * * * 
(c) * * * 
(1) * * * 

* * * * * 
168 This entry applies to lighters 

(see § 171.8 of this subchapter). 
Representative samples of each new 
lighter design must be examined and 
successfully tested as specified in 
§ 173.308(b)(3). For criteria in 
determining what is a new lighter 
design, see § 173.308(b)(1). For 
transportation of new lighter design 
samples for examination and testing, see 
§ 173.308(b)(2). The examination and 
testing of each lighter design must be 
performed by a person authorized by the 
Associate Administrator under the 
provisions of subpart E of part 107 of 
this chapter, as specified in 
§ 173.308(a)(4). For continued use of 
approvals dated prior to [enter date five 
years after effective date of final rule], 
see § 173.308(b)(4)(ii). 

169 This entry applies to lighter 
refills (see § 171.8 of this subchapter) 
that contain a Division 2.1 (flammable) 
gas but do not contain an ignition 
device. Lighter refills offered for 
transportation under this entry may not 
exceed 4 fluid ounces capacity (7.22 
cubic inches). A lighter refill exceeding 
4 fluid ounces capacity (7.22 cubic 
inches) must be classed as a Division 2.1 
material, described with the proper 
shipping name appropriate for the 
material, and packaged in the packaging 
specified in part 173 of this subchapter 
for the flammable gas contained therein. 
See § 173.306(h) of this subchapter. 
* * * * * 

PART 173—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
AND PACKAGINGS 

10. The authority citation for part 173 
continues to read as follows: 

Authority: 49 U.S.C. 5101–5127, 44701; 49 
CFR 1.53. 

11. In § 173.21, paragraph (i) is 
revised to read as follows: 

§ 173.21 Forbidden materials and 
packages. 

* * * * * 
(i) Except for a package containing a 

lighter design sample that meets the 

requirements of § 173.308(b)(2), a 
package containing a lighter (see § 171.8 
of this subchapter) of a design that has 
not been examined and successfully 
tested by an authorized person under 
the criteria specified in § 173.308(a)(4). 
* * * * * 

§ 173.306 [Amended] 
12. In § 173.306: 
a. In paragraph (a)(1), in the last 

sentence, the wording ‘‘paragraph (h)’’ is 
removed and the wording ‘‘paragraph 
(i)’’ is added in its place. 

b. In paragraph (a)(3), in the last 
sentence, the wording ‘‘paragraph (h)’’ is 
removed and the wording ‘‘paragraph 
(i)’’ is added in its place. 

c. In paragraph (b), in the last 
sentence, the wording ‘‘paragraph (h)’’ is 
removed and the wording ‘‘paragraph 
(i)’’ is added in its place. 

d. Paragraphs (h) through (j) are 
redesignated as paragraph (i) through 
(k), and a new paragraph (h) is added to 
read as follows: 

§ 173.306 Limited quantities of 
compressed gases. 

* * * * * 
(h) Lighter refills. (1)(ii) Lighter refills 

(see § 171.8 of this subchapter) may not 
contain an ignition element but must 
contain a release device. Lighter refills 
offered for transportation under this 
section may not exceed 4 fluid ounces 
capacity (7.22 cubic inches). Lighter 
refills must be tightly packed and 
secured against movement in one of the 
following outer packagings at the 
Packing Group II performance level: 
Wooden box: 4C1 or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Plastic box: 4H1 or 4H2 
Steel box: 4A 
Aluminum drum: 1B2 
Steel drum: 1A2 
Fiber drum: 1G 
Plastic 1H2 
Metal drum: 1N2 

(ii) For transportation by passenger- 
carrying aircraft, the net mass of 
flammable gas may not exceed 1 kg per 
package, and, for cargo-only aircraft, the 
net mass of flammable gas may not 
exceed 15 kg per package. A container 
exceeding 4 fluid ounces volumetric 
capacity (7.22 cubic inches) may not be 
connected or manifolded to a lighter or 
similar device and must be described 
and packaged according to the fuel 
contained therein. 

(2) Exceptions. For highway 
transportation, when no more than 
1,500 lighter refills covered by this 
paragraph are transported in one motor 
vehicle, the requirements of subparts C 

through H of part 172, and Part 177 of 
this subchapter do not apply. Lighter 
refills covered under this paragraph 
must be packaged in rigid, strong outer 
packagings meeting the general 
packaging requirements of subpart B of 
this part. Outer packagings must be 
plainly and durably marked, on two 
opposing sides or ends, with the word 
‘‘LIGHTER REFILLS’’ and the number of 
devices contained therein in letters 
measuring at least 20 mm (0.79 in) in 
height. No person may offer for 
transportation or transport the lighter 
refills or prepare the lighter refills for 
shipment unless that person has been 
specifically informed of the 
requirements of this section. 
* * * * * 

13. Section 173.308 is revised to read 
as follows: 

§ 173.308 Lighters. 
(a) General requirements. No person 

may offer for transportation or transport 
a lighter (see § 171.8 of this subchapter) 
except under the following conditions: 

(1) The lighter must contain a fuel 
reservoir not exceeding 4 fluid ounces 
capacity (7.22 cubic inches), and must 
contain not more than 10 grams (0.35 
ounce) of flammable gas. A lighter that 
exceeds these volumetric capacity and 
weight limitations may be offered for 
transportation or transported only if 
specifically approved by the Associate 
Administrator. 

(2) The maximum filling density may 
not exceed 85 percent of the volumetric 
capacity of each fluid chamber at 15 °C 
(59 °F). 

(3) Each lighter design, including 
closures, must be capable of 
withstanding, without leakage or 
rupture, an internal pressure of at least 
two times the pressure of the flammable 
gas at 55 °C (131 °F). 

(4) Each lighter design must be 
examined and successfully tested by a 
person or agency (authorized testing 
agency) who is authorized by the 
Associate Administrator to perform 
such examination and testing under the 
provisions of subpart E of part 107 of 
this chapter and who— 

(i) Has the equipment necessary to 
perform the testing required to the level 
of accuracy required; 

(ii) Is able to demonstrate, upon 
request, the knowledge of the testing 
procedures and requirements of the 
HMR relative to lighters; 

(iii) Does not manufacture or market 
lighters, is not owned in whole or in 
part, or is not financially dependent 
upon any entity that manufactures or 
markets lighters; 

(iv) Is a resident of the United States; 
and 
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(v) Performs all examination and 
testing in accordance with the 
requirements of paragraphs (b)(3) and 
(b)(4) of this section. 

(5) The Associate Administrator will 
assign an identification code to each 
person who is authorized to examine 
and test lighters. This identification 
code must be incorporated into a unique 
test report identifier for each 
successfully tested lighter design. 

(b) Examination and testing of lighter 
design types. (1) Lighter design type 
definition. A new lighter design is one 
that has never been examined and tested 
or one that differs from a previous 
design in any manner that may affect 
the escape (leakage) of gas. Lighter 
characteristics that may affect the 
escape of gas include changes in 
materials of construction, ignition 
mechanism, burner valve design, wall 
thickness, sealing materials, and type of 
fuel (e.g., vapor pressure differences). 

(2) Lighter samples submitted for 
examination and testing. Samples of a 
new lighter design are excepted from 
the requirements of paragraph (a)(4) of 
this section and may be offered for 
transportation and transported under 
the following conditions: 

(i) The samples must be transported 
only to an authorized testing agency; 

(ii) No more than 12 lighters may be 
packaged in a single outer packaging; 

(iii) Inner packagings must conform to 
the requirements of paragraph (c)(1) of 
this section. For transportation by 
aircraft, intermediate or outer 
packagings must meet the pressure 
differential requirements of § 173.27(c) 
of this part; 

(iv) The outer packaging must 
conform to the requirements of Subpart 
M of Part 178 of this subchapter at the 
Packing Group I performance level and 
to the requirements of § 173.24 of this 
subpart; 

(v) The word ‘‘sample’’ must appear 
on the shipping paper as part of the 
proper shipping name or in association 
with the basic description; and 

(vi) In addition to other required 
markings and labels, the package must 
be marked ‘‘SAMPLE FOR 
EXAMINATION AND TESTING.’’ 

(vii) All other applicable requirements 
of this subchapter must be met. 

(3) Examination and testing of sample 
lighters by an authorized testing agency. 
Each sample lighter must be examined 
for conformance with paragraph (a) of 
this section by a person authorized by 
the Associate Administrator. In 
addition, lighters must be subjected to 
the following elevated temperature 
leakage test: 

(i) A minimum of six lighters must be 
submitted for examination and testing. 

Store the lighters in a laboratory 
desiccator for 24 hours. After drying, 
weigh each lighter on an analytical 
balance capable of accurately measuring 
gross mass to within 1/10 of a milligram 
(0.0001 grams). 

(ii) After weighing, place the lighters 
together in an explosion-proof, 
controlled-temperature laboratory oven 
capable of maintaining 38.7 ± 1°C (100 
± 3°F) for 96 continuous hours (4 days). 
At the end of 96 hours, remove the 
lighters from the oven and place them 
in the same laboratory desiccator that 
was used for initial storage of the 
lighters. Allow the lighters to cool. 

(iii) After cooling, weigh each lighter, 
subtract the mass after oven exposure 
from the original mass before the oven 
exposure, and determine the net weight 
differences for each lighter tested. 

(iv) Weight losses must be assessed to 
determine the quantity of gas that 
leaked from the lighters and from the 
weight change as a result of absorbed 
moisture. If the net weight has 
increased, the test facility must run the 
required test using six empty lighters in 
parallel with the six filled lighters. The 
parallel tests are conducted to 
determine the weight of moisture 
absorbed in the plastic in order to more 
accurately determine the weight loss of 
the lighters from gas leakage. 

(v) If the net weight loss for any one 
of the six lighters exceeds 20 milligrams 
(0.020 grams), the design must be 
rejected. 

(vi) Lighters manufactured to a 
rejected lighter design may not be 
offered for transportation or transported 
in commerce unless approved in writing 
by the Associate Administrator. 

(4) Recordkeeping requirements. (i) 
Following the examination of each new 
lighter design, the person or agency that 
conducted the examination and test 
must prepare a test report. At a 
minimum, the test report must contain 
the following information: 

(A) Name and address of test facility; 
(B) Name and address of applicant; 
(C) A test report identifier, that is, the 

authorized person or agency identifier 
code immediately followed by an alpha/ 
numeric identifier of four or more 
characters assigned to the specific 
lighter design by the authorized person 
or agency (e.g., ‘‘LAA* * *,’’ where, 
‘‘LAA’’ is the identification code 
assigned to the authorized person or 
agency by the Associate Administrator 
and ‘‘* * *’’ is replaced with the unique 
test report identifier assigned to the 
specific lighter design by the authorized 
person or agency); 

(D) Manufacturer of the lighter. For a 
foreign manufacturer, the U.S. agent or 
importer must be identified; 

(E) Description of the lighter design 
type (e.g., model, dimensions, ignition 
mechanism, reservoir capacity, lot/batch 
number) in sufficient detail to ensure 
conformance with paragraph (b)(4)(iii) 
of this section; and 

(F) A certification by the authorized 
testing agency that the lighter design 
conforms to paragraph (a) of this section 
and passes or does not pass the required 
leakage test in paragraph (b) of this 
section. 

(ii) For as long as any lighter design 
is in production and for at least three 
years thereafter, a copy of each lighter’s 
test report must be maintained by the 
authorized testing agency that 
performed the examination and testing 
and the manufacturer of the design. For 
a foreign manufacturer, each test report 
must be maintained in accordance with 
this paragraph by the foreign 
manufacturer’s U.S. agent or importer. 

(iii) Test reports must be traceable to 
a specific lighter design and must be 
made available to a representative of the 
Department upon request. 

(5) Transitional provisions. Until 
[INSERT DATE FIVE YEARS FROM 
EFFECTIVE DATE OF FINAL RULE], 
approval numbers (i.e., T-* * *) 
previously issued by the Associate 
Administrator may continue to be 
marked on packages and annotated on 
shipping papers, where applicable. 
After that time, previously issued 
approvals will no longer be valid and 
each lighter design must be re-examined 
and tested under the provisions of this 
section. 

(c) Packaging requirements. (1) Inner 
containment. Lighters must be placed in 
an inner packaging that is designed to 
prevent movement of the lighters and 
inadvertent ignition or leakage. The 
ignition device and gas control lever of 
each lighter must be designed, or 
securely sealed, taped, or otherwise 
fastened or packaged to protect against 
accidental functioning or leakage of the 
contents during transport. If lighters are 
packed vertically in a plastic tray, a 
plastic, fiberboard or paperboard 
partition must be used to prevent 
friction between the ignition device and 
the inner packaging. 

(2) Outer packaging. Lighters must be 
packaged in one of the following outer 
packagings at the Packing Group II 
performance level: 
Wooden box: 4C1 or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Plastic box: 4H1 or 4H2 
Steel box: 4A 
Aluminum drum: 1B2 
Steel drum: 1A2 
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Fiber drum: 1G 
Plastic 1H2 
Metal drum: 1N2 

(d) Shipping paper and marking 
requirements. (1) In addition to the 
requirements of subpart C of part 172, 
shipping papers must be annotated with 
the lighter design test report identifier 
(see paragraph (b)(4)(i)(C) of this 
section) traceable to the test report 
assigned to the lighters or, if applicable, 
the previously issued approval number 
(i.e., T***), in association with the basic 
description. 

(2) In addition to the requirements of 
subpart D of part 172, a lighter design 
test report identifier (see paragraph 
(b)(4)(i)(C) of this section) or, if 
applicable, the previously issued 
approval number (i.e., T***), must be 
marked on a package containing 
lighters. 

(3) For transportation by vessel in a 
closed transport vehicle or a closed 
freight container, the following warning 
must be affixed to the access doors: 

WARNING—MAY CONTAIN 
EXPLOSIVE MIXTURES WITH AIR— 
KEEP IGNITION SOURCES AWAY 
WHEN OPENING. 

The warning must be on a contrasting 
background and must be in letters 
measuring at least 12.7 mm (0.5 inch) in 
height. 

(e) Exceptions. (1) Common or 
contract carriage. For highway 

transportation by common or contract 
carrier, when no more than 1,500 
lighters covered by this section are 
transported in one motor vehicle, the 
requirements of subparts C through H of 
part 172, and Part 177 of this subchapter 
do not apply. Inner packagings must 
conform to paragraph (c)(1) of this 
section. Lighters must be further 
packaged in rigid, strong outer 
packagings meeting the general 
packaging requirements of subpart B of 
part 173. Outer packagings must be 
plainly and durably marked, on two 
opposing sides or ends, with the word 
‘‘LIGHTERS’’ and the number of devices 
contained therein in letters measuring at 
least 20 mm (0.79 in) in height. In 
addition, outer packagings must be 
marked with the test report identifier as 
specified in paragraph (b)(4)(i)(c) of this 
section or, if applicable, the previously 
issued approval number (i.e., T***). No 
person may offer for transportation or 
transport the lighters or prepare the 
lighters for shipment unless that person 
has been specifically informed of the 
requirements of this section. 

(2) Private carriage. For highway 
transportation by a private carrier, 
lighters that have been examined and 
successfully tested in accordance with 
this section are not subject to any other 
requirements of this subchapter under 
the following conditions: 

(i) No person may offer for 
transportation or transport the lighters 
or prepare the lighters for shipment 
unless that person has been specifically 
informed of the requirements of this 
section; 

(ii) Lighters must be placed in an 
inner packaging that is designed to 
prevent accidental activation of the 
ignition device or valve, release of gas, 
and movement of the lighters (e.g., tray, 
blister pack, etc.); 

(iii) Inner packagings must be placed 
in a securely closed rigid outer 
packaging that limits movement of the 
inner packagings and protects them 
from damage; 

(iv) The outer package may contain 
not more than 300 lighters; 

(v) A transport vehicle may carry not 
more than 1,500 lighters at any one 
time; 

(vi) The lighters may not be placed in 
an outer packaging with other 
hazardous materials; and 

(vii) Outer packagings must be plainly 
and durably marked with the words 
‘‘LIGHTERS, excepted quantity.’’ 

Issued in Washington, DC, on August 3, 
2004, under authority delegated in 49 CFR 
part 106. 
Robert A. McGuire, 
Associate Administrator for Hazardous 
Materials Safety. 
[FR Doc. 04–18195 Filed 8–13–04; 8:45 am] 
BILLING CODE 4910–60–P 
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1 49 U.S.C. 114(d). The TSA Assistant Secretary’s 
current authorities under ATSA have been 
delegated to him by the Secretary of Homeland 
Security. Under Section 403(2) of the Homeland 
Security Act of 2002, Pub. L. 107–296, 116 Stat. 
2315 (2002) (HSA), all functions of TSA, including 
those of the Secretary of Transportation and the 
Undersecretary of Transportation of Security related 
to TSA, transferred to the Secretary of Homeland 
Security. Pursuant to DHS Delegation Number 
7060.2, the Secretary delegated to the Assistant 
Secretary) then referred to as the Administrator of 
TSA), subject to the Secretary’s guidance and 
control, the authority vested in the Secretary 
respecting TSA, including that in Section 403(2) of 
the HSA. 

DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

DEPARTMENT OF HOMELAND 
SECURITY 

Transportation Security Administration 

[Docket No. RSPA–2004–18730] 

RIN 2137–AE02 

Hazardous Materials: Enhancing Rail 
Transportation Security for Toxic 
Inhalation Hazard Materials 

AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation; and Transportation 
Security Administration, Department of 
Homeland Security. 
ACTION: Notice; request for comments. 

SUMMARY: The Department of 
Transportation (DOT) and the 
Department of Homeland Security 
(DHS) are examining the need for 
enhanced security requirements for the 
rail transportation of hazardous 
materials that pose a toxic inhalation 
hazard. The two departments are 
seeking comments on the feasibility of 
initiating specific security 
enhancements and the potential costs 
and benefits of doing so. Security 
measures being considered include 
improvements to security plans, 
modification of methods used to 
identify shipments, enhanced 
requirements for temporary storage, 
strengthened tank car integrity, and 
implementation of tracking and 
communication systems. 
DATES: Submit comments by October 18, 
2004. To the extent possible, we will 
consider late-filed comments as we 
make decisions on the issues addressed 
in this notice. 
ADDRESSES: You may submit comments 
identified by the docket number RSPA– 
04–18730 by any of the following 
methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Web site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management System; 

U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590– 
001. If sent by mail, comments are to be 
submitted in two copies. Persons 
wishing to receive confirmation of 
receipt of their comments should 

include a self-addressed stamped 
postcard. 

• Hand Delivery: Docket Management 
System; Room PL–401 on the plaza level 
of the Nassif Building, 400 Seventh 
Street, SW., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 

Instructions: You must include the 
agency name and docket number RSPA– 
04–18730 for this notice at the 
beginning of your comment. Internet 
users may access comments received by 
DOT at http://dms.dot.gov.. Note that 
comments received may be posted 
without change to http://dms.dot.gov 
including any personal information 
provided. Please see the Privacy Act 
section of this document. All comments 
should be sent to the Docket 
Management System. Comments or 
portions of comments that include trade 
secrets, confidential commercial or 
financial information, or sensitive 
security information will not be posted 
in the public docket. Such information 
will be placed in a separate file to which 
the public does not have access, and a 
note will be placed in the public docket 
to state that the agency has received 
such materials from the commenter. 
RSPA and TSA have established a 
procedure to review all comments prior 
to placement in the public docket. See 
Submission of Comments section of this 
document for information on the steps 
you should take if you believe your 
comments or portions of your comments 
contain trade secrets, confidential 
information, or sensitive security 
information that should be protected. 

Docket: You may view the public 
docket through the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management System office at the above 
address. 
FOR FURTHER INFORMATION CONTACT: 
Susan Gorsky, (202) 366–8553, Office of 
Hazardous Materials Standards, 
Research and Special Programs 
Administration; Donna O’Berry, (202) 
366–4400, Office of the Chief Counsel, 
Research and Special Programs 
Administration; Steve Rybicki, Maritime 
and Land Security, Transportation 
Security Administration, telephone 
(571) 227–3606; e-mail: 
steve.rybicki@dhs.gov; or David H. 
Kasminoff, Office of Chief Counsel, 
TSA–2, Transportation Security 
Administration, telephone (571) 227– 
3583, e-mail: david.kasminoff@dhs.gov. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Under the Hazardous Materials 
Regulations (HMR; 49 CFR parts 171– 

180), toxic inhalation hazard materials 
(TIH materials) are gases or liquids that 
are known or presumed on the basis of 
tests to be so toxic to humans as to pose 
a hazard to health in the event of a 
release during transportation. See 49 
CFR 171.8, 173.115, and 173.132. TIH 
materials pose special risks during 
transportation because their 
uncontrolled release can endanger 
significant numbers of people. To assure 
their safe and secure transportation, TIH 
materials are among the most stringently 
regulated hazardous materials. TIH 
materials play a vital role in our society, 
including purifying water supplies, 
fertilizing crops, providing fundamental 
components in manufacturing, and 
fueling the space shuttle. 

The same characteristics of TIH 
materials that cause concern in the 
event of an accidental release also make 
them attractive targets for terrorism or 
sabotage. About 10 million tons of TIH 
materials are shipped by rail in the 
United States every year. While this is 
only a fraction of the 3.1 billion tons of 
hazardous materials shipped annually 
by all modes of transportation, a 
terrorist attack against the rail 
transportation of TIH materials in an 
urbanized area could endanger 
significant numbers of people. 
Improving the security of these 
shipments presents complex challenges. 

Under the Aviation and 
Transportation Security Act (ATSA), 
Pub. L. 107–71, 115 Stat. 597 (November 
19, 2001), and delegated authority from 
the Secretary of Homeland Security, the 
TSA Assistant Secretary has broad 
responsibility and authority for 
‘‘security in all modes of transportation 
* * *’’ 1 In executing those 
responsibilities and duties, the Assistant 
Secretary is empowered, among other 
things, to: 

(1) Assess threats to transportation, 49 
U.S.C. 114(f)(2); 

(2) Develop policies, strategies and 
plans for dealing with threats to 
transportation, 49 U.S.C. 114(f)(3); 

(3) Make other plans related to 
transportation security, including 
coordinating countermeasures with 
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appropriate departments, agencies, and 
instrumentalities of the United States 
Government, 49 U.S.C. 114(f)(4); 

(4) Enforce security-related 
regulations and requirements, 49 U.S.C. 
114(f)(7); 

(5) Oversee the implementation, and 
ensure the adequacy, of security 
measures at airports and other 
transportation facilities, 49 U.S.C. 
114(f)(11); and 

(6) Issue, rescind, and revise such 
regulations, including issuing 
regulations and security directives 
without notice or comment or prior 
approval of the Secretary, as are 
necessary to carry out TSA functions, 49 
U.S.C. 114(l)(1) and (2). 

In sum, the TSA Assistant Secretary’s 
authority with respect to transportation 
security is comprehensive and 
supported with specific powers related 
to the development and enforcement of 
security plans, regulations, and other 
requirements. Accordingly, under this 
authority, the Assistant Secretary may 
identify a security threat to a mode of 
transportation, develop a measure for 
dealing with that threat, and enforce 
compliance with that measure. 

The HMR are promulgated under the 
mandate in section 5103(b) of Federal 
hazardous materials transportation law 
(Federal hazmat law; 49 U.S.C. 5101 et 
seq., as amended by § 1711 of the 
Homeland Security Act of 2002, Pub. L. 
107–296) that the Secretary of 
Transportation ‘‘prescribe regulations for 
the safe transportation, including 
security, of hazardous material in 
intrastate, interstate, and foreign 
commerce.’’ Section 5103(b)(1)(B) 
provides that the HMR ‘‘shall govern 
safety aspects, including security, of the 
transportation of hazardous material the 
Secretary considers appropriate.’’ 

As is evident from the above 
discussion, DHS and DOT share 
responsibility for hazardous materials 
transportation security. The two 
agencies consult and coordinate 
concerning security-related hazardous 
materials transportation requirements to 
assure that they are consistent with the 
overall security policy goals and 
objectives established by DHS and that 
the regulated industry is not confronted 
with inconsistent security regulations 
promulgated by multiple agencies. 

II. Current Security Requirements 
On March 25, 2003, RSPA published 

a final rule under Docket No. RSPA–02– 
12064 (HM–232; 68 FR 14510). The final 
rule added a new Subpart I to Part 172 
of the HMR to require persons who offer 
certain hazardous materials for 
transportation in commerce and persons 
who transport certain hazardous 

materials in commerce to develop and 
implement security plans. The final rule 
also included new security awareness 
training requirements for all hazardous 
materials employees (hazmat 
employees) and in-depth security 
training requirements for hazmat 
employees of persons required to 
develop and implement security plans. 

The security plan regulations adopted 
under HM–232 require persons who 
offer for transportation or transport the 
following hazardous materials to 
develop and implement security plans: 

(1) Materials, including TIH materials, 
that must be placarded under the HMR; 

(2) Shipments in bulk packagings 
with a capacity equal to or greater than 
13,248 L (3,500 gal) for liquids or gases 
or greater than 13.24 cubic meters (468 
cubic feet) for solids; and 

(3) Infectious substances listed as 
select agents by the Centers for Disease 
Control and Prevention (CDC) in 42 CFR 
part 73. 

In accordance with Subpart I of Part 
172 of the HMR, then, persons who offer 
for transportation or transport TIH 
materials in commerce must develop 
and implement security plans. The 
security plan must include an 
assessment of possible transportation 
security risks and appropriate measures 
to address the assessed risks. Specific 
measures implemented as part of the 
plan may vary commensurate with the 
level of threat at a particular time. At a 
minimum, the security plan must 
address personnel security, 
unauthorized access, and en route 
security. For personnel security, the 
plan must include measures to confirm 
information provided by job applicants 
for positions that involve access to and 
handling of the hazardous materials 
covered by the plan. For unauthorized 
access, the plan must include measures 
to address the risk that unauthorized 
persons may gain access to materials or 
transport conveyances being prepared 
for transportation. For en route security, 
the plan must include measures to 
address security risks during 
transportation, including shipments 
stored temporarily en route to their 
destinations. 

III. Purpose of This Notice 
RSPA and the Federal Railroad 

Administration (FRA) of the Department 
of Transportation (DOT) and TSA and 
the Information Analysis and 
Infrastructure Protection Directorate 
(IAIP) of DHS are considering measures 
to enhance the security of rail 
shipments of TIH materials. We are 
examining security issues related to 
security plans, including obscuring the 
visibility of TIH cargoes, temporary 

storage of TIH materials in rail tank cars, 
tank car integrity, and tracking and 
communications. RSPA, FRA, IAIP, and 
TSA developed this notice to solicit 
information from the regulated 
community, state and local 
governments, emergency responders, 
and the public on the feasibility of 
adopting new security measures and 
potential impact of the measures being 
considered on the transportation 
industry and the U.S. economy as a 
whole. 

DOT and DHS are highly cognizant 
that the transport of TIH materials is not 
limited to rail. Currently, TIH is also 
transported via highway, pipeline and 
maritime. DOT and DHS’s focus on rail 
is only the first phase in a 
interdepartmental multiphase effort to 
assess and secure the transportation of 
TIH in all transportation modes to create 
an end-to-end secure TIH supply chain. 

A. Security Plans 
As indicated above, shipments of TIH 

materials are subject to the security plan 
requirements in Subpart I of Part 172 of 
the HMR. Each person who offers or 
transports TIH materials must develop 
and implement a security plan that 
covers personnel security, unauthorized 
access, and en route security. The HMR 
requirement for a security plan sets 
forth general requirements for a security 
plan’s components rather than a 
prescriptive list of specific items that 
must be included. The regulation sets a 
performance standard that provides 
shippers and carriers with the flexibility 
necessary to develop plans that address 
their individual circumstances and 
operational environment. Accordingly, 
each security plan will differ because it 
will be based on a company’s 
individualized assessment of the 
security risks associated with the 
specific materials it ships or transports 
and its unique circumstances and 
operational environment. 

Shippers and carriers were required to 
have security plans in place by 
September 25, 2003. To assist the 
industry to comply with the security 
plan requirements, RSPA developed a 
security plan template to illustrate how 
risk management methodology can be 
used to identify points in the 
transportation process where security 
procedures should be enhanced within 
the context of an overall risk 
management strategy. The security 
template is posted in the docket and on 
the RSPA Web site at http:// 
hazmat.dot.gov/rmsef.htm. In addition, 
a number of industry groups and 
associations have developed guidance 
material to assist their members to 
develop appropriate security plans. 
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DOT and DHS are interested in 
determining how these security plans 
might be improved, particularly as they 
relate to TIH materials. DHS, using its 
expertise in security matters and 
working with DOT, including RSPA and 
FRA, is considering specific criteria for 
these security plans to adequately 
address the security risks to TIH 
materials. DHS is also willing to review 
security plans to ensure that they 
properly address these criteria. RSPA is 
considering revising its security plan 
rule to incorporate the DHS criteria for 
TIH materials and establish a process by 
which DHS would review the security 
plans of TIH transporters and shippers. 
DOT and DHS (RSPA, FRA, IAIP, TSA) 
are considering ways to improve 
compliance with the RSPA rule, both as 
currently written and as it may be 
revised. 

In this notice, we are seeking 
information from shippers and carriers 
concerning the process by which their 
security plans were developed, 
including any problems encountered 
during either the drafting or 
implementation phase, recommended 
‘‘best practices,’’ and any additional 
guidance or assistance that may be 
appropriate. In addressing these issues, 
commenters may wish to consider the 
following questions: 

1. What methodology was used to 
develop your security plan? Did you 
rely in whole or in part on guidance 
material provided by DOT or the 
industry (e.g., the American Chemistry 
Council, the Chlorine Institute, the 
Association of American Railroads)? 
How helpful were the materials you 
utilized? Should DOT/DHS work with 
the industry to develop model security 
plans or ‘‘best practices’’ for shippers 
and transporters of TIH materials? 

2. Can the methodology that you 
utilized to develop your security plan be 
applied generally to some or all 
shipments of TIH materials? Are there 
specific measures you have 
implemented that you would 
recommend for other shippers/carriers 
of TIH materials? 

3. Does your security plan include 
‘‘layered’’ measures that are tied to 
specific threat levels? How are these 
implemented? What difficulties have 
you experienced in developing such 
‘‘layered’’ measures? Would more 
definitive guidance from DOT/DHS be 
helpful? 

4. Have you assessed the effectiveness 
of different types of security measures 
implemented as part of your security 
plan? If so, what types of measures did 
you use and how did you make the 
assessment? 

5. Would it be useful if DOT/DHS 
provided general guidelines or 
standards for security measures that 
would normally be expected for TIH 
shipments while allowing tailoring for 
individual circumstances or operational 
environments? What would be the 
impact of requiring company 
certification that these guidelines or 
required standards are achieved? 

6. Should DOT/DHS require 
submission of security plans for TIH 
shipments by rail for review and 
approval to ensure that the plans are 
adequate? 

Note: DOT and DHS recognize that 
company security plans may contain 
sensitive information describing newly 
adopted security measures, and that 
unregulated public dissemination of the 
information could defeat these measures. In 
the event DOT and DHS decide to require 
companies to submit their security plans, a 
determination as to whether the information 
would be covered by regulations governing 
the protection of sensitive security 
information (SSI) (see 49 CFR parts 15 and 
1520) would be made at that time. 

B. Identification of Materials and 
Hazard Communication 

Because of concerns about the 
potential use of TIH materials as 
weapons of opportunity or weapons of 
mass destruction, DOT and DHS are 
considering whether to require the 
removal from rail tank cars used to 
transport TIH materials of identifying 
marks, names, stenciling, placards, or 
other markings that could help a 
terrorist or criminal identify a target. 
Shippers and transporters of TIH 
material use a variety of methods to 
identify the materials contained inside a 
rail tank car and to communicate the 
hazard of the material to emergency 
responders and transport workers. In 
addition to the hazard communication 
requirements of the HMR (see 
discussion below), shippers may paint 
rail tank cars in distinctive colors or 
patterns to reduce or eliminate the 
possibility of mishandling the tank car 
during transportation or in an 
emergency. Further, shippers may print 
the name of their company on their rail 
tank cars; in many instances, the 
company name can be used to deduce 
the contents of the tank cars. 

In addition to voluntary measures 
employed by shippers of TIH materials, 
hazard communication is accomplished 
using the shipping documents, placards, 
and markings required under the HMR. 
In accordance with subpart C of part 172 
of the HMR, shipments of TIH materials 
must be accompanied by appropriate 
shipping documentation. A shipping 
paper must include the material’s 

proper shipping name, hazard class, UN 
identification number, and packing 
group number, and the total quantity of 
the material being shipped (see 
§ 172.202 of the HMR). The shipping 
paper helps transport workers and 
emergency responders identify the 
material and assess its hazard. The 
shipping paper must include an 
emergency response telephone number 
for use in the event of an emergency 
involving the hazardous material. The 
number must be for a person who is 
knowledgeable about the material and 
has comprehensive emergency response 
and incident mitigation information for 
that material (see § 172.604 of the HMR). 
In addition, the shipping documentation 
for a specific hazardous materials 
shipment must include emergency 
response information that can be used 
by emergency responders in the 
mitigation of an incident involving the 
material (see § 172.602 of the HMR). 

Placards use colors, symbols, 
numbers, and text to quickly 
communicate the hazard of a specific 
material. Currently, all rail shipments of 
TIH materials must be placarded in 
accordance with subpart F of part 172 
of the HMR. The primary function of 
placards is to provide initial warning 
information in the event of an 
emergency or accident involving a 
shipment of hazardous materials. 
Placards provide first-on-scene 
emergency responders with the 
information necessary to quickly assess 
an accident situation from a distance, 
reducing the possibility of someone 
approaching the accident site without 
wearing protective clothing or 
equipment. Firefighters, police, and 
other responders can thus avoid 
unnecessary exposure to dangerous, 
perhaps life-threatening, material. In 
addition, placards provide emergency 
response personnel with the 
information necessary to determine 
whether there is a need to evacuate 
persons in the vicinity of an accident. 
Further, placards indicate to emergency 
responders how to safely and 
appropriately manage the accident, 
mitigate the threat of environmental 
damage, and conduct life-saving 
operations. In addition to providing 
critical information to emergency 
response personnel, placards identify 
hazardous shipments for transport 
workers and assure that they are 
handled safely and efficiently 
throughout the transportation process. 
For example, the regulations applicable 
to rail carriers in part 174 of the HMR 
include specific handling requirements 
for placarded railcars, including their 
placement in a train car sequence, 
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separation of tank cars containing 
incompatible materials, and special 
procedures for switching operations. 
The regulations also include specific 
operational controls for placarded 
freight containers that help to assure 
safe handling by transport workers 
during transportation. In addition, by 
Congressional mandate, the 
Occupational Safety and Health 
Administration regulations applicable to 
facilities that manufacture and handle 
hazardous materials require placards to 
remain on rail cars or motor vehicles 
loaded with hazardous materials and 
stored at the facility after delivery and 
prior to unloading. 

In addition to placards, rail tank cars 
loaded with TIH materials are required 
to have certain identifying markings. As 
with placards, these markings provide 
initial warning information in the event 
of an emergency or accident involving a 
shipment of hazardous materials and 
alert transport workers to the presence 
of a TIH chemical in a specific 
shipment, assuring that the shipment is 
handled safely and in conformance with 
regulatory requirements. For example, 
packages of TIH materials, such as 
cylinders, portable tanks, cargo tanks, 
and rail tank cars, must be marked 
‘‘INHALATION HAZARD’’ (see 
§ 172.313(a)); marked with a 4-digit UN 
identification number (see §§ 172.301, 
172.302); and marked with the proper 
shipping name of the material (see 
§§ 172.326, 172.328, and 172.330). Tank 
cars are also marked with a code related 
to the specification to which they were 
built. TIH materials are typically 
required to be transported in certain 
high integrity tank cars. 

On January 15, 2003, RSPA completed 
a study of the role placards play for 
transportation safety and security. (The 
study can be found on our Web site at 
http://hazmat.dot.gov/pubtrain/ 
0803RedactedPlacardingReportSSI.pdf 
and will be placed in the docket 
established to receive comments to this 
notice.) The study reviewed the use of 
placards to enhance hazardous materials 
transportation safety and evaluated both 
operational and technological 
alternatives to placarding. The study 
concluded that the existing placarding 
system should be retained, but that DOT 
should continue to review the use of 
operational procedures and 
technological developments as security 
enhancements and as alternatives to 
placards in specific high-risk situations 
as well as for broad application. In 
considering potential changes to the 
placarding requirements as part of its 
continuing review, the study further 
concluded that DOT should consider 
the impact on costs, training, and 

international trade that could result 
from changes in the current placarding 
requirements. 

In addition, DHS is conducting a 
study to examine alternative methods 
for communicating the hazards of 
hazardous materials transported in rail 
tank cars. The study will identify up to 
ten alternative methods to rail car 
placarding. The evaluation of the 
alternatives will include: (1) Technical 
considerations (i.e., the speed and 
accuracy of the identification of a 
specific hazardous material by first 
responders and system interoperability 
with systems currently in use by the 
emergency response community); (2) 
international considerations (i.e., the 
impact on international rail 
transportation from the United States to 
Canada and Mexico); (3) costs (i.e., 
installation, start-up, and system 
maintenance costs, as well as the costs 
to train the users, showing particular 
consideration for small urban and rural 
volunteer first responders); and (4) 
speed (i.e., the time required to train 
first responders to use the new 
technology). DHS expects to complete 
the study by the end of 2004. 

We encourage commenters to address 
the potential impacts associated with 
removing placards and identifying 
marks from rail tank cars and replacing 
them with some other hazard 
communication system. In particular, 
we invite commenters to address the 
following questions: 

1. Should identifying marks, such as 
distinctive paint colors or patterns and 
company names, be prohibited? What 
would be the practical impact of such a 
prohibition? 

2. If placards and other identifying 
marks are removed from rail tank cars 
transporting TIH materials, are there 
alternative operational procedures or 
systems that could simply and 
effectively communicate the hazards of 
the material to emergency response 
personnel and transport workers? What 
are the advantages and disadvantages of 
the alternative procedures or systems? 
What costs would be associated with 
development and implementation of 
such alternative procedures or systems? 
What security benefits would be 
associated with each? 

3. If alternative procedures or systems 
are considered that would allow 
removal of placards and other 
identifying marks from rail tank cars 
transporting TIH materials, what should 
the criteria be for balancing safety and 
security considerations and 
demonstrating that these procedures 
and systems are viable, practical, and 
workable? How secure would such 
systems be? Do these systems have the 

potential to be used maliciously to 
identify shipments and locations for 
attack? How can malicious use of such 
systems be prevented? 

4. What are the impacts on emergency 
response of a significant change in the 
way the TIH hazard is communicated? 
How many emergency responders 
would be affected? What are the cost 
implications to the emergency response 
community of a change in current 
hazard communication requirements, 
including costs for new equipment and 
retraining? 

5. What are the impacts for 
transportation workers of a significant 
change in the way the TIH hazard is 
communicated? Do shipping documents 
provide sufficient information to enable 
transportation workers to safely handle 
TIH materials during the course of 
transportation or would some additional 
hazard communication mechanism be 
necessary? What are the cost 
implications to shippers and carriers of 
a change in current hazard 
communication requirements, including 
costs for new equipment and retraining? 

6. Placards depict a hazard type. 
There are a wide range of materials that 
may be identified with a similar 
placard, yet not all of the materials will 
pose the same security risk. Should 
DOT/DHS consider the removal of more 
specific identifying marks on rail tanks 
cars carrying TIH materials, but leave 
placards in place? What are the 
implications for emergency responders 
of such an approach? 

7. Placards are part of an 
internationally recognized system for 
communicating the hazards of specific 
materials in transportation. What are the 
potential impacts on international 
transportation of TIH materials of a 
change to U.S. requirements for 
communicating the TIH hazard? 

In addition, commenters are invited to 
review the DOT placarding study and 
comment on its conclusions concernng 
operational and technological 
alternatives to placarding and its overall 
conclusion that the existing placarding 
system should be retained. 

C. Temporary Storage of TIH Materials 
in Rail Tank Cars 

Rail tank cars carrying TIH materials 
may be stored temporarily at rail yards 
or other facilities prior to their ultimate 
delivery. The HMR apply to hazardous 
materials shipments stored temporarily 
between the time the shipment is 
accepted for transportation by a carrier 
until the time the shipment is delivered 
to its destination. Such storage is termed 
‘‘storage incidental to movement.’’ 
Hazardous materials stored incidental to 
movement are subject to specific HMR 
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requirements applicable to such storage. 
For example, such hazardous materials 
must be accompanied at all times by 
appropriate shipping documentation, 
including emergency response 
information and an emergency response 
telephone number in accordance with 
subparts C and G of part 172. Further, 
package markings, labels, or placards 
required under subparts D, E, and F of 
part 172 must remain on the packages 
or transport vehicles throughout the 
time that they are stored incidental to 
movement. In addition, hazardous 
materials stored incidental to movement 
are subject to the requirements for 
security plans in subpart I of part 172. 
However, the HMR do not currently 
address the amounts or types of 
hazardous materials that may be stored 
at one time in one location nor do the 
HMR limit the time that hazardous 
materials may be stored incidental to 
movement. 

DOT and DHS are currently 
considering whether revisions to the 
temporary storage requirements 
applicable to rail cars transporting TIH 
materials are appropriate. Commenters 
are invited to address whether such 
revisions are appropriate and the impact 
such revisions could have on the costs 
to transport TIH materials in addition to 
the impact on recipients and users (i.e., 
towns, municipalities). Commenters 
should provide information related to 
the following specific questions: 

1. Are current security requirements 
applicable to the temporary storage of 
TIH materials sufficient? If not, what 
additional requirements should be 
considered? 

2. Should DOT/DHS consider limits 
on the amount of TIH materials that may 
be stored temporarily in a single 
location? If so, how should such a limit 
be derived? Should a limit take into 
consideration the type and location of 
facility at which the materials are stored 
and the security features in place at the 
facility? How would such an aggregation 
limit affect the transportation of TIH 
materials, including transportation 
costs? 

3. Should DOT/DHS consider limits 
on the length of time that TIH materials 
could be stored temporarily in a single 
location? If so, how should such a time 
limit be derived? How would such a 
time limit affect the transportation of 
TIH materials, including transportation 
costs? 

4. Should DOT/DHS develop specific 
criteria for facilities at which TIH 
materials may be stored temporarily 
(e.g., fencing, lighting, restricted access, 
security personnel, remote monitoring, 
and the like)? If so, what specific 
features would result in the greatest 

security benefit? Would a requirement 
for specific security features limit the 
availability of facilities at which TIH 
materials could be stored temporarily 
during transportation? If so, identify 
which features would limit availability 
and explain what the impact would be 
on the transportation of TIH materials, 
including transportation costs. 

5. Is it feasible to prohibit the 
temporary storage of rail tank cars 
carrying TIH materials in high- 
population areas or in response to 
specific threats or threat levels? What 
impact would such a prohibition have 
on the transportation and use of TIH 
materials? 

6. Would requirements for expedited 
handling and delivery of TIH rail cars 
serve as a feasible alternative method to 
limit or reduce temporary storage? If so, 
how should ‘‘expedited handling and 
delivery’’ be defined? What would be 
the costs and benefits of a requirement 
for expedited handling and delivery? 
What actions can or should the Federal 
government take to facilitate expedited 
handling and delivery of TIH rail cars? 

D. Tank Car Integrity 
The first railroad tank car standards 

were developed by the railroad industry 
in 1903. Current regulatory 
requirements for the design and 
construction of railroad tank car tanks 
are in Part 179 of the HMR. Part 179 
prescribes the specifications for tanks 
that are to be mounted on or form part 
of a tank car and that are used for the 
transportation of hazardous materials in 
commerce. The Association of American 
Railroads Tank Car Committee (AAR 
TCC) is an industry group that is 
comprised of railroads, shippers, and 
tank car builders. The AAR TCC reviews 
and approves tank car designs, tank car 
facilities, and quality assurance 
programs. This authority is given to the 
AAR TCC by RSPA in Part 179 of the 
HMR. The AAR TCC publishes the M– 
1002 Manual of Standards and 
Recommended Practices, which is 
incorporated by reference in the HMR. 

Rail tank cars used to transport TIH 
materials must meet rigorous design and 
construction standards and must be 
thoroughly inspected and tested on a 
regular basis to assure that the integrity 
of the tank car is maintained with no 
deterioration. The design, construction, 
and maintenance standards help to 
ensure that a rail tank car can withstand 
most accident situations, including 
collisions and derailments, with no 
release of its contents. 

DOT and DHS are considering 
whether rail tank cars used to transport 
TIH materials should be modified to 
enhance shipment security. 

Modifications could include relatively 
simple measures to prevent tampering 
with valves and other accessories to 
more fundamental revisions to basic 
designs or materials of construction that 
would enable the tank car to withstand 
a terrorist attack. Commenters are 
encouraged to address the following 
questions applicable to rail tank car 
integrity: 

1. Are devices commercially available 
that could be easily installed on rail 
tank cars to prevent access by 
unauthorized persons to the contents of 
the tank car? Are such devices currently 
in use in the rail industry? How 
effective are such devices? What costs 
are associated with the installation of 
such devices in addition to the cost of 
the devices themselves—labor costs for 
installation, time out-of-service for the 
tank car, etc? Please provide the bases 
for cost information. 

2. What are the current capabilities of 
rail tank cars carrying TIH materials to 
survive a terrorist attack? What types of 
attacks would be survivable? What types 
of attacks should be survivable? What 
tests have been conducted or should be 
conducted to determine these 
capabilities? 

3. What technology is currently 
available that would strengthen rail tank 
cars to withstand or mitigate the effects 
of a terrorist attack? What types of 
attacks would the technology protect 
against? Would fundamental redesign of 
rail tank cars be necessary or could 
effective modifications be accomplished 
through changes in construction 
methods or materials? Would the 
technology or modifications be 
applicable to retrofit applications as 
well as new construction? What types of 
research and development need to be 
conducted in conjunction with 
answering questions related to 
strengthening rail tank car design? Are 
there technologies developed for other 
purposes, such as tank car leak or 
breach protection, that could play a 
significant role in enhancing security for 
TIH materials in addition to or in place 
of strengthening rail tank cars to 
withstand or mitigate the effects of a 
terrorist attack? 

4. What are the costs and benefits of 
modifying rail tank cars used to 
transport TIH materials to increase the 
likelihood that they could withstand or 
mitigate the effects of a terrorist attack? 
How many tank cars would be affected? 
Over what period of time could such 
modifications be accomplished? What 
would be the impact of such a program 
on the transportation and use of TIH 
materials? In responding to these 
questions, please identify specific 
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modifications. Please provide the bases 
for cost and benefit information. 

E. Communication and Tracking 
Radio frequency identification (RFID) 

tags are small electronic devices 
designed to contain information that can 
be retrieved at a distance using a 
specialized reader. The railroad 
industry uses a rail car and locomotive 
tracking system that employs RFID tags 
(known in the industry as Automatic 
Equipment Identification (AEI) tags) on 
every freight car and locomotive in the 
United States and Canada. Railroads use 
AEI information for confirming train 
consists and are beginning to use the 
AEI information to identify specific cars 
that have been flagged by wayside 
equipment defect detectors. AEI tagging 
is the industry standard for rail cars. 

Tracking and other types of 
communications systems enable carriers 
to monitor a shipment while en route to 
its destination and to identify various 
service irregularities. Some types of 
tracking systems employ Global 
Positioning System (GPS) or GPS-type 
positioning information and coded or 
text messaging transmitted over a 
terrestrial communications system. The 
railroad industry and FRA are 
cooperating on the development of 
Positive Train Control (PTC) systems. 
PTC systems include digital data link 
communications networks, positioning 
systems, on-board computers with 
digitized maps and in-cab displays, 
throttle-brake interfaces on locomotives, 
wayside interface units, and control 
center computers and displays. PTC 
systems can track the precise location of 
all trains and the individual cars that 
make up the train and will be capable 
of remote intervention with train 
operations. In addition, DHS is 
currently evaluating the feasibility, 
costs, and benefits of proposals to 
develop certain communication and 
tracking capabilities for rail hazardous 
materials shipments. 

The HMR currently do not include 
communication or tracking 
requirements for hazardous materials 
shipments. Offerors and transporters of 
TIH materials may elect to implement 
communication or tracking measures as 
part of security plans developed in 
accordance with Subpart I of Part 172 of 
the HMR, but such measures are not 
mandatory. 

DOT and DHS are considering 
whether communication or tracking 
requirements should be required for rail 
shipments of TIH materials, such as 
near real-time satellite tracking of TIH 
rail cars and real-time monitoring of 
tank car or track conditions. In addition, 
DOT and DHS are considering reporting 

requirements in the event that TIH 
shipments are not delivered within 
specified time periods. We invite 
commenters to address communication 
and shipment tracking issues associated 
with enhanced shipment security and, 
specifically, to consider the following 
questions: 

1. Do rail carriers currently employ 
other communications or tracking 
technology for rail shipments? What are 
the practical limitations of such 
systems? Can tracking systems be 
activated from remote locations? Is it 
feasible to employ such systems only for 
certain shipments or certain cars? How 
are such systems affected by power 
outages, interference, weather and 
geographic phenomena, or 
communications outages? Are there 
distances beyond which a 
communications or tracking system will 
not function? Are there safety or 
productivity benefits associated with 
the use of communications and tracking 
technology that would help offset costs? 

2. Is the current system of Automatic 
Equipment Identification (AEI) tags and 
readers installed by railroads, coupled 
with data on the consist of trains, 
adaptable for wider use by government 
and industry in determining the 
approximate real-time location of TIH 
rail cars? How reliable and how accurate 
is rail car location information collected 
by the current system for such an 
application? More generally, how 
significant is tracking to enhancing 
security and what degree of tracking 
accuracy is optimal? 

3. Is it feasible to employ small, self- 
contained tracking systems on certain 
shipments or certain cars that provide 
positioning/status information only 
when queried from a remote location, or 
based on an event ‘‘tripping’’ a sensor? 
Is it feasible to employ subordinate 
sensor equipment on shipments or cars 
that can communicate with a tracking 
system located on a locomotive at 
distances potentially in excess of 1,000 
feet? 

4. How secure are satellite tracking 
and similar systems? How do rail 
carriers ensure that only authorized 
personnel have access to such 
information? Do these systems have the 
potential to be used maliciously to 
identify shipments and locations for 
attack? How can malicious use of such 
systems be prevented? 

5. Do or should shippers continuously 
monitor TIH rail car locations while 
they are in transportation? How do rail 
shippers and carriers currently address 
problems associated with missing or 
undelivered shipments? Should DOT/ 
DHS mandate pre-shipment 
coordination among shippers, carriers, 

and consignees? Should DOT/DHS 
mandate a reporting or notification 
system for TIH chemical shipments that 
are not delivered within an agreed-upon 
timeframe? Could such a reporting or 
notification system be integrated into 
current industry programs and practices 
for handling overdue shipments? 

6. Are there measures or incentives 
that may be appropriate to consider in 
promoting technology development and 
adoption in conjunction with or 
separate from regulatory requirements? 

F. Additional Issues 
There are a number of additional 

issues that DOT and DHS will consider 
in assessing the feasibility and 
effectiveness of various measures to 
enhance hazardous materials 
transportation security. These include 
the analyses required under the 
following statutes and executive orders 
in the event we determine that 
rulemaking is appropriate: 

Executive Order 12866: Regulatory 
Planning and Review. E.O. 12866 
requires agencies to regulate in the 
‘‘most cost-effective manner,’’ to make a 
‘‘reasoned determination that the 
benefits of the intended regulation 
justify its costs,’’ and to develop 
regulations that ‘‘impose the least 
burden on society.’’ We therefore 
request comments, including specific 
data if possible, concerning the costs 
and benefits that may be associated with 
adoption of specific security 
requirements for rail shipments of TIH 
materials. A rule that is considered 
significant under E.O. 12866 must be 
reviewed and cleared by the Office of 
Management and Budget before it can be 
issued. 

Executive Order 13132: Federalism. 
E.O. 13132 requires agencies to assure 
meaningful and timely input by state 
and local officials in the development of 
regulatory policies that may have a 
substantial, direct effect on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. We invite state 
and local governments with an interest 
in this rulemaking to comment on the 
effect that adoption of specific security 
requirements for rail shipments of TIH 
materials may have on state or local 
safety or security programs. 

Executive Order 13175: Consultation 
and Coordination with Indian Tribal 
Governments. E.O. 13175 requires 
agencies to assure meaningful and 
timely input from Indian tribal 
government representatives in the 
development of rules that ‘‘significantly 
or uniquely affect’’ Indian communities 
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and that impose ‘‘substantial and direct 
compliance costs’’ on such 
communities. We invite Indian tribal 
governments to provide comments as to 
the effect that adoption of specific 
security requirements for rail shipments 
of TIH materials may have on Indian 
communities. 

Regulatory Flexibility Act. Under the 
Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et seq.), we must consider 
whether a proposed rule would have a 
significant economic impact on a 
substantial number of small entities. 
‘‘Small entities’’ include small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations under 50,000. If you 
believe that adoption of specific security 
requirements for rail shipments of TIH 
materials could have a significant 
economic impact on small entities, 
please provide information on such 
impacts. 

IV. Submission of Comments 
All comments should be sent to 

DOT’s Docket Management System 
(DMS). However, comments or those 
portions of comments that RSPA and 
TSA have determined to include trade 
secrets, confidential commercial 
information, or sensitive security 
information (SSI) will not be placed in 
the public docket and will be handled 
separately. 

If you believe that your comments 
contain trade secrets, confidential 
commercial information, or SSI, those 
comments or the relevant portions of 
those comments should be 
appropriately marked so that RSPA and 
TSA may make a determination. RSPA 
procedures in 49 CFR part 105 establish 
a mechanism by which commenters 
may request confidentiality. In 
accordance with 49 CFR 105.30, you 
may ask RSPA to keep information 
confidential using the following 

procedures: (1) Mark ‘‘confidential’’ on 
each page of the original document you 
would like to keep confidential; (2) send 
DMS both the original document and a 
second copy of the original document 
with the confidential information 
deleted; and (3) explain why the 
information is confidential (e.g., trade 
secret, confidential commercial 
information, SSI). In your explanation, 
you should provide enough information 
to enable a determination to be made as 
to whether the information provided is 
protected by law and must be handled 
separately. 

In addition, for comments or portions 
of comments that you believe contain 
SSI as defined in 49 CFR 15.7, you 
should comply with TSA and DOT 
regulations governing the restrictions on 
the disclosure of sensitive security 
information. See 49 CFR 1520.9 and 49 
CFR 15.9, Restrictions on the disclosure 
of sensitive security information. For 
example, these sections restrict the 
sharing of SSI to those with a need to 
know, set out the requirement to mark 
the information as sensitive security 
information, and address how the 
information should be disposed. Note 
also that when mailing in or using a 
special delivery service to send 
comments that contain sensitive 
security information, comments should 
be wrapped in a manner that prevents 
the information from being read. 

After reviewing your request for 
confidentiality and the information 
provided, RSPA and TSA will analyze 
applicable laws and regulations to 
decide whether to treat the information 
as confidential. RSPA and TSA will 
notify you of the decision to grant or 
deny confidentiality. If RSPA and TSA 
deny confidentiality, you will be 
provided an opportunity to respond to 
the denial before the information is 
publicly disclosed. RSPA and TSA will 
reconsider its decision to deny 
confidentiality based on your response. 

Regarding comments that have not 
been marked as confidential, prior to 
posting comments received in response 
to this notice in the public docket, 
RSPA and TSA will review all 
comments, whether or not they are 
identified as confidential, to determine 
if the submission or portions of the 
submission contain sensitive 
information that should not be made 
available to the general public. RSPA 
and TSA will notify you if the agencies 
make such a determination relative to 
your comment. 

If, prior to submitting your comment, 
you have any questions concerning the 
procedures for determining 
confidentiality or security sensitivity, 
you may call one of the individuals 
listed above under FOR FURTHER 
INFORMATION CONTACT for more 
information. 

V. Privacy Act 

Anyone is able to search the 
electronic form of comments posted into 
any of our dockets by the name of the 
individual submitting the comment (or 
signing the comment, if submitted on 
behalf of an association, business, labor 
union, etc.). You may review DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (Volume 65, Number 70; Pages 
19477–78) or you may visit http:// 
dms.dot.gov. 

Issued in Washington, DC, and Arlington, 
Virginia, on August 9, 2004. 

Robert A. McGuire, 
Associate Administrator for Hazardous 
Materials Safety, Research and Special 
Programs Administration. 
Chet Lunner, 
Assistant Administrator, Office of Maritime 
and Land Security, Transportation Security 
Administration. 
[FR Doc. 04–18705 Filed 8–13–04; 8:45 am] 

BILLING CODE 4910–60–P 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT AUGUST 16, 
2004 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 

national emission standards: 
Stationary reciprocating 

internal combustion 
engines; published 6-15- 
04 

Air programs: 
Stratospheric ozone 

protection— 
HCFC production, import, 

and export; allowance 
system; published 6-17- 
04 

Solid Wastes: 
State underground storage 

tank program approvals— 
Virginia; published 6-15-04 
West Virginia; published 

6-15-04 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Digital television stations; table 

of assignments: 
Puerto Rico; published 7-9- 

04 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Religious organizations; 

participation in HHS 
programs; equal treatment 
for faith-based organizations; 
published 7-16-04 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Boating safety: 

Country of origin codes and 
hull identification numbers; 
published 6-17-04 

Drawbridge operations: 
Louisiana; published 8-4-04 
New York; published 7-23- 

04 
PERSONNEL MANAGEMENT 
OFFICE 
Homeland Security Act; 

implementation: 
Voluntary early retirement; 

correction; published 8-16- 
04 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

General Electric Co.; 
published 7-30-04 

TREASURY DEPARTMENT 
Fiscal Service 
Book-entry Treasury bonds, 

notes, and bills: 
New Treasury Direct 

system; published 8-16-04 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Cotton classing, testing and 

standards: 
Classification services to 

growers; 2004 user fees; 
Open for comments until 
further notice; published 
5-28-04 [FR 04-12138] 

AGRICULTURE 
DEPARTMENT 
Commodity Credit 
Corporation 
Cherries (tart) grown in— 

Michigan et al.; comments 
due by 8-23-04; published 
6-22-04 [FR 04-14062] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 
West Coast States and 

Western Pacific 
fisheries— 
American Samoa pelagic 

longline fishery; limited 
access permit program; 
comments due by 8-23- 
04; published 6-23-04 
[FR 04-14241] 

COMMODITY FUTURES 
TRADING COMMISSION 
Confidential information and 

commission records and 
information; comments due 
by 8-27-04; published 7-28- 
04 [FR 04-17051] 

COURT SERVICES AND 
OFFENDER SUPERVISION 
AGENCY FOR THE 
DISTRICT OF COLUMBIA 
Semi-annual agenda; Open for 

comments until further 
notice; published 12-22-03 
[FR 03-25121] 

DEFENSE DEPARTMENT 
Acquisition regulations: 

Construction and architect- 
engineer services; 
comments due by 8-24- 
04; published 6-25-04 [FR 
04-14341] 

Firefighting services 
contracts; comments due 

by 8-24-04; published 6- 
25-04 [FR 04-14338] 

Payment and billing 
instructions; comments 
due by 8-24-04; published 
6-25-04 [FR 04-14335] 

Polyacrylonitrile carbon fiber; 
restriction to domestic 
sources; comments due 
by 8-24-04; published 6- 
25-04 [FR 04-14339] 

Small Business 
Competitiveness 
Demonstration Program; 
comments due by 8-24- 
04; published 6-25-04 [FR 
04-14340] 

DEFENSE DEPARTMENT 
Engineers Corps 
Danger zones and restricted 

areas: 
Fort Knox, KY; Salt River, 

Rolling Fork River, and 
Otter Creek; U.S. Army 
Garrison, Fort Knox 
Military Reservation; 
comments due by 8-26- 
04; published 7-27-04 [FR 
04-16922] 

ENERGY DEPARTMENT 
Energy Efficiency and 
Renewable Energy Office 
Consumer products; energy 

conservation program: 
Energy conservation 

standards—- 
Commercial packaged 

boilers; test procedures 
and efficiency 
standards; Open for 
comments until further 
notice; published 12-30- 
99 [FR 04-17730] 

ENERGY DEPARTMENT 
Federal Energy Regulatory 
Commission 
Electric rate and corporate 

regulation filings: 
Virginia Electric & Power 

Co. et al.; Open for 
comments until further 
notice; published 10-1-03 
[FR 03-24818] 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air programs: 

Ambient air quality 
standards, national— 
Fine particulate matter 

and ozone; interstate 
transport control 
measures; comments 
due by 8-27-04; 
published 8-6-04 [FR 
04-18029] 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 

Alaska; comments due by 
8-26-04; published 7-27- 
04 [FR 04-17061] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
California; comments due by 

8-23-04; published 7-23- 
04 [FR 04-16566] 

Illinois; comments due by 8- 
27-04; published 7-28-04 
[FR 04-17165] 

Environmental statements; 
availability, etc.: 
Coastal nonpoint pollution 

control program— 
Minnesota and Texas; 

Open for comments 
until further notice; 
published 10-16-03 [FR 
03-26087] 

Hazardous waste program 
authorizations: 
Maryland; comments due by 

8-25-04; published 7-26- 
04 [FR 04-16943] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
C8, C10, and C12 straight- 

chain fatty acid 
monoesters of glycerol 
and propylene glycol; 
comments due by 8-23- 
04; published 6-23-04 [FR 
04-14222] 

Lactic acid, n-butyl ester, 
(S); comments due by 8- 
23-04; published 6-23-04 
[FR 04-14221] 

Superfund program: 
National oil and hazardous 

substances contingency 
plan— 
National priorities list 

update; comments due 
by 8-25-04; published 
7-26-04 [FR 04-16726] 

National priorities list 
update; comments due 
by 8-25-04; published 
7-26-04 [FR 04-16727] 

Water pollution; effluent 
guidelines for point source 
categories: 
Meat and poultry products 

processing facilities; Open 
for comments until further 
notice; published 12-30-99 
[FR 04-12017] 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services: 

Federal-State Joint Board 
on Universal Service— 
Lifeline and Link-Up 

Program; comments 
due by 8-23-04; 
published 6-22-04 [FR 
04-13997] 
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Radio and television 
broadcasting: 
Program recordings; 

broadcasters retention 
requirements; comments 
due by 8-27-04; published 
7-30-04 [FR 04-17428] 

Radio broadcasting: 
Broadcast and cable EEO 

rules and policies— 
Revision; comments due 

by 8-23-04; published 
6-23-04 [FR 04-14120] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid Services 
Medicare: 

Health care provider 
reimbursement 
determinations and 
appeals; comments due 
by 8-24-04; published 6- 
25-04 [FR 04-13246] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Color additives: 

D&C Black No. 2; cosmetics 
coloring; comments due 
by 8-27-04; published 7- 
28-04 [FR 04-17153] 

Reports and guidance 
documents; availability, etc.: 
Evaluating safety of 

antimicrobial new animal 
drugs with regard to their 
microbiological effects on 
bacteria of human health 
concern; Open for 
comments until further 
notice; published 10-27-03 
[FR 03-27113] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Anchorage regulations: 

Maryland; Open for 
comments until further 
notice; published 1-14-04 
[FR 04-00749] 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and threatened 

species: 
Critical habitat 

designations— 
Bull trout; Jarbridge River, 

Coastal-Puget Sound, 
and Saint Mary-Belly 
River populations; 
comments due by 8-24- 
04; published 6-25-04 
[FR 04-14014] 

Migratory bird hunting: 
Federal Indian reservations, 

off-reservation trust lands, 
and ceded lands; 
comments due by 8-27- 

04; published 8-17-04 [FR 
04-18755] 

INTERIOR DEPARTMENT 
Minerals Management 
Service 
Outer Continental Shelf; oil, 

gas, and sulphur operations: 
Minimum blowout prevention 

system requirements for 
well-workover operations 
using coiled tubing with 
production tree in place; 
comments due by 8-23- 
04; published 6-22-04 [FR 
04-13943] 

JUSTICE DEPARTMENT 
Child Protection Restoration 

and Penalties Enhancement 
Act of 1990 and Protect 
Act; record-keeping and 
record inspection provisions: 
Depiction of sexually explicit 

performances; inspection 
of records; comments due 
by 8-24-04; published 6- 
25-04 [FR 04-13792] 

Executive Office for 
Immigration Review: 
Definitions; fees; powers 

and authority of 
Department of Homeland 
Security officers and 
employees in removal 
proceedings; comments 
due by 8-27-04; published 
7-28-04 [FR 04-17118] 

LABOR DEPARTMENT 
Mine Safety and Health 
Administration 
Coal mine safety and health: 

Underground mines— 
Low- and medium-voltage 

diesel-powered 
generators; use as 
alternative means of 
powering electrical 
equipment; comments 
due by 8-24-04; 
published 6-25-04 [FR 
04-14400] 

LABOR DEPARTMENT 
Occupational Safety and 
Health Administration 
Safety and health standards, 

etc.: 
Personal protective 

equipment; employer 
payment; comments due 
by 8-23-04; published 7-8- 
04 [FR 04-15525] 

NATIONAL LABOR 
RELATIONS BOARD 
Practice and procedure: 

Consent-election 
agreements; comments 
due by 8-26-04; published 
7-27-04 [FR 04-17095] 

NUCLEAR REGULATORY 
COMMISSION 
Environmental statements; 

availability, etc.: 

Fort Wayne State 
Developmental Center; 
Open for comments until 
further notice; published 
5-10-04 [FR 04-10516] 

SMALL BUSINESS 
ADMINISTRATION 
Disaster loan areas: 

Maine; Open for comments 
until further notice; 
published 2-17-04 [FR 04- 
03374] 

OFFICE OF UNITED STATES 
TRADE REPRESENTATIVE 
Trade Representative, Office 
of United States 
Generalized System of 

Preferences: 
2003 Annual Product 

Review, 2002 Annual 
Country Practices Review, 
and previously deferred 
product decisions; 
petitions disposition; Open 
for comments until further 
notice; published 7-6-04 
[FR 04-15361] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

BAE Systems (Operations) 
Ltd.; comments due by 8- 
25-04; published 7-26-04 
[FR 04-16917] 

Bell Helicopter Textron 
Canada; comments due 
by 8-23-04; published 6- 
24-04 [FR 04-14315] 

Boeing; comments due by 
8-23-04; published 7-8-04 
[FR 04-15518] 

Bombardier; comments due 
by 8-23-04; published 6- 
24-04 [FR 04-13915] 

Lockheed; comments due 
by 8-23-04; published 7-7- 
04 [FR 04-15381] 

McDonnell Douglas; 
comments due by 8-23- 
04; published 7-8-04 [FR 
04-15519] 

Rolls-Royce (1971) Ltd.; 
comments due by 8-23- 
04; published 6-22-04 [FR 
04-14051] 

Short Brothers; comments 
due by 8-23-04; published 
7-22-04 [FR 04-16682] 

Class E airspace; comments 
due by 8-23-04; published 
7-8-04 [FR 04-15553] 

TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Motor vehicle safety 

standards: 
Certification issues; vehicles 

built in two or more 

stages; comments due by 
8-27-04; published 6-28- 
04 [FR 04-14564] 

TRANSPORTATION 
DEPARTMENT 
Research and Special 
Programs Administration 
Hazardous materials: 

Transportation— 
Harmonization with UN 

recommendations, 
International Maritime 
Dangerous Goods 
Code, and International 
Civil Aviation 
Organization’s technical 
instructions; comments 
due by 8-23-04; 
published 6-22-04 [FR 
04-12411] 

Pipeline safety: 
Hazardous liquid and gas 

pipeline operators public 
education programs; 
comments due by 8-23- 
04; published 6-24-04 [FR 
04-12993] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

Foreign tax expenditures; 
partner’s distributive 
share; cross-reference; 
comments due by 8-24- 
04; published 4-21-04 [FR 
04-08705] 

LIST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ‘‘P L U S’’ (Public Laws 
Update Service) on 202–741– 
6043. This list is also 
available online at http:// 
www.archives.gov/ 
federal—register/public—laws/ 
public—laws.html. 

The text of laws is not 
published in the Federal 
Register but may be ordered 
in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 

H.R. 2443/P.L. 108–293 
Coast Guard and Maritime 
Transportation Act of 2004 
(Aug. 9, 2004; 118 Stat. 1028) 
H.R. 3340/P.L. 108–294 
To redesignate the facilities of 
the United States Postal 
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Service located at 7715 and 
7748 S. Cottage Grove 
Avenue in Chicago, Illinois, as 
the ‘‘James E. Worsham Post 
Office’’ and the ‘‘James E. 
Worsham Carrier Annex 
Building’’, respectively, and for 
other purposes. (Aug. 9, 2004; 
118 Stat. 1089) 

H.R. 3463/P.L. 108–295 

SUTA Dumping Prevention Act 
of 2004 (Aug. 9, 2004; 118 
Stat. 1090) 

H.R. 4222/P.L. 108–296 
To designate the facility of the 
United States Postal Service 
located at 550 Nebraska 
Avenue in Kansas City, 
Kansas, as the ‘‘Newell 

George Post Office Building’’. 
(Aug. 9, 2004; 118 Stat. 1094) 
H.R. 4226/P.L. 108–297 
Cape Town Treaty 
Implementation Act of 2004 
(Aug. 9, 2004; 118 Stat. 1095) 
H.R. 4327/P.L. 108–298 
To designate the facility of the 
United States Postal Service 
located at 7450 Natural Bridge 
Road in St. Louis, Missouri, 
as the ‘‘Vitilas ‘Veto’ Reid 
Post Office Building’’. (Aug. 9, 
2004; 118 Stat. 1099) 
H.R. 4417/P.L. 108–299 
To modify certain deadlines 
pertaining to machine- 
readable, tamper-resistant 
entry and exit documents. 
(Aug. 9, 2004; 118 Stat. 1100) 

H.R. 4427/P.L. 108–300 

To designate the facility of the 
United States Postal Service 
at 73 South Euclid Avenue in 
Montauk, New York, as the 
‘‘Perry B. Duryea, Jr. Post 
Office’’. (Aug. 9, 2004; 118 
Stat. 1101) 

S. 2712/P.L. 108–301 

To preserve the ability of the 
Federal Housing 
Administration to insure 
mortgages under sections 238 
and 519 of the National 
Housing Act. (Aug. 9, 2004; 
118 Stat. 1102) 

Last List August 11, 2004 

Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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CFR CHECKLIST 

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 
The CFR is available free on-line through the Government Printing 
Office’s GPO Access Service at http://www.access.gpo.gov/nara/cfr/ 
index.html. For information about GPO Access call the GPO User 
Support Team at 1-888-293-6498 (toll free) or 202-512-1530. 
The annual rate for subscription to all revised paper volumes is 
$1195.00 domestic, $298.75 additional for foreign mailing. 
Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, Pittsburgh, PA 15250–7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, Master Card, or Discover). Charge orders may be 
telephoned to the GPO Order Desk, Monday through Friday, at (202) 
512–1800 from 8:00 a.m. to 4:00 p.m. eastern time, or FAX your 
charge orders to (202) 512-2250. 
Title Stock Number Price Revision Date 

1, 2 (2 Reserved) ......... (869–052–00001–9) ...... 9.00 4Jan. 1, 2004 

3 (2003 Compilation 
and Parts 100 and 
101) .......................... (869–052–00002–7) ...... 35.00 1 Jan. 1, 2004 

4 .................................. (869–052–00003–5) ...... 10.00 Jan. 1, 2004 

5 Parts: 
1–699 ........................... (869–052–00004–3) ...... 60.00 Jan. 1, 2004 
700–1199 ...................... (869–052–00005–1) ...... 50.00 Jan. 1, 2004 
1200–End ...................... (869–052–00006–0) ...... 61.00 Jan. 1, 2004 

6 .................................. (869–052–00007–8) ...... 10.50 Jan. 1, 2004 

7 Parts: 
1–26 ............................. (869–052–00008–6) ...... 44.00 Jan. 1, 2004 
27–52 ........................... (869–052–00009–4) ...... 49.00 Jan. 1, 2004 
53–209 .......................... (869–052–00010–8) ...... 37.00 Jan. 1, 2004 
210–299 ........................ (869–052–00011–6) ...... 62.00 Jan. 1, 2004 
300–399 ........................ (869–052–00012–4) ...... 46.00 Jan. 1, 2004 
400–699 ........................ (869–052–00013–2) ...... 42.00 Jan. 1, 2004 
700–899 ........................ (869–052–00014–1) ...... 43.00 Jan. 1, 2004 
900–999 ........................ (869–052–00015–9) ...... 60.00 Jan. 1, 2004 
1000–1199 .................... (869–052–00016–7) ...... 22.00 Jan. 1, 2004 
1200–1599 .................... (869–052–00017–5) ...... 61.00 Jan. 1, 2004 
1600–1899 .................... (869–052–00018–3) ...... 64.00 Jan. 1, 2004 
1900–1939 .................... (869–052–00019–1) ...... 31.00 Jan. 1, 2004 
1940–1949 .................... (869–052–00020–5) ...... 50.00 Jan. 1, 2004 
1950–1999 .................... (869–052–00021–3) ...... 46.00 Jan. 1, 2004 
2000–End ...................... (869–052–00022–1) ...... 50.00 Jan. 1, 2004 

8 .................................. (869–052–00023–0) ...... 63.00 Jan. 1, 2004 

9 Parts: 
1–199 ........................... (869–052–00024–8) ...... 61.00 Jan. 1, 2004 
200–End ....................... (869–052–00025–6) ...... 58.00 Jan. 1, 2004 

10 Parts: 
1–50 ............................. (869–052–00026–4) ...... 61.00 Jan. 1, 2004 
51–199 .......................... (869–052–00027–2) ...... 58.00 Jan. 1, 2004 
200–499 ........................ (869–052–00028–1) ...... 46.00 Jan. 1, 2004 
500–End ....................... (869–052–00029–9) ...... 62.00 Jan. 1, 2004 

11 ................................ (869–052–00030–2) ...... 41.00 Feb. 3, 2004 

12 Parts: 
1–199 ........................... (869–052–00031–1) ...... 34.00 Jan. 1, 2004 
200–219 ........................ (869–052–00032–9) ...... 37.00 Jan. 1, 2004 
220–299 ........................ (869–052–00033–7) ...... 61.00 Jan. 1, 2004 
300–499 ........................ (869–052–00034–5) ...... 47.00 Jan. 1, 2004 
500–599 ........................ (869–052–00035–3) ...... 39.00 Jan. 1, 2004 
600–899 ........................ (869–052–00036–1) ...... 56.00 Jan. 1, 2004 
900–End ....................... (869–052–00037–0) ...... 50.00 Jan. 1, 2004 

Title Stock Number Price Revision Date 

13 ................................ (869–052–00038–8) ...... 55.00 Jan. 1, 2004 

14 Parts: 
1–59 ............................. (869–052–00039–6) ...... 63.00 Jan. 1, 2004 
60–139 .......................... (869–052–00040–0) ...... 61.00 Jan. 1, 2004 
140–199 ........................ (869–052–00041–8) ...... 30.00 Jan. 1, 2004 
200–1199 ...................... (869–052–00042–6) ...... 50.00 Jan. 1, 2004 
1200–End ...................... (869–052–00043–4) ...... 45.00 Jan. 1, 2004 

15 Parts: 
0–299 ........................... (869–052–00044–2) ...... 40.00 Jan. 1, 2004 
300–799 ........................ (869–052–00045–1) ...... 60.00 Jan. 1, 2004 
800–End ....................... (869–052–00046–9) ...... 42.00 Jan. 1, 2004 

16 Parts: 
0–999 ........................... (869–052–00047–7) ...... 50.00 Jan. 1, 2004 
1000–End ...................... (869–052–00048–5) ...... 60.00 Jan. 1, 2004 

17 Parts: 
1–199 ........................... (869–052–00050–7) ...... 50.00 Apr. 1, 2004 
200–239 ........................ (869–052–00051–5) ...... 58.00 Apr. 1, 2004 
240–End ....................... (869–052–00052–3) ...... 62.00 Apr. 1, 2004 

18 Parts: 
1–399 ........................... (869–052–00053–1) ...... 62.00 Apr. 1, 2004 
400–End ....................... (869–052–00054–0) ...... 26.00 Apr. 1, 2004 

19 Parts: 
1–140 ........................... (869–050–00054–7) ...... 60.00 Apr. 1, 2003 
141–199 ........................ (869–050–00055–5) ...... 58.00 Apr. 1, 2003 
200–End ....................... (869–052–00057–4) ...... 31.00 Apr. 1, 2004 

20 Parts: 
1–399 ........................... (869–052–00058–2) ...... 50.00 Apr. 1, 2004 
400–499 ........................ (869–052–00059–1) ...... 64.00 Apr. 1, 2004 
500–End ....................... (869–052–00060–9) ...... 63.00 Apr. 1, 2004 

21 Parts: 
1–99 ............................. (869–052–00061–2) ...... 42.00 Apr. 1, 2004 
100–169 ........................ (869–052–00061–0) ...... 47.00 Apr. 1, 2004 
170–199 ........................ (869–052–00063–9) ...... 50.00 Apr. 1, 2004 
200–299 ........................ (869–052–00064–7) ...... 17.00 Apr. 1, 2004 
300–499 ........................ (869–050–00064–4) ...... 29.00 Apr. 1, 2003 
500–599 ........................ (869–052–00066–3) ...... 47.00 Apr. 1, 2004 
600–799 ........................ (869–052–00067–1) ...... 15.00 Apr. 1, 2004 
800–1299 ...................... (869–052–00068–0) ...... 58.00 Apr. 1, 2004 
1300–End ...................... (869–052–00069–8) ...... 24.00 Apr. 1, 2004 

22 Parts: 
1–299 ........................... (869–052–00070–1) ...... 63.00 Apr. 1, 2004 
300–End ....................... (869–052–00071–0) ...... 45.00 Apr. 1, 2004 

23 ................................ (869–052–00072–8) ...... 45.00 Apr. 1, 2004 

24 Parts: 
0–199 ........................... (869–050–00072–5) ...... 58.00 Apr. 1, 2003 
200–499 ........................ (869–050–00073–3) ...... 50.00 Apr. 1, 2003 
500–699 ........................ (869–052–00075–2) ...... 30.00 Apr. 1, 2004 
700–1699 ...................... (869–050–00075–0) ...... 61.00 Apr. 1, 2003 
1700–End ...................... (869–052–00077–9) ...... 30.00 Apr. 1, 2004 

25 ................................ (869–052–00078–7) ...... 63.00 Apr. 1, 2004 

26 Parts: 
§§ 1.0–1–1.60 ................ (869–052–00079–5) ...... 49.00 Apr. 1, 2004 
§§ 1.61–1.169 ................ (869–052–00080–9) ...... 63.00 Apr. 1, 2004 
§§ 1.170–1.300 .............. (869–052–00081–7) ...... 60.00 Apr. 1, 2004 
§§ 1.301–1.400 .............. (869–052–00082–5) ...... 46.00 Apr. 1, 2004 
§§ 1.401–1.440 .............. (869–052–00083–3) ...... 62.00 Apr. 1, 2004 
§§ 1.441–1.500 .............. (869–052–00084–1) ...... 57.00 Apr. 1, 2004 
§§ 1.501–1.640 .............. (869–052–00085–0) ...... 49.00 Apr. 1, 2004 
§§ 1.641–1.850 .............. (869–052–00086–8) ...... 60.00 Apr. 1, 2004 
§§ 1.851–1.907 .............. (869–052–00087–6) ...... 61.00 Apr. 1, 2004 
§§ 1.908–1.1000 ............ (869–052–00088–4) ...... 60.00 Apr. 1, 2004 
§§ 1.1001–1.1400 .......... (869–050–00088–1) ...... 61.00 Apr. 1, 2003 
§§ 1.1401–1.1503–2A .... (869–050–00089–0) ...... 50.00 Apr. 1, 2003 
§§ 1.1551–End .............. (869–052–00091–4) ...... 55.00 Apr. 1, 2004 
2–29 ............................. (869–052–00092–2) ...... 60.00 Apr. 1, 2004 
30–39 ........................... (869–052–00093–1) ...... 41.00 Apr. 1, 2004 
40–49 ........................... (869–052–00094–9) ...... 28.00 Apr. 1, 2004 
50–299 .......................... (869–050–00094–6) ...... 41.00 Apr. 1, 2003 
300–499 ........................ (869–052–00096–5) ...... 61.00 Apr. 1, 2004 
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Title Stock Number Price Revision Date 

500–599 ........................ (869–050–00096–2) ...... 12.00 5Apr. 1, 2003 
600–End ....................... (869–050–00097–1) ...... 17.00 Apr. 1, 2003 

27 Parts: 
1–199 ........................... (869–052–00099–0) ...... 64.00 Apr. 1, 2004 
200–End ....................... (869–052–00100–7) ...... 21.00 Apr. 1, 2004 

28 Parts: .....................
0–42 ............................. (869–050–00100–4) ...... 61.00 July 1, 2003 
43–End ......................... (869–050–00101–2) ...... 58.00 July 1, 2003 

29 Parts: 
0–99 ............................. (869–050–00102–1) ...... 50.00 July 1, 2003 
100–499 ........................ (869–050–00103–9) ...... 22.00 July 1, 2003 
500–899 ........................ (869–050–00104–7) ...... 61.00 July 1, 2003 
900–1899 ...................... (869–050–00105–5) ...... 35.00 July 1, 2003 
1900–1910 (§§ 1900 to 

1910.999) .................. (869–050–00106–3) ...... 61.00 July 1, 2003 
1910 (§§ 1910.1000 to 

end) ......................... (869–050–00107–1) ...... 46.00 July 1, 2003 
1911–1925 .................... (869–050–00108–0) ...... 30.00 July 1, 2003 
1926 ............................. (869–050–00109–8) ...... 50.00 July 1, 2003 
1927–End ...................... (869–050–00110–1) ...... 62.00 July 1, 2003 

30 Parts: 
1–199 ........................... (869–050–00111–0) ...... 57.00 July 1, 2003 
200–699 ........................ (869–050–00112–8) ...... 50.00 July 1, 2003 
700–End ....................... (869–050–00113–6) ...... 57.00 July 1, 2003 

31 Parts: 
0–199 ........................... (869–050–00114–4) ...... 40.00 July 1, 2003 
200–End ....................... (869–050–00115–2) ...... 64.00 July 1, 2003 
32 Parts: 
1–39, Vol. I .......................................................... 15.00 2 July 1, 1984 
1–39, Vol. II ......................................................... 19.00 2 July 1, 1984 
1–39, Vol. III ........................................................ 18.00 2 July 1, 1984 
1–190 ........................... (869–050–00116–1) ...... 60.00 July 1, 2003 
191–399 ........................ (869–050–00117–9) ...... 63.00 July 1, 2003 
400–629 ........................ (869–050–00118–7) ...... 50.00 July 1, 2003 
630–699 ........................ (869–050–00119–5) ...... 37.00 7July 1, 2003 
700–799 ........................ (869–050–00120–9) ...... 46.00 July 1, 2003 
800–End ....................... (869–050–00121–7) ...... 47.00 July 1, 2003 

33 Parts: 
1–124 ........................... (869–050–00122–5) ...... 55.00 July 1, 2003 
125–199 ........................ (869–050–00123–3) ...... 61.00 July 1, 2003 
200–End ....................... (869–050–00124–1) ...... 50.00 July 1, 2003 

34 Parts: 
1–299 ........................... (869–050–00125–0) ...... 49.00 July 1, 2003 
300–399 ........................ (869–050–00126–8) ...... 43.00 7July 1, 2003 
400–End ....................... (869–050–00127–6) ...... 61.00 July 1, 2003 

35 ................................ (869–050–00128–4) ...... 10.00 6July 1, 2003 

36 Parts 
1–199 ........................... (869–050–00129–2) ...... 37.00 July 1, 2003 
200–299 ........................ (869–050–00130–6) ...... 37.00 July 1, 2003 
300–End ....................... (869–050–00131–4) ...... 61.00 July 1, 2003 

37 ................................ (869–050–00132–2) ...... 50.00 July 1, 2003 

38 Parts: 
0–17 ............................. (869–050–00133–1) ...... 58.00 July 1, 2003 
18–End ......................... (869–050–00134–9) ...... 62.00 July 1, 2003 

39 ................................ (869–050–00135–7) ...... 41.00 July 1, 2003 

40 Parts: 
1–49 ............................. (869–050–00136–5) ...... 60.00 July 1, 2003 
50–51 ........................... (869–050–00137–3) ...... 44.00 July 1, 2003 
52 (52.01–52.1018) ........ (869–050–00138–1) ...... 58.00 July 1, 2003 
52 (52.1019–End) .......... (869–050–00139–0) ...... 61.00 July 1, 2003 
53–59 ........................... (869–050–00140–3) ...... 31.00 July 1, 2003 
60 (60.1–End) ............... (869–050–00141–1) ...... 58.00 July 1, 2003 
60 (Apps) ..................... (869–050–00142–0) ...... 51.00 8July 1, 2003 
61–62 ........................... (869–050–00143–8) ...... 43.00 July 1, 2003 
63 (63.1–63.599) ........... (869–050–00144–6) ...... 58.00 July 1, 2003 
63 (63.600–63.1199) ...... (869–050–00145–4) ...... 50.00 July 1, 2003 
63 (63.1200–63.1439) .... (869–050–00146–2) ...... 50.00 July 1, 2003 
63 (63.1440–End) .......... (869–050–00147–1) ...... 64.00 July 1, 2003 
64–71 ........................... (869–050–00148–9) ...... 29.00 July 1, 2003 
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72–80 ........................... (869–050–00149–7) ...... 61.00 July 1, 2003 
81–85 ........................... (869–050–00150–1) ...... 50.00 July 1, 2003 
86 (86.1–86.599–99) ...... (869–050–00151–9) ...... 57.00 July 1, 2003 
86 (86.600–1–End) ........ (869–050–00152–7) ...... 50.00 July 1, 2003 
87–99 ........................... (869–050–00153–5) ...... 60.00 July 1, 2003 
100–135 ........................ (869–050–00154–3) ...... 43.00 July 1, 2003 
136–149 ........................ (869–150–00155–1) ...... 61.00 July 1, 2003 
150–189 ........................ (869–050–00156–0) ...... 49.00 July 1, 2003 
190–259 ........................ (869–050–00157–8) ...... 39.00 July 1, 2003 
260–265 ........................ (869–050–00158–6) ...... 50.00 July 1, 2003 
266–299 ........................ (869–050–00159–4) ...... 50.00 July 1, 2003 
300–399 ........................ (869–050–00160–8) ...... 42.00 July 1, 2003 
400–424 ........................ (869–050–00161–6) ...... 56.00 July 1, 2003 
425–699 ........................ (869–050–00162–4) ...... 61.00 July 1, 2003 
700–789 ........................ (869–050–00163–2) ...... 61.00 July 1, 2003 
790–End ....................... (869–050–00164–1) ...... 58.00 July 1, 2003 
41 Chapters: 
1, 1–1 to 1–10 ..................................................... 13.00 3 July 1, 1984 
1, 1–11 to Appendix, 2 (2 Reserved) ................... 13.00 3 July 1, 1984 
3–6 ..................................................................... 14.00 3 July 1, 1984 
7 ........................................................................ 6.00 3 July 1, 1984 
8 ........................................................................ 4.50 3 July 1, 1984 
9 ........................................................................ 13.00 3 July 1, 1984 
10–17 ................................................................. 9.50 3 July 1, 1984 
18, Vol. I, Parts 1–5 ............................................. 13.00 3 July 1, 1984 
18, Vol. II, Parts 6–19 ........................................... 13.00 3 July 1, 1984 
18, Vol. III, Parts 20–52 ........................................ 13.00 3 July 1, 1984 
19–100 ............................................................... 13.00 3 July 1, 1984 
1–100 ........................... (869–050–00165–9) ...... 23.00 7July 1, 2003 
101 ............................... (869–050–00166–7) ...... 24.00 July 1, 2003 
102–200 ........................ (869–050–00167–5) ...... 50.00 July 1, 2003 
201–End ....................... (869–050–00168–3) ...... 22.00 July 1, 2003 

42 Parts: 
1–399 ........................... (869–050–00169–1) ...... 60.00 Oct. 1, 2003 
400–429 ........................ (869–050–00170–5) ...... 62.00 Oct. 1, 2003 
430–End ....................... (869–050–00171–3) ...... 64.00 Oct. 1, 2003 

43 Parts: 
1–999 ........................... (869–050–00172–1) ...... 55.00 Oct. 1, 2003 
1000–end ..................... (869–050–00173–0) ...... 62.00 Oct. 1, 2003 

44 ................................ (869–050–00174–8) ...... 50.00 Oct. 1, 2003 

45 Parts: 
1–199 ........................... (869–050–00175–6) ...... 60.00 Oct. 1, 2003 
200–499 ........................ (869–050–00176–4) ...... 33.00 Oct. 1, 2003 
500–1199 ...................... (869–050–00177–2) ...... 50.00 Oct. 1, 2003 
1200–End ...................... (869–050–00178–1) ...... 60.00 Oct. 1, 2003 

46 Parts: 
1–40 ............................. (869–050–00179–9) ...... 46.00 Oct. 1, 2003 
41–69 ........................... (869–050–00180–2) ...... 39.00 Oct. 1, 2003 
70–89 ........................... (869–050–00181–1) ...... 14.00 Oct. 1, 2003 
90–139 .......................... (869–050–00182–9) ...... 44.00 Oct. 1, 2003 
140–155 ........................ (869–050–00183–7) ...... 25.00 Oct. 1, 2003 
156–165 ........................ (869–050–00184–5) ...... 34.00 Oct. 1, 2003 
166–199 ........................ (869–050–00185–3) ...... 46.00 Oct. 1, 2003 
200–499 ........................ (869–050–00186–1) ...... 39.00 Oct. 1, 2003 
500–End ....................... (869–050–00187–0) ...... 25.00 Oct. 1, 2003 

47 Parts: 
0–19 ............................. (869–050–00188–8) ...... 61.00 Oct. 1, 2003 
20–39 ........................... (869–050–00189–6) ...... 45.00 Oct. 1, 2003 
40–69 ........................... (869–050–00190–0) ...... 39.00 Oct. 1, 2003 
70–79 ........................... (869–050–00191–8) ...... 61.00 Oct. 1, 2003 
80–End ......................... (869–050–00192–6) ...... 61.00 Oct. 1, 2003 

48 Chapters: 
1 (Parts 1–51) ............... (869–050–00193–4) ...... 63.00 Oct. 1, 2003 
1 (Parts 52–99) ............. (869–050–00194–2) ...... 50.00 Oct. 1, 2003 
2 (Parts 201–299) .......... (869–050–00195–1) ...... 55.00 Oct. 1, 2003 
3–6 ............................... (869–050–00196–9) ...... 33.00 Oct. 1, 2003 
7–14 ............................. (869–050–00197–7) ...... 61.00 Oct. 1, 2003 
15–28 ........................... (869–050–00198–5) ...... 57.00 Oct. 1, 2003 
29–End ......................... (869–050–00199–3) ...... 38.00 9Oct. 1, 2003 

49 Parts: 
1–99 ............................. (869–050–00200–1) ...... 60.00 Oct. 1, 2003 
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100–185 ........................ (869–050–00201–9) ...... 63.00 Oct. 1, 2003 
186–199 ........................ (869–050–00202–7) ...... 20.00 Oct. 1, 2003 
200–399 ........................ (869–050–00203–5) ...... 64.00 Oct. 1, 2003 
400–599 ........................ (869–050–00204–3) ...... 63.00 Oct. 1, 2003 
600–999 ........................ (869–050–00205–1) ...... 22.00 Oct. 1, 2003 
1000–1199 .................... (869–050–00206–0) ...... 26.00 Oct. 1, 2003 
1200–End ...................... (869–048–00207–8) ...... 33.00 Oct. 1, 2003 

50 Parts: 
1–16 ............................. (869–050–00208–6) ...... 11.00 Oct. 1, 2003 
17.1–17.95 .................... (869–050–00209–4) ...... 62.00 Oct. 1, 2003 
17.96–17.99(h) .............. (869–050–00210–8) ...... 61.00 Oct. 1, 2003 
17.99(i)–end ................. (869–050–00211–6) ...... 50.00 Oct. 1, 2003 
18–199 .......................... (869–050–00212–4) ...... 42.00 Oct. 1, 2003 
200–599 ........................ (869–050–00213–2) ...... 44.00 Oct. 1, 2003 
600–End ....................... (869–050–00214–1) ...... 61.00 Oct. 1, 2003 

CFR Index and Findings 
Aids .......................... (869–052–00049–3) ...... 62.00 Jan. 1, 2004 

Complete 2004 CFR set ......................................1,342.00 2004 

Microfiche CFR Edition: 
Subscription (mailed as issued) ...................... 325.00 2004 
Individual copies ............................................ 2.00 2004 
Complete set (one-time mailing) ................... 298.00 2003 
Complete set (one-time mailing) ................... 298.00 2002 
1 Because Title 3 is an annual compilation, this volume and all previous volumes 

should be retained as a permanent reference source. 
2 The July 1, 1985 edition of 32 CFR Parts 1–189 contains a note only for 

Parts 1–39 inclusive. For the full text of the Defense Acquisition Regulations 
in Parts 1–39, consult the three CFR volumes issued as of July 1, 1984, containing 
those parts. 

3 The July 1, 1985 edition of 41 CFR Chapters 1–100 contains a note only 
for Chapters 1 to 49 inclusive. For the full text of procurement regulations 
in Chapters 1 to 49, consult the eleven CFR volumes issued as of July 1, 
1984 containing those chapters. 

4 No amendments to this volume were promulgated during the period January 
1, 2003, through January 1, 2004. The CFR volume issued as of January 1, 
2002 should be retained. 

5 No amendments to this volume were promulgated during the period April 
1, 2000, through April 1, 2003. The CFR volume issued as of April 1, 2000 should 
be retained. 

6 No amendments to this volume were promulgated during the period July 
1, 2000, through July 1, 2003. The CFR volume issued as of July 1, 2000 should 
be retained. 

7 No amendments to this volume were promulgated during the period July 
1, 2002, through July 1, 2003. The CFR volume issued as of July 1, 2002 should 
be retained. 

8 No amendments to this volume were promulgated during the period July 
1, 2001, through July 1, 2003. The CFR volume issued as of July 1, 2001 should 
be retained. 

9 No amendments to this volume were promulgated during the period October 
1, 2001, through October 1, 2003. The CFR volume issued as of October 1, 
2001 should be retained. 
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